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895  p.  52 196 

895  p.  319 354,  355,  356 
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(2d  ed.)   393 667,  668 

12  Am.  and  Eng.  Ency.  Law 
(2d  ed.)    157 530 

15  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  47 654 

977,  978 390 
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Bigelow,   Estoppel    (4tli  ed.) 

338 609 

338-340 667 

Bigelow,   Estoppel    (5th   ed.) 

349 669 

349-351 667 

1  Bigelow,  Fraud  523-525...  .670 

523-527 672 

525,  526 671 

534 672 

2  Bishop,  Crlm.  Law  (5th  ed.) 
8371 248 

2  Bishop,  Crim.  Law  (7th  ed.) 
§371 248 
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10  Cyc.  364,  365 27 

588 28 

794,  807,  812 691 
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9  Ency.  PI.  and  Pr.  684 310 
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192 

2  Thompson,  Corporations 
(2d  ed.)   §1224 691,  692 
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2  Thompson,  C6rporati(Mi8  (2d 
ed.)   §{1451,  1464 686 

{91465,  1466,  1575 687 

1  Thompson,  NegUgenoe  (2d 
ed.)  {10 624 

{59 625 

2  Thompson^  NegUgeaoe  (2d 
ed.)    {2306 628 

Thornton,  Railroad  Fences 
{{14,  15 441 

Throop,  Public  Officers  {{21, 
561 15 

rnderhill.  Grim.  By.  (2d  ed.) 
{284 251 

{326 342 

{412 217 


Underhin,  Grim.  Br.  (24  ed.) 

{{490494 343 

Wharton,  Crlm.  Er.  (9th  ed.) 

{95 408 

1  Wharton,  Crlm.  Iaw  (10th 

ed.)  p.  880 250 

{1030 252 

Wharton,  Grim.  PL  and  Pr. 

{173 243 

3  Wlgmore,  Evidence  p.  1993.276 
WUberforce,  Stat  Law  204.. 365 
Woemer,  Quardianship  p.  207 

650 

p.  211 648 

pp.   211,  212 653 

Woollen,  Trial  Proc.  {3441.. 210 
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CASES  DECIDED 


IN  THE 


SUPREME  COURT 

OF  THX 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  AND  NOVEMBER  TERMS,  1011.  IN 

THE  NINETY-FIFTH  AND  NINETYSIXTH  YEARS 

OF  THE  STATE. 


Macbeth  Evans  Glass  Company  v.  Amama. 

[No.  21,877.    Filed  June  2,  1911.] 

1.  Work  and  Labor. —  Wages. —  Contracts, —  Breach. —  Liquidated 
Damages. — Where  a  laborer  shows  that  there  is  due  to  him  from 
defendant  company  for  labor  performed  a  certain  sum,  the  de- 
fendant cannot  avoid  payment  on  the  ground  that  such  laborer 
proposed  that  he  would  work  for  defendant  for  five  years,  as 
paste  mold  gatherer,  conditioned  upon  its  acceptance  thereof 
within  fire  days,  that  the  company  should  retain  five  per  cent  of 
his  wages  as  liquidated  damages  if  he  should  fail  so  to 
worky  that  he  failed  so  to  work,  and  that  the  sum  retained  was 
such  five  per  cent,  where  the  evidence  failed  to  show  that  the 
company  accepted  such  proposal,  and  where  it  showed  that  he 
worked  as  paste  mold  gatherer  three  days  and  then  was  set  to 
work  at  •'blowing."    p.  2. 

2.  CoKSTTTUTioNAL  Law. — Attorneys'  Fees. — Defendants*  Liability 
for,  in  Cases  for  Woflre*.— Sections  7996,  7999  Bums  1908,  Acts 
1887,  p.  13,  111,  4,  requiring  wages  to  be  paid  at  least  bi-weekly 
and  providing  that  for  a  failure  to  pay,  after  a  ten  days'  de- 
mand, defendant  shall  be  liable  to  a  penalty  "and  a  reasonable 
attorneys  fee,"  are  constitutional,    p.  4. 

From  Grant  Circnit  Court ;  H.  J.  PaultLS,  Judge. 

Action  by  Louis  Amama  against  the  Macbeth  Evans  Glass 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 
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B,  H.  CampbfU,  E.  R,  Call,  Joseph  F.  Cotrcm  and  F.  E. 

Mafbon,  for  appellant. 

Stephen  McSwiggan,  for  appellee. 

Morris,  J. — ^Appellee  sned  appellant,  on  aceonnt,  for  the 

performance  of  labor.     The  complaint  was  filed  November 

19,  1907.     It  alleged  that  defendant  was  a  eorpora- 

1.  tion  engaged  in  manufacturing  and  selling  glassware, 
and  was  indebted  to  plaintiff  in  the  sum  of  $85.85  for 
work  and  labor  performed  by  him  as  a  glassworker;  that  de- 
mand therefor  was  made  on  November  2,  1907,  and  refused ; 
tliat  plaintiff  was  compelled  to  employ  an  attorney  to  pros- 
ecute this  action,  and  the  value  of  his  services  was  $35,  for 
which  plaintiff  al.so  prays  judgment. 

Defendant  filed  an  answer,  alleging  that  plaintiff  and 
deftndant  executed  a  written  contract,  filed  as  an  exhibit 
to  the  answer,  in  which  it  was  provided  that  plaintiff  should 
work  for  defendant  for  a  term  of  five  years  for  certain 
wages,  and  that  the  company  should  retain  five  per  cent  of 
the  wa^<iS  earned,  as  a  guarantee  for  the  faithful  perform- 
ance of  the  contract,  and  for  any  breach  thereof  by  plaintiff 
the  money  so  retained  should  revert  to  the  company  as 
liquidated  damages  for  the  breach;  that  plaintiff  com- 
menced work  under  the  provisions  of  the  contract  in  Octo- 
ber, 1906,  and  afterwards,  without  the  consent  of  the  com- 
pany, quit  defendant's  service,  and  has  since  refused  to 
work  for  tlie  company;  that  the  account  sued  on  is  for  the 
sum  retained  by  defendant  under  the  terms  of  the  contract; 
that  i)laintiff  broke  said  contract  by  voluntarily  quitting  de- 
fendant's  service,  and  that  he  is  not  entitled  to  recover. 

The  exhibit  is  dated  October  10,  1906,  and  recites  that 
defendant  is  a  Pennsylvania  corporation,  having  its  prin- 
cipal ol^ee  in  tlie  city  of  Pittsburgh,  Pennsylvania. 

The  instrument  contains  the  following  provisions: 

'*The  workman  does  hereby  agree  to  enter  the  employ- 
ment of  the  company  on  the  terms  mentioned  below, 
as  paste  mold  gathorer,  at  Marion,  Indiana,  and  to  per- 
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form  his  duties  in  a  faithful  and  workmanlike  manner, 
and  in  consideration  thereof  the  company,  provided 
the  workman  is  competent,  does  hereby  ttgree  to  em- 
ploy and  keep  the  workman  in  its  employ  for  a  period 
of  five  years,  while  the  factory  of  the  company  is  in 
operation,  on  the  following  terras:  [here  follows  a 
schedule  of  wages  and  the  provision  for  retaining  five 
per  cent  of  the  workman's  wages,  the  substance  of 
which  is  given  above.]  This  agreement  not  to  be  effect- 
ive until  accepted  by  the  company,  and  if  accepted,  no- 
tice shall  be  given  to  the  workman  within  five  days  after 
this  date." 

Appellant,  in  its  answer,  alleges  that  within  five  days 
from  the  date  of  the  contract,  written  notice  was  given  ap- 
pellee of  its  acceptance  by  appellant. 

Appellee  contends  that  the  contract  did  not  bind  him  to 
work  for  appellant  for  a  period  of  five  years,  or  any  definite 
period;  while  appellant  maintains  that  when  appellee  vol- 
untarily quit  its  service  within  the  five-year  period,  he  for- 
feited any  right  to  the  five  per  cent  of  wages  retained.  It 
is  not  necessary  for  the  court  to  decide  this  matter,  because 
there  was  no  evidence  that  appellant,  within  five  days  from 
the  date  of  the  contract,  or  afterwards,  in  any  manner,  gave 
any  notice  to  appellee  of  its  acceptance  of  the  contract,  nor 
was  there  any  evidence  that  the  contract  was  accepted  by 
appellant.  The  undisputed  evidence  shows  that  after  sign- 
ing the  written  instrument  appellee  worked  for  three  days 
as  paste  mold  gatherer,  and  was  then  set  to  work  at  **  blow- 
ing, "which,  the  evidence  shows,  is  a  different  trade,  and 
that  ne  did  not  after\s-ards  work  as  paste  mold  gatherer. 
There  is  no  evidence  that  would  warrant  the  court  in  con- 
sidering the  written  instrument  as  applicable  to  the  facts. 

At  the  trial  it  was  admitted  by  the  parties  that  appellee 
earned  during  his  employment  $990.45,  and  had  been  paid 
only  $907.35.  The  judgment  was  for  the  difference  between 
these  two  amounts,  and  the  additional  sum  of  $25  allowed 
for  appellee's  attorneys'  fees.    This  allowance  of  attorneys' 
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fees  was  made  pursuant  to  §§7996,  7999  Bums  1908,  Acta 
1887  p.  13,  §§1,4. 

Appellant  contends  that  the  statute  providing  for  the  al- 
lowance of  attorneys'  fees  does  not  apply,  because  of  the 
written  contract;  and  further  that  the  statute  is  in- 

2.  valid  because  it  violates  article  1,  §23,  of  the  Consti- 
tution of  Indiana.  The  first  contention  has  already 
been  disposed  of  in  this  opinion.  In  the  case  of  Seelyville 
Coal,  etc.,  Co.  v.  McGlosson  (1906),  166  Ind.  561,  117  Am. 
St.  396,  it  was  held  that  this  statute  was  not  in  violation  of 
the  provision  of  our  Constitution  just  cited.  We  adhere  to 
that  decision. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


RUPEL  ET  AL.  V.  OhIO  OiL  CoMPANY  ET  AL. 
[No.  21,873.     Piled  May  23,  1011.     llehearing  denied  June  2,  1911.] 

1.  Appeal. — Briefn. — Waiver. — Assignments  of  errors  upon  whicb 
no  points  are  made,  nor  authorities  cited,  in  appellants*  brief, 
are  waived,    p.  7. 

2.  Mines  and  Minerals.  —  Oil.  —  Real  Property.  —  Character  of 
Ownership  of. — Because  of  its  wandering  and  vagrant  character, 
oil  is  not  regarded  as  the  absolute  property  of  an  owner  of 
land  until  it  is  subjected  to  his  dominion,    pp.  7, 11. 

3.  Mines  and  Minerals. — Real  Property. — Ownership. — Life  Ten^ 
ants. — Renmindermen. — The  owner  of  the  remainder  In  fee 
simple  of  land  is  entitled  to  the  oil  thereunder  as  against  the 
owner  of  the  life  estate,    pp.  8, 12. 

4.  Mines  and  Minerals. — Real  Property. — Personalty. — When  Be- 
comes.— Minerals  severed  from  their  connection  with  the  earth 
become  personal  property,    p.  8. 

5.  Injunction. — Removing  Oil  from  Land. — Damages, — One  hav- 
ing the  exclusive  right  to  take  oil  from  land  may  enjoin  a 
stranger  from  invading  such  right ;  or  he  may  maintain  an  action 
for  damages  against  anyone  who  has  wrongfully  taken  such  oil. 
p.  8. 

6.  Waste. — Remedies. — Injunction. — Damages. — At  the  early  com- 
mon law  the  writ  of  eatrepement  and  prohibition  of  waste  was 
used  to  prevent  a  threatened  waste,  and  the  writ  of  waste,  for 
the  recovery  of  damages  committed;  and  these  remedies  have 
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been  superseded,  respectively,  by  injunction  and  by  an  action  in 
damages,    p.  10. 

7.  Waste,— 'Action  for,— Defendants. — At  the  common  law  the  re- 
mainderman could  not  sue  one  claiming  under  the  life  tenant, 
or  a  stranger,  for  waste ;  but  the  modern  action  for  damages  lies 
against  anyone  who  commits  the  waste,    p.  10. 

8.  Waste. — Accounting. — Damages. — Equity  grants  an  accounting 
for  past  waste,  even  though  an  action  for  damages  will  not  prove 
an  adequate  remedy,  and  though  injunction  will  not  be  granted. 
p.lL 

9.  Appeal. — Questions  Decided. — Estoppel. — On  appeal  from  a 
Judgment  sustaining  a  demurrer  to  a  complaint  alleging  that  de- 
fendant wrongfully  took  oil  from  certain  land  the  remainder  in 
fee  simple  of  w^hlch  belonged  to  plaintiffs,  and  that  plaintiffs  did 
not  know  thereof  until  such  oil  had  been  taken,  the  question  of 
estoppel  because  of  knowledge  does  not  arise,  and  will  not  be 
decided,    p.  12. 

10.  Appeal. — Oral  Argument. — Petition  for. — A  petition  for  an  oral 
argument  of  a  cause  on  appeal,  filed  after  the  time  for  filing 
briefs,  may  be  granted  or  denied  at  the  discretion  of  the  court 
p.  12. 

From  Jay  Circuit  Court ;  John  F.  LaFollette,  Judge. 

Action  by  Martin  L.  Rupel  and  others  against  the  Ohio 
Oil  Company  and  others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.  Transferred  from  Appellate  Court  under 
§1405  Bums  1908,  Acts  1901  p.  590.    Reversed. 

S.  A.  D.  Whipple  and  Emerson  E.  McOriff,  for  appel- 
lants. 

Simmons  &  Dailey,  for  appellees. 

Cox,  J. — ^Appellants  Martin  L.  Rupel,  Isaac  Rupel,  Jacob 
Rupel  and  Sarah  Fields  are,  together  with  appellees  James 
Rupel  and  Rachel  Artwine,  severally  the  owners  of  the  re- 
mainder in  fee  simple,  as  tenants  in  common  of  a  one-sixth 
interest  in  certain  lands  in  Jay  county.  Appellee  Mary 
Rupel,  the  mother,  is  the  owner  in  possession  of  the  life 
estate  in  these  lands.  As  such  life  tenant  in  possession  she, 
without  the  joining  therein  of  the  remaindermen  sought  to 
grant  to  the  assignor  of  the  appellee  Ohio  Oil  Company,  by 
contract  in  writing  executed  January  20,  1891,  the  exclusive 
right  to  enter  upon  these  lands  and  explore  for,  and  to  re- 
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move  therefrom,  the  oil  and  gas  found.  The  contract  con- 
tained the  usual  stipulations  for  cash  payments  and  for  roy- 
alties to  be  paid  by  the  explorer  to  Mary  Rupel,  as  to  the 
right  to  lay  pipes  for  oil  and  gas  lines,  the  obligation  to  bury 
them  and  to  pay  damages  for  injuries  to  timber  and  crops, 
to  leave  the  fences  and  drains  in  as  good  condition  as  found, 
and  as  to  locating  wells  so  as  to  protect  buildings  on  the 
premises. 

Appellee  Ohio  Oil  Company,  as  the  assignee  of  this  con- 
tract, entered  upon  the  lands  January  1,  1902,  and  drilled 
wells,  and  had  removed  large  quantities  of  oil  up  to  the 
time  this  action  was  brought,  September  5,  1905. 

Appellants  brought  this  action  by  complaint  in  two  par- 
agraphs against  said  appellee  to  recover  damages  in  the  na- 
ture of  waste  of  their  inheritance.  They  joined  Mary  Rupel, 
the  life  tenant,  and  James  Rupel  and  Rachel  Artwine,  their 
cotenants,  as  defendants,  to  answer  as  to  their  interests,  if 
any,  in  and  to  the  oil  removed,  or  to  the  proceeds  from  the 
sale  of  it.  The  first  paragraph  set  out  in  substance  the 
source  of  appellant's  title,  the  status  of  Mary  Rupel  as  life 
tenant  and  that  of  James  Rupel  and  Rachel  Artwine  as  that 
of  cotenants  of  plaintiffs,  the  execution  of  the  contract  by 
the  life  tenant,  granting  the  right  to  one  Wolf  to  explore 
the  lands  for  oil  and  gas,  the  assignment  of  the  contract  to 
the  Ohio  Oil  Company,  the  knowledge  of  the  oil  company 
of  the  status  of  ^lary  Rupel  and  of  appellants  when  the  con- 
tract was  executed,  and  at  the  time  of  their  entry,  the  entry 
upon  the  premises  by  the  oil  company,  the  drilling  of  wells 
thereon,  and  the  removal  by  it  of  many  thousands  of 
barrels  of  oil.  It  alleged  that  the  execution  of  the  con- 
tract, the  assignment  to  and  the  entry  by  the  oil  company, 
and  the  removal  of  the  oil  were  without  the  knowledge  or 
consent  of  appellants;  that  the  oil  company  had  not  ac- 
counted to  nor  paid  appellants  for  the  oil,  or  any  part  of 
it,  but  had  converted  and  appropriated  it;  that  by  reason 
of  the  wrongful  taking  of  the  oil  from  the  land  the  reversion 
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of  appellants  was  greatly  injured  and  reduced  in  value,  and 
great  waste  thereof  was  committed  by  the  oil  company. 
There  was,  in  conclusion,  a  demand  for  judgment  against 
the  oil  company  in  the  sum  of  $100,000. 

The  second  paragraph  was  similar  in  its  allegations  of 
facts,  except  that  the  source  of  title  was  not  set  out  in  full, 
nor  was  the  contract,  and  the  conclusion  was  that  appellants 
had  demanded  an  accounting,  settlement  and  payment  from 
the  oil  company,  for  the  oil  so  taken,  before  bringing  the 
action,  which  was  refused;  and  that  by  reason  of  the  ap- 
propriation of  the  oil,  as  alleged,  appellants  had  been  dam- 
aged by  the  oil  company,  and  by  reason  thereof  it  was 
indebted  to  appellants  in  the  sum  of  $100,000,  for  which 
judgment  was  demanded. 

A  separate  demurrer  for  want  of  facts  by  the  oil  com- 
pany was  sustained  to  each  paragraph  of  the  complaint,  as 
were  joint  demurrers  for  the  same  cause  by  the  other  three 
.defendants,  and  upon  plaintiffs'  refusing  to  plead  further, 
judgment  was  thereupon  rendered  against  them.  Errors 
are  properly  assigned  on  the  rulings  of  the  trial  court  on 
these  demurrers. 

Appellants'  counsel  have  not  stated  in  their  brief  any 

proposition  or  point,  or  cited  authority,  in  support  of  their 

assignment  of  error,  that  the  court  erred  in  sustain- 

1.  ing  the  demurrers  of  Mary  Rupel,  James  Rupel  and 
Rachel  Artwine,  ajid  therefore,  under  the  rules  and 

decisions  oi  this  court,  this  assignment  is  deemed  waived, 
and  will  not  be  considered. 

It  remains  only  to  determine  whether  the  complaint,  or 

either  paragraph  thereof,  stated  a  cause  of  action  against 

the  Ohio  Oil  Company.     It  is  the  contention  of  coun- 

2.  sel  for  appellees  that  it  is  within  the  rights  of  a  life 
tenant  to  make  a  valid  contract  to  permit  the  search 

of  the  substance  of  the  estate  for  oil,  and  to  profit  there- 
from when  found.  This  contention  is  based  on  what  seems 
to  be  the  settled  rule  in  this  State,  that  oil  and  gas,  under- 
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neath  the  surface  of  the  real  estate,  do  not  become  the  abso- 
lute property  of  the  owner  of  the  land  until  he  has  discov- 
ered them  by  exploring  and  mining  his  land,  and  reduced 
them  to  his  dominion.  This  is  so  because  of  their  supposed 
wandering  and  vagrant  character.    But  this  rule  of 

3.  property  does  not  in  any  way  modify  the  general 
common  law,  that  the  ownership  of  the  fee  of  the 

surface  of  the  earth  carries  with  it  the  right  to  the  minerals 
beneath,  and  the  consequent  right  to  extract  them.  This 
right  is  exclusive  in  the  owner  of  the  fee.  The  life  tenant 
in  possession  has  no  such  right,  and  not  having  it  he  cannot 
of  course  grant  it  to  another.  16  Cyc.  625 ;  Ohio  Oil  Co.  v. 
Indiana  (1900),  177  U.  S.  190,  20  Sup.  Ct.  576,  44  L.  Ed. 
729. 

Where  oil  underlies  the  surface  of  land,  it  cannot  be  de- 
nied that  for  the  time  it  is  physically  a  part  of  it.  To  re- 
cover it  from  the  earth  requires  an  assault  on  the  integrity 
of  the  estate  like,  if  different  in  degree,  taking  other  miner- 
als, and  when  recovered  from  the  earth  it  is  as  much  prop- 
erty as  any  other  mineral  in,  on,  or  underlying  the  land, 
and  when  severed  from  its  physical  connection  with  the 
earth  it  becomes  personal  property  as  other  minerals  do. 
The  owner  of  the  fee,  or  one  to  whom  he  has  granted 

4.  the  right,  may  invade  the  substance  of  the  inherit- 
ance to  take  one  as  well  as  the  other.  He  may  pre- 
vent one  not  entitled  thereto  from  taking  one  from 

5.  the  estate  as  well  as  the  other,  or  where  the  waste  or 
trespass  has  been  committed  he  has  his  remedy  in  the 

one  case  as  well  as  in  the  other.    27  Cyc.  629,  630. 

In  Richmond  Nat  Gas  Co.  v.  Davenport  (1905),  37  Ind. 
App.  25,  it  was  held  that  the  owner  of  the  fee  might  enjoin 
the  life  tenant  in  possession  and  her  lessee  from  drill- 
ing for  and  removing  oil  and  gas  from  the  estate  as 
waste.  In  that  case  it  was  said:  '*It  is  settled  by 
numerous  decisions  that  the  natural  gas  or  the  petroleum 
which  may  be  under  the  surface  and  not  reduced  to  the 
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aetnal  possession  of  any  person,  constitutes  a  part  of  the 
land,  and  belongs  to  the  owner  thereof  in  such  a  sense  that 
he  has  the  exclusive  right  by  operations  upon  his  land  to 
reduce  such  mineral  substance  to  possession  and  use  and  en- 
joyment  and  to  grant  the  privilege  of  doing  so  to  other  per- 
sons, though  until  so  reduced  to  possession  the  mineral  sub- 
stance is  subject  to  be  taken  by  any  other  person,  by  proper 
operations  upon  his  own  land,  and  that  a  person  in  posses- 
sion who  has  such  exclusive  right  in  particular  land,  as 
owner  of  the  land  or  as  lessee  or  grantee  with  the  privilege 
of  extracting  such  minerals,  may  by  injunction  prevent 
operations  for  such  purpose  by  others  who  have  not  right- 
fully acquired  the  privilege  from  the  owner  of  the  land  in 
fee.  The  taking  of  these  minerals  by  a  stranger  by  means 
of  wells  made  without  right  for  such  purpose  constitutes  a 
trespass,  damages  for  which  cannot  be  definitely  measured. 
And  the  taking  by  one  lawfully  in  possession  of  the  surface, 
with  right  to  enjoy  the  income  and  profits,  but  not  the 
owner  of  the  fee  and  not  having  received  from  such  owner 
the  privilege  so  to  take  the  minerals — ^that  is,  by  a  tenant 
of  the  land  for  years  or  for  life— constitutes  waste.'* 

It  has  been  held  in  this  State  that  one  who  has  been 
granted  by  the  owner  of  the  fee  the  exclusive  right  to  take 
oil  and  gas  from  the  land  may  enjoin  the  invasion  of 
the  right  by  a  stranger.  Indianapolis  Nat.  Oas  Co.  v. 
Kibbey  (1893),  135  Ind.  357;  Consumers  Gas  Trust  Co. 
V.  American  Plate  Glass  Co.  (1904),  162  Ind.  393 ;  American 
Steel,  etc.,  Co.  v.  Tate  (1904),  33  Ind.  App.  504.  It  must 
necessarily  follow  that  a  like  remedy  would"  be  available  to 
the  owner  himself. 

It  is  practically  conceded  by  counsel  for  appellee  that 
every  owner  of  the  fee  has  such  a  right  in  and  control  over 
the  oil  and  gas  underlying  his  land  that  the  preventive  rem- 
edy of  injunction  is  his,  but  they  contend  that  if  he  fails  to 
deny  access  by  the  use  of  it  he  cannot  assert  a  right  to  com- 
pensation after  the  oil  and  gas  have  been  wrongfully  re- 
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moved.  This  must  lead  to  a  position  unmaintainable — ^that 
an  owner  who  is  present  and  has  knowledge  of  a  threatened 
injury  to  his  estate  may  prevent  the  injury,  while  an  owner 
absent,  with  no  knowledge  of  a  threatened  injury  until  after 
it  has  been  fully  accomplished,  is  remediless.  The  state- 
ment of  the  proposition  is  in  itself  a  refutation  of  its  sound- 
ness.    The  law  is  otherwise,  and  has  long  been  so. 

Anciently  in   England  by  the  common  law  and  early 

statutes  the  remedies  for  waste  were  the  writ  estrepement 

and  prohibition  of  waste  to  prevent  a  threatened 

6.  waste,  and  tiie  writ  of  waste  for  the  recovery  of  the 
estate  and  of  damages  for  waste  committed.    The 

ancient  preventive  remedies  have  given  way  to  the  more 
modern  remedy  of  injunction,  now  available  in  our  practice. 
The  writ  of  waste  to  recover  damages  for  waste  committed 
was  succeeded  by  the  common-law  action  on  the  case  in  the 
nature  of  waste,  which  in  turn  has  become  our  code  action 
for  damages  for  waste,  or  trespass  in  the  nature  of  waste. 
30  Am.  and  Eng.  Ency.  Law  (2d  ed.)  272-274;  22  Ency. 
PL  and  Pr.  1095  et  seq.;  §§288,  289  Bums  1908,  §§286,  287 
R.  S.  1881. 

At  common  law  the  reversioner  might  sue  the  life  tenant 

for  damages  for  waste,  but  as  privity  of  estate  between  the 

parties  was  necessary  to  the  maintenance  of  an  action 

7.  for  waste,  he  might  not  sue  one  claiming  under  the 
life  tenant  or  a  stranger.     This  rule,  however,  no 

longer  prevails,  and  the  modem  action  to  recover  damages 

may  be  maintained  against  the  life  tenant,  a  subtenant  or  a 

stranger.    22  Ency.  PI.  and  Pr.  1095,  1107,  1108,  and  notes. 

In  harmony  with  the  rule  that  has  always  prevailed,  it  is 

held  in  this  State  that  the  reversioner  may  not  only  enjoin 

the  commission  of  waste  by  the  life  tenant^  but  may 

6.    recover  damages  for  that  already  committed.    Miller 

V.  Shields   (1876),  55  Ind.  71;  Stout  v.  Dunning 

(1880),  72  Ind.  343;  Robertson  v.  Meadors  (1880),  73  Ind. 
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43.    Indeed  the  statute  so  provides  specifically  as  to  the 
action  for  damages.    §§288,  289,  supra. 

Equity  will  give  an  account  for  past  waste,  and  if  it  be  of 

such  a  character  that  an  action  at  law  for  damages  will  not 

give  adequate  relief,  equity  will  give  the  remedy  of 

8.    account,  even  if  an  injunction  may  not  be  had.    30 

Am.  and  Eng.  Ency.  Law  (2d  ed.)  300;  16  Cyc.  644; 

22  Ency.  PI.  and  Pr.  1135. 

The  comparatively  late  case  of  Bender  v.  Brooks  (1910), 
103  Tex.  329,  127  S.  W.  168,  was  an  action  to  recover  pos- 
session of  a  tract  of  land,  and  for  damages  for  oil  taken 
therefrom,  and  the  same  rule  of  property  in  oil  in  the  earth 
that  prevails  generally  in  this  State  and  elsewhere  was  rec- 
ognized. In  the  course  of  the  opinion  the  court  said:  ''It 
is  true  that  appellants,  as  owners  of  the  land,  have  no  specific 
title  to  the  oil  therein  until  it  has  been  removed  from  the 
earth.  •  •  •  Appellants  had  the  exclusive  right  as  own- 
ers of  the  soil  to  take  oil  therefrom  and  the  appellee  by  an 
invasion  of  their  right  and  removal  of  the  oil,  no  matter  how 
innocently,  could  not  acquire  title  thereto.  It  follows  log- 
ically that  since  appellants  owned  the  land  from  which 
Brooks  extracted  the  oil,  the  oil  so  removed  became  and  was 
the  property  of  appellants  so  soon  as  it  reached  the  surface, 
therefore,  they  had  a  right  to  recover  their  property  or  its 
value.*'  It  was  further  held  in  that  case  that  an  accounting 
shordd  be  taken  to  ascertain  the  damages. 

The  case  of  Marshall  v.  Mellon  (1897),  179  Pa.  St.  371, 
36  Atl.  201,  35  L.  R.  A.  816,  57  Am.  St.  601,  while  recogniz- 
ing the  inherent  difference  between  oil  and  minerals 
2.    in  the  earth,  which  prevents  an  absolute  ownership  in 
the  former  until  it  is  taken  possession  of,  held  that 
with  respect  to  the  rights  and  interests  of  life  tenants  and 
remaindermen  there  is  no  departure  from  the  common-law 
rule,  that  tenants  for  life  only  may  not  open  new  mines,  or 
take  minerals  from  the  premises  except  in  case  of  mines 


Digitized  by  LjOOQIC 


12  SUPREME  COURT  OP  INDIANA, 

Rupel  V.  Ohio  Oil  Co.— 176  Ind.  4. 

opened  by  the  former  owner,  and  that  a  life  tenant  could 
neither  open  oil  and  gas  wells  nor  grant  the  right  to  another. 

The  ease  of  Williamson  v.  Jones  (1894),  39  W.  Va.  231, 

19  S.  E.  436,  25  L.  R.  A.  222,  is  to  the  effect  that  a  life  ten- 

ant,  or  one  claiming  under  him,  may  not  drill  wells 

3.  and  take  oil  from  the  estate,  and  when  that  is  done 
the  owner  of  the  fee  may  enjoin  the  waste  or  tres- 
pass, and  have  an  accounting  for  that  committed.  See,  also, 
the  further  exhaustive  consideration  of  the  same  case  in 
Williamson  v.  Jones  (1897),  43  W.  Va.  562,  27  S.  B.  411,  38 
L.  R.  A.  694,  64  Am.  St.  891.  See,  also,  Gerkins  v.  Kentucky 
Salt  Co.  (1897),  100  Ky.  734,  39  S.  W.  444,  66  Am.  St.  370. 

We  believe  the  cases  and  books  cited  indicate  the  law  ap- 
plicable to  the  case  made  by  the  two  paragraphs  of  the  com- 
plaint under  consideration  in  this  case,  and  it  follows  that 
the  trial  court  erred  in  sustaining  the  demurrer  of  appellee 
oil  company  to  each  of  them. 

We  are  asked  to  determine  a  question  of  estoppel  of  ap- 
pellants by  knowledge  of  the  operations  of  the  oil  company 
on  the  land  in  question.    This  we  decline  to  do.    No 

9.  such  question  is  presented,  but  the  contrary ;  for  both 
paragraphs  disavow  knowledge  of  the  fact  on  the  part 

of  appellants. 

For  the  error  before  indicated  the  cause  is  reversed,  with 
instructions  to  the  trial  court  to  overrule  the  demurrers  of 
the  Ohio  Oil  Company  to  each  paragraph  of  the  complaint. 

On  Petition  to  Recall  Opinion  and  Grant  Oral 
Argument. 

Cox,  J. — ^Appellee  Ohio  Oil  Company  has  filed  its  peti- 
tion asking  that  the  opinion  rendered  in  the  cause  be  re- 
called, and  that  its  petition  for  an  oral  argument, 

10.  filed  while  the  cause  was  pending  in  the  Appellate 
Court,  and  addressed  to  that  court  and  not  ruled  on, 

be  granted,  and  that  oral  argument  on  the  questions  of  law 
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involved  be  heard.  This  petition  has  been  given  due  con- 
sideration. The  cause  was  ably  and  exhaustively  briefed  by 
the  learned  counsel  for  appellee.  All  the  briefs  contem- 
plated by  law  and  the  rules  of  this  court  were  filed  March 
12,  1909,  and  appellee's  petition  for  oral  argument  was  not 
filed  until  July  19,  1909,  more  than  nine  months  after  sub- 
mission of  the  cause.  Oral  arguments  should  be  requested 
by  written  application  within  the  time  allowed  for  filing 
briefs,  otherwise,  the  court  in  its  discretion  wiU  refuse  the 
application.  This  is  the  provision  of  rule  twenty-six  of  this 
court.  Petition  to  recall  opinion  and  grant  oral  argument 
is  therefore  overruled. 


McCutcheon  et  al.  v.  The  State  of  Indiana. 

(No.  21,666.    Filed  January  13,  1911.    Rehearing  denied  Jmie  2, 

1911.1 

1.  CanriHAi.  Law. — Indictment. — Offering  Diseased  Horse  far  SiUe, 
—Statutes,— Inder  §2508  Bums  1908,  Acts  1907,  p.  100,  proYlding 
that  ••whoever  shall  offer  for  sale  ♦  ♦  ♦  any  horse  •  •  • 
knowing  the  same  to  be  •  *  *  troken  winded,'  •  •  • 
and  shall  conceal  the  existeiKie  of  such  disease  from  the  person 
to  whom  he  is  offering  such  animal  for  sale"  shall  be  fined,  an 
indictment  charging  that  defendants  did  ''unlawfully  offer  for 
sale  •  *  *  a  certain  horse  for  $165.90  •  •  •;  that  said 
horse  was  then  and  there  'broken  winded/  said  [defendants] 
then  and  there  well  knowing  said  horse  to  be  'broken  winded* 
•  •  •  and  did  then  and  there  conceal  the  existence  of  such 
disease  from  [the  vendee]  and  did  then  and  there  •  •  •  effect 
the  sale  of  said  diseased  horse,"  is  sufficient,  the  charge  of  the 
use  of  a  trick  or  artifice  being  unnecessary  under  the  first  part 
of  the  statute,  and  the  charge  of  effecting  the  sale  being  sur- 
plusage,   p.  14. 

2  CBn£i:TAL  Law. — Motion  for  New  Trial.— Time  for  Filing, — 
Waiver. — A  motion  for  a  new  trial  must  be  filed  within  thirty 
days  from  the  return  of  the  verdict;  and  a  right  to  file  it  later 
cannot  he  granted  by  the  trial  court,  and  error  of  the  trial  court 
in  allowing  it  to  be  filed  later  cannot  be  waived  by  the  failure  of 
the  Attorney-General  to  point  out  such  defect  in  his  brief  on 
appeal,    p  .16. 

Prom  Clark  Circuit  Court;  H.  C,  Montgomery ^  Judge, 
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Prosecution  by  The  State  of  Indiana  against  George  L. 
McCutcheon  and  another.  From  a  judgment  of  conviction, 
defendants  appeal.    Affirmed. 

Alexander  DowUng,  for  appellants. 

James  Bingham,  Attorney-General,  E.  M,  White,  A.  O. 
Gavins  and  T^".  U,  Thompson,  for  the  State. 

Myers,  C.  J. — ^Appellants  were  indicted  under  §2508 
Bums  1908,  Acts  1907  p.  100.  The  indictment  charged  that 
they  did  on  or  about  March  24,  1908,  *' unlawfully  oflfer  for 
sale  to  Charles  W.  Marshall  a  certain  horse  for  $165.90, 
which  said  horse  was  then  and  there  diseased  in  this,  to  wit: 
That  said  horse  was  then  and  there  broken-winded;  that 
said  George  L.  McCutcheon  and  Harry  W.  Martin  then  and 
there  well  knowing  said  horse  to  be  broken-winded  and  dis- 
eased as  aforesaid,  did  then  and  there  conceal  the  existence 
of  such  disease  from  said  Charles  W.  Marshall,  to  whom  they 
were  then  and  there  offering  said  diseased  horse  for  sale,  and 
did  then  and  there  and  thereby  effect  the  sale  of  said  diseased 
horse  to  said  Charles  W.  Marshall,  he,  said  Charles  W.  Mar- 
shall, being  then  and  there  ignorant  of  the  existence  of  said 
disease;  that  said  George  L.  McCutcheon  and  Harry  W. 
Martin  did  then  and  there  by  such  sale  unlawfully  obtain 
$165.90  in  money,  the  personal  property  of  said  Charles  W. 
Marshall." 

Over  a  motion  to  quash,  and  a  plea  of  not  guilty,  on  a 
trial  by  a  jury,  appellants  were  found  guilty  and  fined,  and 
over  motions  for  a  new  trial  judgment  was  rendered  against 
each.  Separate  errors  are  assigned  on  the  motions  to  quash 
the  indictment,  and  on  overruling  the  separate  motions  for 
a  new  trial. 

The  sufficiency  of  the  indictment  is  challenged,  on  the 

ground  that  it  fails  to  allege  that  any  trick,  artifice,  drug  or 

device  of  any  character  was  employed  to  conceal  the 

1.  existence  of  the  alleged  disease  or  defect,  and  that 
it  fails  to  charge  any  public  offense,  for  the  reason 
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that  it  does  not  show  any  aflSrmative  act  by  which  appellants 
concealed  the  existence  of  the  alleged  disease  or  defect.  It 
is  held  in  the  case  of  Boyer  v.  State  (1908),  169  Ind.  691, 
that  the  statute  defines  two  offenses,  viz. :  Offering  to  sell  a 
diseased  animal,  knowing  it  to  be  so,  without  disclosing  that 
fact  to  one  who  does  not  know  it,  and  employing  any  trick, 
drug  or  artifice  by  which  a  sale  is  effected.  The  indictment 
in  the  case  at  bar  is  identical  with  the  indictment  in  the  case 
just  cited,  where  it  was  held  that  while  it  is  not  necessary 
under  the  first  defined  offense  to  charge  that  a  sale  was  ef- 
fected, that  part  of  the  indictment  was  surplusage,  for  the 
reason  that  a  sale  effected  necessarily  included,  under  the 
first  offense  described,  an  offer  to  sell,  and  the  indictment 
was  upheld.    The  case  governs  here. 

The  question  of  strict  construction  raised  here  was  also 
determined  in  that  case  against  the  contention  of  appellants. 

No  question  is  presented  upon  the  motion  for  a  new  trial, 

for  the  reason  that  the  motion  with  causes  was  not  filed 

within  thirty  days  from  the  return  of  the  verdict,  as 

2.  required  by  §2158,  subd.  9,  Burns  1908,  Acts  1905  p. 
584,  §282.  Appellants  urge  that  the  point  is  waived, 
for  the  reason  that  the  Attorney-General  in  his  first  brief 
did  not  point  out  the  state  of  the  record,  and  raised  the  ques- 
tion by  a  brief  filed  fifteen  days  later,  under  the  heading 
"Additional  Authorities  of  Appellee.''  Public  administra- 
tive or  ministerial  oflScers  are  not  authorized  to  waive  public 
rights.    Throop,  Public  Officers  §§21,  551. 

At  common  law  there  was  no  right  to  file  a  motion  for  a 
new  trial,  and  as  it  is  a  right  conferred  by  the  statute,  one 
who  would  avail  himself  of  the  right  must  bring  himself 
within  it.  The  trial  court  could  not  waive  the  State's  right 
by  permitting  the  motion  to  be  filed  after  the  thirty  days, 
and  hence  the  motion  was  unauthorized,  and  no  question 
was  presented  under  it  for  determination  by  the  trial  court, 
and  none  is  here  presented.    Keefer  v.  State  (1910),  174 
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Ind.  588;  Ward  v.  State  (1909),  171  Ind.  565;  Quxnn  v. 
State  (1890),  123  Ind.  59. 

Nothing  remains  but  to  affirm  the  judgment.    Judgment 
affirmed. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  City  op  Anderson, 

[No.  21,911.    Filed  June  6,  1911.] 

1.  Municipal  Cobporations. — Disannexing. — Legislative  Qu&HUm. 
— ^The  power  of  annexing  or  dlsannexlng  territory  by  a  city  Is 
legislative;  and  It  may  be  exercised  without  the  consent  of  the 
persons  interested,    p.  17. 

2.  Municipal  Corporations. —  Powers. —  Doubts. —  Municipal  cor- 
porations have  only  such  powers  as  are  expressly  granted,  or 
fairly  Implied  from  the  powers  expressly  granted ;  and  doubts  of 
power  are  resolved  against  such  corporations,    p.  18. 

3.  Municipal  Corporations.  —  Boundaries,  —  Change.  —  Municipal 
corporations  can  alter  their  boundaries  only  in  the  manner  author- 
ized by  statute,    p.  18. 

4.  Municipal  Corporations.  —  Disannexation, —  Validity,  —  Taxa- 
tion.— Recovery  of  Taxes, — Complaint. — ^A  complaint  to  recover 
taxes  alleged  to  have  been  Illegally  collected  by  a  city,  averring 
that  the  plaintiffs  land  had  been  disannexed,  to  be  sufficient 
must  further  show  that  the  plaintiff  filed  a  petition  for  disannex- 
ation, or  was  a  party  to  the  proceedings,  the  statute  (§4230  Bums 
1901,  13248  R.  S.  1881)  providing  that  "the  common  council  of 
any  city  •  •  •  Is  hereby  authorized  ♦  ♦  •  on  the  appli- 
cation of  any  owner  of  any  ♦  ♦  ♦  tract  of  land  not  laid  out 
In  lots  ♦  •  ♦  so  to  modify  the  boundaries  of  such  city 
•  •  •  as  to  exclude  therefrom  such  •  ♦  ♦  tracts  of  land." 
p.  18. 

Prom  Madison  Circuit  Court;  John  F.  McClure,  Judge. 

Action  by  the  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  against  the  City  of  Anderson. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Trans- 
ferred from  Appellate  Court  under  §1405  Bums  1908,  Acts 
1901  p.  590.    Affirmed. 

Walker  &  Foster,  for  appellant. 
Henry  C.  Ryan,  for  appellee. 
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Monks,  J. — This  action  was  brought  by  appellant  to  re- 
cover money  paid  to  appellee  as  taxes  on  appellant  *s  right 
of  way  owned  by  it  in  fee  simple,  across  certain  territory 
alleged  to  have  been  ''disannexed  at  the  time  said  taxes 
were  levied  and  collected.'* 

Appellee's  demurrer  to  the  complaint  for  want  of  facts 
was  sustained,  and  upon  appellant's  failing  and  refusing  to 
plead  further,  judgment  was  rendered  against  it. 

The  only  error  assigned  calls  in  question  the  action  of  the 
court  in  sustaining  said  demurrer. 

The  question  to  be  determined  is  whether  that  part  of  ap- 
pellant's  right  of  way  upon  which  said  taxes  were  assessed 
was  legally  disannexed  from  the  city  of  Anderson.  If  it 
was,  the  court  erred  in  sustaining  said  demurrer,  and  the 
judgment  must  be  reversed;  if  not,  the  judgment  must  be 
affirmed. 

It  is  claimed  by  appellant  that  said  territory  was  disan- 
nexed in  1896  by  the  common  council  of  said  city,  under  the 
provisions  of  §4230  Bums  1901,  §3248  B.  S.  1881,  which 
reads  as  follows:  **The  common  council  of  any  city  or  the 
board  of  trustees  of  any  incorporated  town  of  this  State  is 
hereby  authorized  and  empowered,  at  any  regular  meeting 
of  the  same,  on  the  application  of  any  owner  of  any  sub- 
urban lot  or  tract  of  land  not  laid  out  in  lots,  by  a  two- 
thirds  vote  of  such  common  council  or  board  of  trustees,  so  to 
modify  the  boundaries  of  such  city  or  incorporated  town,  as 
to  exclude  therefrom  such  lots  or  tracts  of  land,  upon  such 
terms  as  such  common  council  or  board  of  trustees  may  im- 
pose." 

It  is  settled  that  enlarging  or  contracting  the  boundaries 

of  a  municipal  corporation  is  a  legislative  function  that  may 

be  exercised  by  the  General  Assembly,  without  the 

1.    consent  and  against  the  remonstrance  of  those  inter- 
ested.   Woolverion  v.  Town  of  Albany  (1899),  152 
Ind.  77-79,  and  cases  cited. 
Vol.  176—2 
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In  this  State,  municipal*  corporations  possess  and  can  ex- 

ercise  only  such  powers  as  are  granted  by  the  legislature  in 

express  words,  and  such  powers  as  are  fairly  implied 

2.  or  incident  to  the  powers  expressly  granted,  and  those 
essential  to  the  declared  objects  and  purposes  of  such 

corporations.  Doubtful  claims  to  power  as  well  as  any 
doubt  or  ambiguity  in  the  terms  used  by  the  legislature,  are 
resolved  against  the  corporation.  Fittsburgh,  etc.,  R,  Co,  v. 
Town  of  Crown  Point  (1896),  146  Ind.  421,  422,  35  L.  R.  A. 
684,  and  authorities  cited. 

The  municipal  authorities  can  in  no  case  alter  the  bound- 
aries unless  the  power  so  to  do  is  conferred  upon  them  by 
the  legislature,  and  such  power,  when  conferred,  must 

3.  be  exercised  under  the  circumstances  and  in  the  man- 
ner prescribed.    20  Am.  and  Eng.  Ency.  Law   (2d 

ed.)  1151 ;  28  Cyc.  194-200. 
Section  4230,  supra,  under  which  appellant  claims  said 
right  of  way  was  disannexed,  requires  the  owner  of 

4.  the  real  estate  to  be  disannexed  to  make  application 
to  the  common  council  for  such  disannexation. 

The  complaint  shows  that  appellant  did  not  make  any 
such  application,  was  not  a  party  to  any  proceeding  under 
said  section,  and  had  no  notice  or  knowledge  thereof.  It  is 
evident,  therefore,  under  the  authorities  cited,  that  the  com- 
mon council  of  said  city  had  no  authority  or  power  to  dis- 
annex  appellant's  said  right  of  way,  and  that  the  court  did 
not  err  in  sustaining  the  demurrer  to  the  complaint. 

Judgment  aflBrmed. 
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Driscx)ll  et  al.  v.  Penrod,  Administrator,  et  al. 

[No.  21,885.    Filed  June  6,  1911.] 

1.  Landlord  and  Tenant. — Oil  and  Gas  Leases. — Contracts, — 
Rentals.— Complaint, — A  complaint  alleging  that  the  plaintiffs 
leased  to  defendants  certain  real  estate  for  oil  and  gas  prospect- 
ing, that  defendants  agreed  that  a  second,  third,  fourth  and  fifth 
well  should,  successively,  be  sunk- within  a  certain  time,  that  an 
existing  well  on  such  premises  was  regarded  as  the  first  well, 
that  in  default  of  sinking  such  wells  certain  rentals  should  be 
paid,  that  defendants  failed  to  sink  such  fourth  and  fifth  wells, 
and  that  such  rentals  are  due  and  unpaid,  states  a  cause  of 
action,  oral  evidence  being  admissible  to  show  that  such  existing 
well  was  to  be  considered  the  first  well.    p.  20. 

2.  Contracts. — Written. — Explaining. — Parol  Evidence, — A  plain 
^Titten  contract  cannot  be  varied  or  explained  by  parol  evidence; 
but  a  contract  whose  terms  are  susceptible  of  two  or  more 
meanings  may  be  so  explained,    p.  23. 

3.  Contracts. — Construction. — Such  a  construction  of  a  written 
contract  will  be  adopted  if  possible  as  will  make  it  effectual, 
reasonable  and  Just    p.  23. 

4.  Parties. — Death. — Personal  Representatives. — Rentals. — Action 
lor. — ^In  an  action  for  rentals  due  under  an  oil  and  gas  lease,  the 
personal  representative  of  a  deceased  plaintiff,  and  not  his  legal 
heirs,  should  be  substituted  as  a  party  In  his  stead,    p.  24. 

5.  Pleading.  —  Complaint.  —  Supplemental.  —  Death.  —  Harmless 
Error. — Appeal. — ^Though  it  is  the  better  practice,  upon  the 
death  of  a  plaintiff,  to  file  a  supplemental  complaint  showing 
such  fact,  it  does  not  constitute  harmful  error  for  the  court,  on 
an  oral  motion,  and  without  objection,  to  order  the  decedent's 
administrator  to  be  substituted  as  a  party,  such  error  belnt^ 
cured  by  §700  Bums  1908»  §658  R  S.  1881,  forbidding  the  rtv 
versal  of  a  Judgment  where  the  defect  might  have  been  amended 
and  where  the  merits  of  the  case  were  fairly  determined  below, 
p.  24. 

0.  JjiNDLORD  AND  TENANT. — Leoscs. — Description  of  Premises, — 
The  failure,  in  a  written  lease,  to  describe  the  premises  particu- 
larly is  not  fatal  to  such  contract    p.  25. 

From  Wells  Circuit  Court ;  Charles  E.  Sturgis,  Judge. 

Action  by  Calvin  S.  Penrod,  as  administrator  of  the  es- 
tate of  George  Grey,  deceased,  and  others  against  Timothy 
J.  DriflcoU  and  others.    From  a  judgment  for  plaintiffs^  de- 
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fendants  appeal.  Transferred  from  Appellate  Court  under 
§1405  Burns  1908,  Acts  1901  p.  590.    Affirmed. 

John  P,  Boyd  and  L.  B.  Simmons,  for  appellants. 
W.  H.  Eichhom  and  E.  C.  Vaughn,  for  appellees. 

MoRBis,  J. — ^This  was  an  action  by  appellees  against  ap- 
pellants to  recover  rentals  on  a  gas  and  oil  lease.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 

A  demurrer  to  the  complaint  for  insufficient  facts  was 
overruled,  and  this  action  of  the  lower  court  is  first  assigned 

as  error.    The  complaint^  omitting  formal  parts,  is 
1.    as  follows:     Plaintiffs  complain  of  defendants  and 

say  that  on  January  3,  1902,  plaintiffis  Qeorge  Grey, 
Elizabeth  Grey  and  Rowena  Feazel,  leased  to  defendants 
the  following  described  real  estate  in  Chester  township, 
Wells  county,  Indiana,  to  wit:  The  northeast  quarter  of 
the  southeast  quarter  of  section  four,  township  twenty-five 
north,  range  eleven  east,  for  the  purpose  of  drilling  and 
operating  for  oil  and  gas,  of  erecting  and  maintaining  build- 
ings and  structures,  and  of  laying  all  necessary  pipes  for 
the  production  and  transportation  of  oil  and  gas ;  that  plain- 
tiffs, under  the  terms  of  said  lease,  were  to  have  one-eighth 
of  all  oil  produced  and  saved  from  said  premises,  to  be 
delivered  in  the  pipe-line  that  the  second  party  might  con- 
nect with  said  wells;  that  afterwards,  to  wit,  on  the 

day  of said  Rowena  Peazel  conveyed  by  warranty 

deed  all  her  rights  title  and  interest  in  and  to  said  real 
estate  to  one  of  the  plaintifiEs  herein,  Mary  C.  Fetters,  who 
has  ever  since  been  and  is  now  the  owner  of  said  Feazel's 
interest ;  that  immediately  after  the  execution  of  said  lease, 
which  was  then  duly  acknowledged,  defendants  entered  into 
full  possession  of  said  real  estate  for  the  purpose  of  carry- 
ing out  the  terms  of  said  lease,  and  drilling  and  operating 
said  leased  premises;  that  a  copy  of  said  lease  is  made  a 
part  of  the  pleadings  herein;  that  said  lease  was  duly  en- 
tered of  record  in  the  recorder's  office,  in  .Miscellaneous 
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Record  No.  18,  on  Pebraary  14,  1892;  that  prior  to 
the  execution  of  said  lease  said  premises  had  been  leased 
for  the  purpose  of  developing  said  premises,  and  producing 
gas  and  oil  from  said  land,  and  one  well  had  been  theretofore 
drilled  on  said  land,  and  was  producing  oil  at  the  time  said 
lease  was  executed;  that  said  defendants,  by  the  terms  of 
said  lease,  agreed  that  a  second  well  should  be  drilled  thereon 
within  thirty  days  from  the  date  of  the  execution  of  the 
lease,  or  they  would  pay  a  rental  of  $10  a  month,  and 
it  was  also  agreed  that  a  third  well  should  be  drilled  in 
thirty  days  from  the  completion  of  the  second  well,  or  the 
monthly  rental  paid  in  advance,  a  fourth  well  was  to  be 
drilled  by  the  defendants  within  sixty  days  from  the  com- 
pletion of  the  third  well,  or  a  monthly  rental  of  $10  be  paid 
in  advance,  and  a  fifth  well  was  to  be  drilled  within  sixty 
days  from  completion  of  the  fourth  well,  or  the  undrilled 
parts  would  be  forfeited,  and  each  well  was  to  occupy  eight 
acres  of  land;  that  a  reference  in  this  lease  to  the  drilling 
of  a  second  well  was  understood  between  the  plaintiffs  and 
defendants  to  mean  that  the  well  already  drilled  when  said 
lease  was  executed  should  be  regarded  and  called  the  first 
well  on  said  premises;  that  defendants  drilled  the  second 
well  as  herein  specified,  and  afterwards,  within  the  time 
specified  in  said  lease,  the  third  well  was  drilled  on  said 
premises  by  defendants,  which  made  and  constituted  two 
wells  drilled  by  said  defendants;  that  the  second  well 
drilled  by  said  defendants  was  completed  in  April,  1902; 
that  defendants,  although  they  held  possession  of  said  prem- 
ises and  operated  said  wells  already  drilled,  have  never 
drilled  the  fourth  and  fifth  wells,  as  mentioned  in  said  lease ; 
that  by  reason  of  such  failure,  and  under  the  terms  of  said 
agreement,  defendants  have  wholly  failed  to  comply  with 
the  terms  of  their  lease,  and  have  wholly  failed  to  pay  any 
rental  whatever ;  that  there  is  now  due  from  said  defendants 
to  these  plaintiffs  the  sum  $600  for  rental  under  the  terms 
of   said   lease.      Wherefore    plaintiffs    demand    judgment 
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against  defendants  in  the  sum  of  $600,  and  for  all  other 
proper  relief."  The  following  is  a  copy  of  the  lease,  and  is 
marked  exhibit  A : 

**In  consideration  of  the  sum  of  $1,  the  receipt  of 
which  is  hereby  acknowledged,  we,  George  Grey, 
Rowena  Feazel,  and  Elizabeth  Grey,  of  Chester  town- 
ship, Indiana,  of  the  first  part,  hereby  grant  and  guar- 
antee unto  T.  J.  DriscoU  and  Charles  McCauley, 
second  party,  all  the  oil  and  gas  in  and  under  the  fol- 
lowing described  premises,  together  with  the  right  to 
enter  thereon  at  all  times  for  the  purpose  of  drilling 
and  operating  for  oil  and  gas,  either  or  both,  and  to 
erect  and  maintain  all  buildings  and  structures,  and 
lay  all  pipes  necessary  for  the  production  and  trans- 
portation of  oil  or  gas.  The  first  party  shall  have  the 
one-eighth  part  of  all  oil  produced  and  saved  from 
said  premises,  to  be  delivered  in  the  pipe-line  with 
which  second  party  may  connect  all  wells,  namely: 
All  that  certain  lot  of  land  situated  in  the  township 
of  Chester,  county  of  Wells,  in  the  State  of  Indiana, 
described  as  follows,  to  wit:  The  northeast  quarter 
of  the  southeast  quarter  of  section  four,  Chester  town- 
ship, containing  thirty-nine  acres,  more  or  less;  to 
have  and  to  hold  the  above  premises  on  the  following 
conditions :  If  gas  only  is  found  in  sufficient  quanti- 
ties to  transport,  second  party  agrees  to  pay  first  party 
at  the  rate  of  $100  per  annum  for  the  product  of  each 
and  every  well  so  transported,  and  the  first  party  to 
have  gas  free  of  cost  to  heat  all  stoves  and  light  all 
jets  in  dwelling  house.  Second  party  shall  bury  all 
oil  and  gas  lines  where  likely  to  interfere  with  culti- 
vation, otherwise  not,  and  pay  all  damages  done  grow- 
ing crops.  In  case  no  well  is  completed  within  thirty 
days  from  this  date,  then  this  grant  shall  become  null 
and  void,  unless  second  party  shall  thereafter  pay  at 
the  rate  of  $10  for  each  month  such  completion  is  de- 
layed.   A  deposit  to  the  credit  of  the  first  party  in 

Bank,  in  ,  will  be  good  and  sufficient 

payment  for  any  money  falling  due  on  this  grant.  The 
second  party  shall  have  the  right,  free  of  charge,  to 
use  sufficient  gas,  oil  and  water  to  run  all  machinery 
for  operating  said  wells,  also  the  right  to  remove  all 
property  at  any  time.  There  is  to  be  a  second  well 
drilled  in  thirty  days  from  this  date,  or  pay  the 
monthly  rental,  and  a  third  well  in  thirty  days  from 
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the  completion  of  the  second  well,  or  pay  the  monthly 
rental  in  advance,  and  fourth  well  in  sixty  days  from 
completion  of  third  well,  or  pay  the  monthly  rental  in 
advance,  and  fifth  well  in  sixty  days  from  the  com- 
pletion of  fourth  well,  or  forfeit  the  undrilled  parts. 
Each  well  is  to  hold  eight  acres.  It  is  understood  be- 
tween the  parties  to  this  agreement  that  all  conditions 
between  the  parties  hereto  shall  extend  to  their  heirs, 
executors,  successors  and  assigns.  In  witness  where- 
of, the  parties  hereto  have  hereunto  set  their  hands 
and  seals  this  3d  day  of  January,  1902." 

Appellants  maintain  that  the  demurrer  should  have  been 
sustained  because  the  lease  is  so  indefinite  and  uncertain 
that  the  intention  of  the  parties  cannot  be  determined ;  that 
the  intention  of  the  parties  is  immaterial,  unless  it  can  be 
ascertained  from  the  terms  of  the  lease. 

The  complaint  alleges  that  when  the  lease  in  suit  was 
executed,  there  was  a  producing  oil  well  on  the  land,  and 
that  reference  in  the  lease  to  the  drilling  of  a  second  well 
was  understood  by  the  parties  to  mean  that  the  well  already 
drilled  should  be  regarded  as  the  first  well  on  the  premises. 

The  rule  is  abundantly  settled  that  a  formal  written  con- 
tract, which  appears  on  its  face  to  be  complete,  cannot  be 
enlarged,  modified  or  contradicted  by  parol  evidence ; 

2.  but  it  is  equally  well  settled  that  when  the  terms  em- 
ployed are  susceptible  of  more  than  one  meaning  it 

is  the  duty  of  the  court  not  only  to  regard  the  words  within 
the  four  comers  of  the  instrument,  but  also  to  inform  itself 
of  the  circumstances  of  the  parties  at  the  time,  so  as  to  inter- 
pret the  language  employed  from  the  viewpoint  occupied 
by  the  parties  when  they  executed  the  contract.  Cravens 
V.  Eagle  Cotton  Mills  Co.  (1889),  120  Ind.  6, 16  Am.  St.  298, 
and  cases  cited;  Dreyer  v.  Hart  (1897),  147  Ind.  604;  Paic 
V.  French  (1890),  122  Ind.  10. 
Such  a  construction  of  a  written  instrument  will  be 
adopted,  if  possible,  as  will  make  it  effectual,  rather 

3.  than  ineffectual,  and  reasonable  and  just,  rather  than 
the  opposite.     Lyles  v.  Lescher   (1886),   108  Ind. 
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382;  Reissner  v.  Oxley  (1881),  80  Ind.  580;  17  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  18;  Cravens  v.  Eagle  Cotton  Mills 
Co.,  supra.    The  complaint  stated  a  cause  of  action. 

After  the  cause  was  at  issue,  and  before  the  trial  thereof, 
George  Grey,  one  of  the  plaintiffs,  died,  and  Calvin  S.  Pen- 
rod,  his  administrator,  was,  by  order  of  the  trial 

4.  court,  substituted  as  a  party  plaintiff.     Appellants 
afterwards  filed  a  verified  motion,  in  which  it  was 

averred  that  said  Grey  left  surviving  him  two  minor  chil- 
dren, who  had  no  legal  guardian,  and  praying  that  the  pro- 
ceedings in  the  cause  be  stayed  until  a  legal  representative 
for  the  minor  children  could  be  appointed,  and  be  made  a 
party  to  the  action.  This  motion  was  overruled,  and  de- 
fendants excepted  and  have  assigned  this  action  of  the  trial 
court  as  error.  The  court  did  not  err.  This  proceeding 
related  to  personal  property,  and  the  heirs  of  decedent  could 
not  have  been  properly  substituted  as  parties  plaintiff. 

On  the  day  set  for  the  trial,  appellants  appeared  and  ob-. 

jected  to  proceeding  with  the  trial  **  until  a  proper  amended 

complaint  or  supplemental  complaint  had  been  filed  by 

5.  the  plaintiflBa,  making  Calvin  S.  Penrod,  administra- 
tor of  the  estate  of  said  George  Grey,  a  proper  party 

plaintiff  in  said  cause. ' '  This  objection  was  overruled,  and  ex- 
ception given  appellants.  This  action  of  the  circuit  court  is 
claimed  to  be  erroneous.  The  complaint  was  filed  by  George 
Grey,  Mary  C.  Fetters  and  Elizabeth  Grey,  plaintiffs,  on 
October  15,  1907.  George  Grey  died  December  23,  1907, 
after  the  cause  was  at  issue.  On  May  15,  1908,  Calvin  S. 
Penrod  was  appointed,  and  he  qualified  as  administrator  of 
the  estate  of  George  Grey.  On  the  same  day,  on  oral  mo- 
tion of  plaintiff  *s  attorneys,  said  Penrod,  as  administrator, 
was  by  order  of  the  court  substituted  as  a  party  plaintiff 
for  decedent.  There  was  no  objection  by  plaintiffs  to  this 
action  of  the  court.  No  amended  or  supplemental  complaint 
was  filed 
While  the  better  practice  in  case  of  the  death  of  a  person  is 
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to  file  a  supplemental  complaint  alleging  the  fact,  and  pray- 
ing for  the  gnbstitation  of  the  personal  representative,  stat- 
ing his  quaUfieationSy  we  fail  to  see  wherein  appellants  were 
harmed.  They  did  not  seek  to  controvert  the  fact  of  the 
death  of  decedent,  or  the  fact  that  a  personal  representa- 
tive had  qualified,  neither  did  they  seek  to  reopen  the  issues. 
If  appellants  were  endeavoring  to  secure  any  thing  else  than 
delay  in  the  trial  of  the  cause,  the  record  does  not  disclose  it. 

Section  700  Bums  1908,  §658  B.  S.  1881,  provides  that 
this  court  shall  not  reverse  a  judgment  for  any  defect  in 
form  or  imperfection  contained  in  the  record,  which  by  law 
might  have  been  amended  below;  nor  shall  any  judg- 
ment be  reversed,  where  it  appears  to  the  court  that  the 
merits  of  the  cause  have  been  fairly  determined  by  the 
trial  court.  This  statute  was  enacted  to  dispose  of  such  ob- 
jections as  are  here  raised.  The  lower  court  did  not  err  in 
its  action.  §272  Bums  1908,  §271  R.  S.  1881 ;  Trent  v.  Ed- 
monds (1904),  32  Ind.  App.  432 ;  Crary  v.  Kurtz  (1906),  132 
Iowa  105, 105  N.  W.  590, 119  Am.  St.  549 ;  White  v.  Johnson 
(1895),  27  Or.  282,  40  Pac.  511,  50  Am.  St.  726  and  note. 

The  next  contention  is  that  the  lease  does  not  describe  nor 
identify  any  land  in  Wells  county  or  elsewhere,  and,  there- 
fore, is  not  enforceable.    There  is  no  merit  in  this 

6.  claim.  No  particular  description  of  land  is  necessary 
in  a  rental  contract. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


Markle  v.  Burgess. 

[Na  21,886.    Filed  June  7,  1911.1 

L  GoRPOBATiONS. — Stock. — ^The  capital  stock  of  a  corporation  la 
the  sam  of  money  fixed  by  the  charter  thereof  as  the  amoont 
paid,  or  to  be  paid,  by  the  stockholders  for  the  prosecution  of  the 
business  of  the  corporation;  and  such  stock  belongs  to  the  cor- 
poration, but  the  shares  are  the  property  of  the  Bhareholder& 
p.  27. 
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2.  Corporations. — Assets. — Stock. — The  capital  stock  of  a  corpora- 
tion does  not  vary,  though  the  assets  may.    p.  28. 

3.  Corporations. — Stock. — Certificates. — A  certificate  of  stock  is  a 
written  acknowledgement  by  the  corporation  of  the  shareholder's 
interest  in  the  corporate  property,  and  entitles  the  owner  to  his 
ratable  share  in  the  proceeds  of  the  assets  of  the  corporation 
after  its  debts  are  paid.    p.  28. 

4.  Contracts. — Breach. — Corporations.— Stock. — Instructions. — -  In 
an  action  for  damages  for  the  breach  of  a  contract  to  cause 
certain  stock  of  a  corporation  to  be  transferred  to  plaintiff,  an 
instruction  for  the  purpose  of  determining  the  value  of  the 
stock  in  question  that  "the  stock  of  a  coriwration  is  liable  for 
the  bona  fide  debts  of  the  corporation,"  instead  of  stating  that 
all  the  property  of  the  corporation  is  liable  for  its  debts.  Is  not 
prejudicial  to  defendant,    p.  28. 

5.  Contracts. — Breach. — Corporations. — Stock. — Value. — How  De- 
termined.— Instructions. — In  an  action  for  damages  for  the 
breach  of  a  contract  to  cause  certain  shares  of  stock  in  a  corpora- 
tion to  be  conveyed  to  the  plaintiff,  an  instruction  for  the  purpose 
of  determining  tlie  value  of  the  stock  in  question  that  "the  value 
of  the  stock  of  a  corporation  may  ♦  ♦  ♦  be  determined  by  the 
debts  of  the  corporation,"  is  not  prejudicial  to  the  defendant 
p.  28. 

From  Fayette  Circuit  Court ;  George  L.  Gray,  Judge. 

Action  by  Roy  N.  Bui^ess  against  George  B.  Markle. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Appellate  Court  under  §1405  Burns  1908,  Acts 
1901  p.  590.    Affirmed. 

Retiben  Conner,  Lon  Conner  and  A.  L.  Chrisman,  for  ap- 
pellant. 

D.  W.  McKee,  J.  I.  Little  and  H.  L.  Frost,  for  appellee. 

Morris,  J. — ^Action  by  appellee  against  appellant  for  dam- 
ages for  breach  of  an  oral  contract.  The  complaint  alleged 
that  defendant  purchased  the  plant  of  the  General  Gas 
Electric  and  Power  Company,  of  Connersville,  and  it  was 
transferred  to  a  new  corporation  organized  by  defendant 
and  others,  with  a  capital  stock  of  $100,000,  divided  into 
1,000  shares  of  the  par  value  of  $100  each,  of  which  defend- 
ant became  the  owner  of  995  shares ;  that  defendant  agreed 
with  plaintiff  that,  in  consideration  of  certain  services  to 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  27 

Markle  v.  Barge6&— 176  Ind.  25. 

be  performed  by  plaintifl  in  negotiating  for  the  purchase 
of  the  plant,  the  organization  of  the  new  company,  and  in 
assisting  in  managing  the  business  of  the  new  corporation 
for  a  period,  defendant  would  cause  to  be  assigned  and 
transferred  to  plaintiff  certificates  of  shares  in  the  stock  of 
the  corporation,  representing  one-sixth  thereof;  that  the 
services  were  performed  for  defendant,  but  on  demand  he 
refused  to  perform  his  obligation  with  reference  to  the 
transfer,  and  the  relief  demanded  is  the  value  of  the  stock 
that  defendant  refused  to  cause  to  be  transferred.  There 
was  a  trial  by  jury,  and  a  verdict  for  plaintiff  in  the  sum 
of  $2,000. 

The  only  error  relied  on  by  appellant  is  the  giving  by  the 
court,  on  its  own  motion,  of  that  portion  of  instruction 
eleven,  which  reads  as  follows:  ''As  a  principle  of  law  the 
stock  of  a  corporation  is  liable  for  the  bona  fide  debts  of 
the  corporation.  And  the  value  of  the  stock  of  a  corpora- 
tion may  therefore  be  affected  or  determined  by  the  debts 
of  the  corporation." 

Counsel  for  appellant  criticise  this  instruction  for  two 
reasons:  (1)  Because  the  stock  of  a  company  is  not  liable 
for  the  debts,  but  the  debts  must  be  paid  out  of  the  assets 
or  property  before  any  part  thereof  can  be  used  for  the 
redemption  of  stock;  (2)  because  the  value  of  the  stock 
cannot  be  determined,  alone,  from  its  debts. 

The  capital  stock  of  a  corporation  of  this  nature  is  the 

sum  of  money  fixed  by  the  corporate  charter  as  the  amount 

paid  in,  or  to  be  paid  in,  by  the  stockholders,  for  the 

1.  prosecution  of  the  business  of  the  corporation  and 
for  the  benefit  of  corporate  creditors.  1  Cook,  Cor- 
porations (6th  ed.)  §8;  6  Cyc.  348.  The  capital  stock  belongs 
to  the  corporation,  considered  as  a  legal  person,  and  the 
shares  are  the  property  of  the  individual  shareholders.  10 
Cyc.  364,  365.  The  capital  stock  is  to  be  distinguished  from 
the  amount  of  property  owned  by  the  corporation.  Qener* 
ally  the  capital  stock  does  not  vary,  although  the  actual 
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property  of  the  corporation  may  fluctuate  widely  in 

2.  value.    Sometimes  the  word  ''stock"  has  been  used 
to  indicate  the  same  thing  as  capital  stock,  but  stock 

generally  means  shares  of  stock.  1  Cook,  Corporations  (6th 
ed.)  §8. 

A  share  of  stock  may  be  defined  as  a  proportional  part  of 
certain  rights  in  the  management  and  profits  of  the  cor- 
poration during  its  existence,  and  in  the  assets  upon 

3.  dissolution.    1  Cook,  Corporations  (6th  ed.)  §12.    A 
stock  certificate  is  a  written  acknowledgment  by  the 

corporation  of  the  interest  of  a  shareholder  in  the  corporate 
property,  and  occupies  a  position  similar  to  other  muniments 
of  title.  10  Cyc.  588.  It  is  evidence  of  his  ratable  share  in 
the  distribution  of  the  assets  of  the  corporation  on  the  wind- 
ing up  of  its  business.  The  capital  stock  is  a  liability  of  the 
corporation  to  its  shareholders,  after  creditors'  claims  have 
been  liquidated.  All  the  property  of  the  corporation,  in- 
cluding its  capital  stock,  is  liable  for  the  payment  of  cor- 
porate debts. 

While  an  instruction  informing  the  jury  that  aU  the  prop- 
erty of  the  corporation  is  liable  for  the  payment  of  its 
indebtedness  would  have  been  preferable,  we  do  not 

4.  think  that  appellant  was  harmed  by  the  instruction 
given  in  the  particular  claimed  by  counsel  in  the 

first  point  of  their  criticism. 

The  second  point  of  criticism  that  the  court  erroneously 

instructed  the  jury  that  the  value  of  the  stock  might  be 

''determined  by  the  debts  of  the  corporation"  is 

5.  urged  with  vigor. 

Appellee's  claim  was  for  an  amount  equal  in  value 
to  one-sixth  of  the  shares  of  stock  in  the  company.  Appel- 
lee was  seeking  to  minimize  the  bona  fide  indebtedness  of  the 
corporation.  Appellant  offered  evidence  tending  to  show 
that  the  liabilities  of  the  company  were  about  equal  in  value 
to  its  assets.  The  real  value  of  all  the  shares  was  the  differ- 
ence between  the  values  of  the  assets  and  the  debts.    Conse- 
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quentlj  the  amomit  of  indebtedness  became  a  determining 
factor.  Expert  witnesses  stated  their  opinions  as  to  the 
value  of  the  entire  property  of  the  company.  If  the  jury 
had,  after  considering  this  evidence,  reached  a  conclusion 
with  reference  to  the  value  of  the  property,  then,  in  deter- 
mining the  value  of  the  shares  of  stock,  nothing  but  the 
amount  of  debts  remained  for  consideration;  and  in  such 
case,  the  instruction  could  not  have  been  harmful.  It  will 
be  noted,  moreover,  that  the  instruction  did  not  inform  the 
jury  that  the  value  of  the  stock  "might"  or  "must"  be 
determined  from  the  debts  alone,  but  simply  that  the  value 
of  the  stock  "may"  be  determined  by  the  debts. 

While  the  instruction  is  subject  to  criticism,  it  would  seem 
that  appellee,  rather  than  appellant,  was  the  one  who  might 
have  been  harmed  thereby.  The  instruction  was  calculated 
to  emphasize,  if  not  to  exaggerate,  the  importance  of  the 
question  of  indebtedness,  but  this  error  could  have  harmed 
only  api>ellee.  For  such  error,  a  judgment  will  not  be  re- 
versed.   Judgment  afiSrmed. 


Delphos  Hoop  Company  v.  Smith. 

[No.  21,013.    Filed  Jnne  8,  1911.] 

1.  Work  and  Labob. — Parties. — Evidence, — Motion  to  Diamisa. — 
Directing  Verdict, — In  an  action  by  plaintiff  for  worls  and 
labor  performed,  and  for  board  for  defendant's  servants,  a 
motion  to  dismiss  the  action  and  to  direct  a  verdict  for  defendant 
on  the  ground  that  plaintiff  had  a  partner  in  the  performance 
of  sach  labor,  who  was  not  made  a  party,  was  properly  overruled, 
where  the  plaintiff's  right  to  recover  for  sach  board  was  unques- 
tioned,   p.  30. 

2.  ^  Tkiai* — Motion  to  Direct  Verdict, — Waiver  hy  Introducing  Evi- 
dence,— ^Any  error  in  overruling  a  motion  to  direct  a  verdict  for 
defendant  is  waived  by  defendant's  subsequent  introducti(m  of 
evidence  in  his  favor,    p.  81. 

3.  WosK  AND  Labor. — Evidence. — Appeal. — Parties, — Partners, — 
In  an  action  by  plaintiff  for  work  and  labor  performed  in  sawing 
Inoaber,  a  Judgment  for  the  plaintiff  will  not  be  set  aside  on  the 
groond  that  he  liad  a  partner  and  that  such  partner  was  not 
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made  a  party  to  the  action,  where  the  evidence  showed  that  the 
plaint  iff  and  the  defendant  alone  made  the  contract  and  that 
such  alleged  partner  was  to  receive  a  portion  of  the  profits  only, 
sharing  in  losses  as  well  as  profits  being  essential  to  a  partner- 
ship,   p.  31. 

From  Wells  Circuit  Court ;  Charles  E,  Sturgis,  Judge. 

Action  by  Josiah  H.  Smith  against  the  Delphos  Hoop 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Transferred  from  Appellate  Court  under  §1405 
Bums  1908,  Acts  1901  p.  590.     Affirmed. 

W,  H.  Eichhorn  and  E.  C.  Vaughn,  for  appellant. 
A,  L,  Sharpe  and  Ray  B.  Sturgis,  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellee  to  re- 
cover for  work  and  labor  performed  by  him  in  sawing  lum- 
ber, under  a  contract  with  appellant,  and  for  board  fur- 
nished by  appellee  to  appellant's  servants  at  the  request  of 
appellant. 

A  trial  of  said  cause  resulted  in  a  verdict  in  favor  of 
appellee,  and  over  a  motion  for  a  new  trial  judgment  was 
rendered  against  appellant. 

At  the  close  of  appellee's  evidence-in-chief,  appellant,  be- 
fore introducing  its  evidence,  moved  to  dismiss  the  action, 
for  the  reason  that  the  evidence  shows  that  one  Bow- 

1.  man  *  ^  is  a  party  in  interest  in  the  cause  of  action  and 
in  obtaining  the  relief  demanded,  and  has  an  interest 
in  the  subject-matter  involved  in  plaintiff's  complaint," 
but  is  not  made  a  party  to  the  action.  This  motion  was 
overruled.  Appellant  thereupon  moved  to  instruct  the  jury 
to  return  a  verdict  in  its  favor  **on  the  issues  formed  on  the 
complaint."  This  motion  was  overruled.  These  rulings  are 
assigned  as  causes  for  new  trial. 

It  is  insisted  by  appellant  that  the  court  erred  in  over- 
ruling each  of  said  motions,  because  "on  the  trial  of  said 
cause  one  Bowman,  a  witness  for  appellee,  testified  that  he 
was  to  bear  half  the  expenses  and  receive  half  the  profits," 
and   because    "by    §§251,    252,    263    Bums    1908,    §§251, 
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252,  262  R.  S.  1881,  it  is  enacted  that  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  and 
that  all  persons  having  an  interest  in  the  subject-matter  of 
the  action,  and  in  obtaining  the  relief  demanded,  shall  be 
joined  as  plaintiffs."  Said  motions  were  properly  over- 
ruled, for  the  reason,  if  for  no  other,  that  evidence  had  been 
given  to  sustain  an  item  in  the  complaint  for  board  fur- 
nished the  employes  of  appellant  at  its  request,  to  which 
the  evidence  of  witness  Bowman  had  no  application,  and 
in  which  there  was  no  evidence  that  any  one  except  appellee 
had  any  interest  whatever.     ^Moreover  the  right  of 

2.  appellant  to  question  the  action  of  the  court  in  over- 
ruling the  motion  of  appellant  to  instruct  the  jury  to 

return  a  verdict  in  its  favor  was  waived,  because,  after 
said  motion  was  overruled  by  the  court,  appellant  intro- 
duced its  own  evidence.  In  the  case  of  Baltimore,  etc.,  B. 
Co.  v.  Conoyer  (1898),  149  Ind.  524,  527,  the  court  said: 
**If  a  defendant  in  an  action,  upon  the  close  of  the  plain- 
tiff's evidence  in  chief,  moves  to  direct  a  verdict  on  such  evi- 
dence in  his  favor,  he  must  stand  by  his  motion;  for,  if  he 
subsequently  introduces  his  own  evidence,  he  will  be  re- 
garded as  having  waived  or  receded  from  his  motion,  and 
therefore  no  question  can  be  considered  under  such  motion 
on  appeal." 

It  is  also  insisted  by  appellant  that  as  "the  evidence  shows 

that  the  account  sued  on  is  due  to  appellee  and  another,  the 

verdict  is  contrary  to  law,"  and  that  therefore  the 

3.  court  erred  in  overruling  its  motion  for  a  new  trial. 
This   contention    is   predicated   upon    §251,    supra, 

providing  that  "every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest."  It  is  not  necessary 
to  decide  whether  this  question  is  properly  presented  by  said 
cause  for  a  new  trial  under  the  issues  in  the  case,  for  the 
reason  that  if  it  is,  it  does  not  necessarily  follow  that  the 
court  erred  in  overruling  appellant's  motion  for  a  new  trial. 
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The  evidence  shows  that  the  contract  for  sawing  said  lumber 
was  entered  into  by  appellee  and  appellant,  and  that  no 
other  person  was  mentioned  or  known  as  a  party  thereto^ 
or  as  having  any  interest  therein. 

Witness  Bowman  testified  that  he  was  interested,  in  a 
sense,  in  the  job  appellee  had  of  sawing  lumber  for  appel- 
lant, in  this — ^that  he  owned  the  engine  that  pulled  the  mill 
of  appellee  while  the  lumber  was  being  sawed  under  the 
contract  sued  upon,  and  for  which  he  was  to  have  half  the 
profits  and  furnish  half  the  expense.  He  was  asked  if  he 
was  '*  entitled  to  half  the  recovery  if  appellee  recovered  any- 
thing," and  he  answered  that  ''nothing  had  been  said  about 
it." 

Appellee  was  a  witness  on  tis  own  behalf,  and  on  cross- 
examination  by  appellant  testified  that  he  had  no  partner 
in  the  work  of  sawing  this  lumber  for  appellant  under  said 
contract. 

There  was  no  evidence,  except  as  before  set  out,  that  wit- 
ness Bowman  was  to  share  in  the  profits  of  said  contract, 
because  he  was  a  principal  therein,  or  that  he  was  to  share 
in  the  losses,  or  that  he  and  appellee  had  any  community  of 
interest  in  said  contract. 

"It  has  been  decided  in  a  number  of  cases  that  to  consti- 
tute a  partnership  inter  sese  there  must  be  a  community  of 
losses  as  well  as  of  profits."    30  Cyc.  380,  and  note  34. 

The  court  submitted  the  question  of  whether  said  Bowman 
was  a  party  in  interest  in  said  contract  with  appellee  within 
the  meaning  of  §251,  supra,  and  the  jury,  by  its  verdict, 
found  that  he  was  not. 

It  does  not  necessarily  follow  from  the  evidence  that  ap- 
pellee and  said  Bowman  were  partners  as  between  them- 
selves in  the  contract  sued  upon  {Macy  v.  Combs  [1860],  15 
Ind.  469,  and  cases  cited;  Emmons  v.  Newman  [1871],  38 
Ind.  372,  374,  375;  Reiser  v.  State  [1877],  58  Ind.  379,  and 
cases  cited;  Stumph  v,  Bamr  [1881],  76  Ind.  157;  Bradley 
V.  Ely  [1900],  24  Ind.  App.  2,  79  Am.  St.  251,  and  cases 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  33 

Clifton  V.  State,  ex  rel.— 176  Ind.  33. 

cited;  George,  Partnership  30-52;  Mechem,  Partnership 
§§42-50) ;  nor  that  Bowman  was  a  real  party  in  interest 
therein  with  appellee,  within  the  meaning  of  §251,  supra. 

Under  the  rules  governing  this  court  in  determining  such 
questions  on  appeal,  we  cannot  say  from  the  evidence  that 
the  verdict  was  contrary  to  law  as  to  said  question  of  fact, 
or  as  to  any  other  question  of  fact  in  the  case. 

Judgment  affirmed. 


Clifton  et  al.  v.  The  State  of  Indiana, 
EX  rel.  Dickson. 

[No.  21,724.    Filed  June  a  1911.] 

1.  Drains. —  Repairs. —  Assessments. —  Deputy  Surveyors, —  Under 
10515  Bums  1908,  Acts  1899,  p.  119,  providing  that  "all  services 
now  required  of  county  surveyors  by  law  may  be  done  by  any 
regularly  appointed  deputy  county  surveyor,"  a  deputy  county 
surveyor  may  make  assessments  for  repairs  of  pubAc  drains. 
p.  35. 

2.  DRAms.  —  Repairs.  —  Surveyors.  —  Mandamus.  —  Complaint. 
— ^A  complaint  to  compel  a  county  surveyor  to  accept  as  com- 
pleted a  certain  ditch  which  relator  had  contracted  to  repair, 
alleging  that  the  contract  required  such  repairs  to  be  completed 
by  September  1,  1906,  but  that  it  was  understood  that  time  was 
not  of  the  essence  of  the  contract,  that  a  certain  part  of  the 
repairs  were  completed  at  such  date,  that  owing  to  labor  con- 
ditions and  other  things  the  other  parts  were  not  completed  at 
such  time,  that  the  part  first  completed  was  built  through  quick- 
sand and  that  neither  tiling  nor  curbing  was  specified,  and  that 
before  the  remainder  of  the  work  was  completed  the  repairs  in 
the  quicksand  portion  had  been  destroyed  by  the  action  of 
quicksand  and  other  things,  and  demanding  that  such  surveyor  be 
required  to  accept  such  repairs  as  completed,  is  Insufficient,    p.  37. 

8.  Drains. — Repairs. — Contracts. — Construction  of. — Contracts  for 
the  repair  of  drains  must  be  construed  as  entire  and  not  as 
capable  of  qpmpletton  by  piecemeal ;  and  the  contractor  cannot 
Justify  his  failure  to  complete  the  work  at  the  time  specified 
because  of  the  weather,  or  of  labor  conditions,    pp.  37, 39. 
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4.  Statutes. — Permissive. — When  Held  Mandatory. — Where  the 
interests  of  the  public,  or  of  private  persons  are  inrolved,  per- 
missive statutes  are  held  mandatory,    p.  37. 

5.  Evidence. — Judicial  Xotice. — Action  of  the  Elements, — Courts 
take  judicial  notice  of  the  action  of  the  elements,  that  ditches 
will  fill  up,  that  grass  and  other  obstructions  to  ditches  will 
make  great  progress  In  two  years,  and  that  only  by  making  re- 
pairs on  ditches  approximately  within  the  time  fixed  can  they 
be  kept  open  and  the  benefits  received  for  which  the  assessments 
were  made.    p.  38. 

6.  Drains. — Failing  to  Keep  in  Repair, — LiahiUty  of  Trustees  and 
Surveyors. —  Bonds. —  Townslilp  trustees  and  county  surveyors 
are  liable  upon  their  official  bonds  for  failure  to  keep  ditches  in 
repair,    p.  38. 

7.  Officers. — Duties, — Waiver. — Contracts. — Public  officers  cannot 
waive  public  rights  by  acquiescence  in  delay  in  performing  con- 
tracts,   p.  38. 

8.  Mandamus. — Officers. — Duty. — Mandamus  lies  to  compel  a  pub- 
lic officer  to  act  only  where  it  is  his  plain  legal  duty  to  do  so. 
p.  39. 

0.  Mandamus. — Injustice. — Mandamus  does  not  He  where  relator 
is  at  fault,  or  where  injustice  would  result    p.  39. 

10.  Drains. — Repairs. — Surveyors. — Liability  to  Contractors, — A 
surveyor  may  be  liable  on  his  official  bond  for  neglect  or  refusal 
to  perform  any  duty  owing  to  a  contractor  in  repairing  drains, 
p.  40. 

Prom  Marshall  Circuit  Court;  Harry  Bernetha,  Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  Piatt  B. 
Dickson,  against  Lewis  Clifton  and  others.  Prom  a  judg- 
ment for  plaintiff,  defendants  appeal.    Reversed. 

Harley  A.  Logan,  for  appellants. 
Charles  KelUson,  for  appellee. 

Myers,  J. — Petition  by  appellee  relator  for  a  writ  of  man- 
damus to  compel  the  surveyor  of  Marshall  county  to  accept, 
as  completed,  a  public  ditch  under  a  contract  for  its  repair. 
The  alternative  writ  of  mandate  was  waived,  and  a  de- 
murrer addressed  to  the  petition  was  overruled.  There  was 
an  answer  of  general  denial,  a  second  paragraph,  alleging  in 
detail  the  particulars  of  the  failure  to  complete  the  work 
within  the  time  fixed,  to  which  a  demurrer  was  overruled, 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  35 

CUfton  V.  State,  ex  rel. — 176  Ind.  33. 

and  a  third  paragraph,  alleging  that  the  assessments  were 
made  by  a  deputy  county  surveyor  and  were  invalid,  and 
thus  there  was  no  fund  with  which  to  pay  for  the  work. 
A  demurrer  was  sustained  to  the  third  paragraph,  of  which 
appellants  here  complain. 

The  action  was  originally  against  the  county  surveyor 
alone,  but  appellants,  as  landowners,  were  admitted  upon 
their  application  to  defend  on  the  ground  that  they  were 
interested  parties,  and  that  the  surveyor  was  but  a  nominal 
party  and  without  other  interest  than  his  oflScial  duty ;  they 
filed  answers,  as  did  also  the  surveyor. 

No  cross-errors  are  assigned,  and  we  do  not  consider  the 
question  of  the  propriety  of  or  necessity  for  the  admission 
of  the  landowners  as  parties  to  defend. 

There  was  a  trial,  with  a  finding  and  a  judgment  for  the 
relator,- and  the  landowners  alone  appeal. 

The  third  paragraph  of  answer  was  clearly  insufficient. 

In  the  case  of  State,  ex  rel.,  v.  Roach  (1890),  123  Ind.  167, 

this  court  held  that  a  deputy  surveyor,  under  the 

1.  then  existing  statute,  could  not  make  assessments  for 
repair  of  drains.  An  act  of  the  next  session  of  the 
General  Assembly  gave  the  power,  which  act  was  later 
amended  (Acts  1899  p.  119,  §9515  Burns  1908). 

The  sufficiency  of  the  petition  is  challenged  by  the  assign- 
ment of  error  in  overruling  the  demurrer  to  the  petition,  and 
by  an  independent  assignment  here.  Relator  alleges  that 
in  ilarch,  1906,  he  and  the  county  surveyor  of  Marshall 
county  entered  into  a  contract  to  repair  a  certain  ditch  of 
181  stations;  that  the  contract  was  not  reduced  to  writing 
until  May  10,  1906;  that  by  the  terms  of  the  contract  *'the 
time  fixed  for  the  completion  of  the  work  was  September  1, 
1906,  but  on  account  of  the  delay  in  commencing  the  work, 
occasioned  by  the  delay  of  the  surveyor,  it  was  understood 
after  said  written  contract  was  executed,  and  at  the  time 
he  commenced  the  work,  that  the  relator  would  probably 
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not  be  able  to  complete  the  work  within  the  time  specified ; 
that  it  is  a  fact,  and  was  so  understood  by  the  sorveyor,  that 
during  portions  of  the  summer  months  it  was  impracticable 
to  get  help  to  do  such  work,  and  that  at  no  time  did  said 
surveyor,  or  his  successor,  defendant  Troyer,  ever  claim 
that  time  was  of  the  essence  of  the  contract;  •  •  •  that 
said  relator  was  not  permitted  to  commence  work  until  June 
6,  1906;  that  he  completed  the  work  from  station  181  to 
station  55  before  September  1,  1906,  and  that  part  consti- 
tuted more  than  three-fourths  of  the  labor  and  expense; 
that  on  July  25,  1906,  the  surveyor  inspected  the  work  from 
station  181  to  station  135,  and  promised  to  return  before 
September  1  and  inspect  to  station  55,  but  never  came,  and 
went  out  of  office  January  1,  1907,  without  accepting  the 
work,  or  taking  any  official  action  to  enable  relator  to  obtain 
payment  for  that  part  of  the  work;"  that  on  account  of 
being  unable  to  obtain  help,  and  because  of  the  weather, 
relator  did  not  finish  from  station  55  to  station  0  in  1906 ; 
that  because  of  quicksand  and  other  sands  between  stations 
181  and  55  it  was  impossible  to  prevent  the  ditch  from  be- 
coming partly  filled,  without  curbing  and  tiling,  and  the 
specifications  did  not  call  for  either ;  that  in  the  fall  of  1906 
and  spring  of  1907  the  ditch  between  stations  181  and  55  was 
out  of  repair,  partly  through  the  washing  and  sliding  of 
sand,  and  partly  through  tramping  of  cattle;  ''that  long  be- 
fore the  commencement  of  this  action  said  relator  fully 
cleaned  that  portion  of  the  ditch  from  station  55  to  station 
0,'*  according  to  his  contract,  except  as  to  the  element  of 
time,  and  threw  out  and  cleaned  portions  a  second  time ;  that 
the  surveyor  on  demand  refused  to  accept  the  work  from 
station  181  to  station  55,  because  the  former  surveyor  had 
not  accepted  the  work,  and  when  he  saw  it  in  1907,  it  was 
in  no  condition  to  be  accepted. 

It  is  difficult  to  determine  just  what  the  force  and  effect 
of  this  complaint  is.    It  seems  to  proceed  upon  the  theoiy 
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that  when  the  contract  was  made  it  was  known  that 

2.  it  could  not  be  complied  with,  and  that  though  a  time 
was  fixed  for  completion,  it  was  to  be  inconsequential, 

and  the  element  of  time  immaterial,  and  that  the  surveyor 
had  waived  the  provisions  as  to  time  indefinitely,  for  this 
action  was  not  instituted  until  March  8,  1909.  "When  the 
work  was  claimed  to  have  been  completed,  we  are  not  ad- 
vised by  the  complaint.  Nothing  appearing  to  the  contrary, 
the  contract  was  an  entire  one,  without  any  provision 

3.  for  partial  acceptance,  or  acceptance  in  sections.    Re- 
lator seems  to  seek  to  obviate  this  by  the  allegation 

that  the  filling  could  not  be  prevented  without  curbing  or 
tiling,  neither  of  which  was  specified,  and  whether  antici- 
pated or  unforeseen,  it  could  hardly  be  claimed  that  a  con- 
tractor would  be  required  to  maintain  the  condition  of  a 
ditch  through  quicksand,  or  to  provide  against  the  filling  by 
sand,  or  by  the  tramping  of  cattle,  but  it  does  not  follow 
that  he  may  do  such  work  in  sections,  at  his  will,  and  at 
such  intervals  of  time  that  the  first  section  is  demanding 
repair  by  the  time  the  last  section  is  completed.  The  sur- 
veyor was  bound  to  recognize  the  conditions  of  doing  the 
work,  such  as  might  arise  from  labor  conditions,  or  the  sea- 
sons, but  he  made  no  provision  against  them,  apparently, 
unless  it  be  the  element  of  consent  by  him,  and  while  even 
such  contracts  ought  to  receive  reasonable  interpreta- 

4.  tion  and  enforcement,  there  must  be  in  their  very 
nature  and  purposes  approximate  fulfilment.    Where 

the  exercise  of  the  power  granted  is  necessary  to  the  pro- 
tection of  the  interest  of  the  public,  or  of  private  persons, 
even  permissive  statutes  are  held  to  be  mandatory.  29  Cyc. 
1432. 

Though  the  statute  is  silent  as  to  requiring  the  fixing 

of   a   time    for   performance   of    the    contract,    it    is    so 

manifestly  important  as  to  become  an  imperative  duty 

3.    on  the  part  of  the  officer.    In  a  matter  in  which  the 

element  of  time  is  such  an  essential  factor,  public 
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policy  forbids  that  a  surveyor  shall  have  the  power  to  waive 
the  rights  of  those  for  whom  he  acts,  in  extensions  of  time 
for  the  performance  of  the  work  of  repairing  drains,  merely 
because  of  weather  conditions,  or  diflSculty  in  procuring 
laborers,  which  would  operate  as  evasions  of  the  contract, 
and  of  the  duty  owing  to  the  public  and  to  individuals. 

The  parties  seem  to  have  treated  it  as  a  good-faith  effort 
to  complete  the  work,  though  it  is  manifest  that  the  farmers 
have  not  received  the  whole  benefits  for  which  they  are  as- 
sessed. Appellants'  contentions  are  the  failure  to  complete 
the  work  by  September  1,  1906,  and  that  in  contracts  of 
this  character  time  is  necessarily  of  the  essence  of 

5.  the  contract.    Taking  judicial  notice  of  the  action  of 
the  elements,  we  know  that  ditches  will  fill  up,  that 

weeds,  grass  and  obstructions  of  various  kinds  will  make 
great  progress  in  two  years,  and  that  only  by  doing  the 
work  within  reasonable  approximation  of  the  time  fixed 
can  the  waterway  be  kept  open  and  the  benefits  received  for 
which  assessments  are  made.  It  is  not  shown  that  relator 
was  not  financially  responsible,  and  presumably  the 

6.  surveyor  gave  a  good  bond.    It  is  made  the  duty  of 
surveyors  and  trustees  to  keep  ditches  in  repair,  and 

there  is  a  liability  upon  their  bonds  for  failing  to  do  so.    It 

is  notorious  that  they  give  little  attention  to  their  duty  with 

respect  to  keeping  drains  in  repair,  and  a  few  suits  on  their 

bonds    would    probably    have    a    wholesome    effect. 

7.  The  rule  of  acquiescence  in  delay,  as  between  persons 
contracting  in  a  private  capacity,  can  have  no  rele- 
vancy to  the  duty  of  public  offieers  and  those  contracting  for 
the  discharge  of  a  public  duty.  In  such  cases  public  officers 
cannot  waive  the  obligation  and  duty  as  against  the  public. 
Board,  etc.,  v.  Otis  (1875),  62  N.  Y.  88,  96;  Commissioners, 
etc.,  V.  MacRae  (1883),  89  N.  C.  95;  Looney  v.  Hughes 
(1863),  26  N.  Y.  514;  People  v.  Jenkins  (1861),  17  Cal. 
•500;  Bonta  v.  ilercer  County  Court  (1870),  7  Bush  576; 
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Mayor,  etc,  v.  Merritt  (1875),  27  La.  Ann.  568;  Duncan  v. 
State  (1852),  7  La.  Ann.  377;  Supervisors,  etc.,  v.  Knipfer 
(1875),  37  Wis.  496. 

Such  contracts  as  the  one  before  us  are  necessarily  ones 
of  entirety,  and  time  is  material  in  order  to  accomplish  the 

end  for  which  assessments  are  made,  and  to  drag  the 
3.     work  along  until  the  period  for  recleaning  under  the 

law  arrives  would  be  a  gross  injustice  to  those  who 
are  required  to  pay  for  it.  It  is  alleged  that  from  station 
181  to  station  135  the  work  was  seasonably  done,  and  in 
reasonable  compliance  with  the  specifications,  but  we  see 
no  way  of  apportioning  the  expense — ^in  view  of  the  fact  that 
the  assessments  are  made  as  covering  the  whole  cost — so  as 
to  remove  the  case  from  the  category  of  entire  contracts; 
therefore  appellee  must  recover  all  or  none.  It  is  not  shown 
that  relator  was  entitled  to  have  the  work  accepted  in  sec- 
tions, neither  is  it  shown  when  it  was  claimed  that  the  work 
was  actually  completed.  It  would  be  manifestly  unjust  to  re- 
quire appellants  to  pay  for  something  they  have  not  ob- 
tained, and  cannot  obtain  from  the  assessments,  and  equally 
manifest,  in  order  that  relator  sustain  his  contention,  that 

he  show  plainly  a  clear  and  imperative  legal  duty 

8.  for   the   officer   to   accept   the   ditch   and   that   no 
other  remedy  exists,  which  we  think  is  not  shown. 

Town  of  Windfall  City  v.  State,  ex  rel.  (1909),  172  Ind.  302. 
To  hold  otherwise  would  be  to  adjudge  indirectly  the  validity 
of  the  assessments,  and  leave  the  landowners  remediless,  ex- 
cept a  possible  suit  on  the  surveyor's  bond,  and  this  is  based 
upon  the  ground  of  waiver  by  the  surveyor,  which  is  not  to 
be  tolerated. 

Nor  will  mandamus  lie  where  the  relator  is  at  fault, 

9.  or  where  it  will  work  injustice.     Teeple  v.  State,  ex 
rel  (1908),  171  Ind.  268. 

We  see  no  reason  why  relator  may  not  have  a  right  of 
action  upon  the  surveyor's  bond  for  such  damages  as  he 
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may  have  sustained,  if  any,  by  reason  of  the  sur- 
10.  veyor's  neglect  of  a  duty  owing  to  relator,  and  if  so, 
this  action  would  not  lie;  but  in  any  event,  we  do  not 
think  relator  shows  a  clear  right  and  an  imperative  duty 
on  the  part  of  the  oflScer  to  accept  the  work,  and  the  burden 
is  upon  him  to  make  this  appear;  and  it  does  appear  that  he 
is  at  fault,  and  that  his  claim  would  work  injustice  to  the 
landowners,  both  because  of  the  lack  of  the  benefits  for  which 
they  are  called  on  to  pay,  and  in  the  possible  losses  from 
insufficient  drainage. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  sustain  the  demurrer  to  the  petition,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 


Walker  et  al.  v.  The  State  of  Indiana,  ex  rel. 

Stinson,  Auditor  of  Vanderburgh 

County,  et  al. 

[No.  21,495.    Filed  June  9,  1911.1 

1.  Officers. — Bonds, — Breach, — Complaint. — Defective  Paragraphs. 
— Judgment  on  Oood  One. — In  an  action  on  the  official  bond  of  a 
county  treasurer,  defects  in  one  paragraph  of  complaint  are  not 
available  where  the  paragraph  on  which  the  Judgment  rests  con- 
tains no  defect    p.  45. 

2.  Officers. — County  Treasurers, — Receipting  for  Cash  and  Re- 
ceiling  Notes. — The  sureties  on  the  official  bond  of  a  county 
treasurer  are  liable  for  the  amount  of  notes  owed  by  him  to  his 
predecessor  and  accepted  by  him  instead  of  cash  from  such 
preilecessor,  such  predecessor  being  ready  and  willing  to  pay  the 
cash.    pp.  40, 47. 

3.  Officers. — Bonds, — Breach. — Complaint. — A  complaint  on  a 
county  treasurer's  bond,  alleging  that  defendant  served  as  treas- 
urer for  a  certain  time,  that  he  received,  collected,  was  charged 
with,  and  had  in  his  possession  a  certain  sum  belonging  to  his 
county,  and  that  he  violated  his  bond  in  failing  to  account  there- 
for, covers  an  alleged  default  in  receipting  for  money  from  his 
predecessor  when  he  received  nothing  but  notes  executed  and 
owing  by  him  to  such  predecessor,    p.  47. 

4.  Officers. — County  Treasurers. — Advance  Payments. — lAahUiiy. 
— ^A  county  treasurer  is  not  liable  on  his  first  term  bond  for  ad- 
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vance  payments  actually  made  daring  his  first  term  in  antici- 
pation of  orders  to  be  issued,  where  the  orders  were  issued  and 
credit  taken  for  their  payment  during  his  second  term;  and  in 
determining  the  liability  of  the  two  bonds  such  advance  payments 
should  be  credited  on  the  first  bond  and  charged  against  the  last 
p.  50. 

5.  Officers. — Treasurera. — Default. — Application  of  Payments, — 
The  proi>er  application  of  payments  on  two  treasurers'  bonds, 
given  fc>r  different  terms,  is  a  matter  to  be  deter  ml  ne<l  from  the 
evidence;  and  where  there  is  evidence  Justifying  the  trial  court's 
decision.  It  will  not  be  disturbed,    p.  53. 

6u  Officers. — Treasurers, — Default  on  First  Bond. — Payment  dur- 
ing Second  Term, — Liability, — ^A  county  treasurer  who  misap- 
propriates public  money  during  his  first  term  is  liable  ui)on 
his  official  bond  therefor;  and  his  repayment  of  the  funds  so 
misappropriated,  from  the  revenues  received  during  his  second 
term  will  not  relieve  his  first  term  sureties  nor  impose  any 
liability  therefor  upon  his  second  term  sureties,    pp.  53, 55. 

7.  OmcEBS. — County  Treasurers, — Several  Funds, — Liability, — A 
county  treasurer  having  undistributed  money  in  his  custody  col- 
lected for  several  muulcii)alitie8,  is  liable  for  the  full  amount 
thereof  misappropriated,  in  an  action  by  the  county  auditor,  and 
the  money,  held  in  bulk  and  undistributed,  for  the  purposes  of 
such  an  action,  is  considered  as  the  money  of  the  county ;  but 
when  so  recovered  it  must  be  prorated  to  the  municipalities  right- 
fully entitled  thereto,    p.  54. 

8.  Liens. — Officers, — Bonds, — Liens  attach  to  the  real  estate  owned 
by  a  public  officer  at  the  time  of  the  commencement  of  an  action 
upon  his  official  bond  for  the  misappropriation  of  public  funds 
(§630  Burns  190S,  S<K)9  R.  S.  1881).     p.  02. 

9.  Officers. — Bonds, — Payments, — Application  of. — The  first  term 
sureties  on  an  official  bond  have  no  right  to  money  paid  by  the 
second  term  surety  in  excess  of  the  amount  alleged  to  have  been 
realized  by  such  second  term  surety  from  property  received 
from  the  principal  to  apply  on  the  deficit,    p.  02. 

10.  Officers.  —  Bonds, —  Defaults, —  Payment, —  Application  of, — 
Where  a  defaulting  officer  conveyed  his  property  to  be  converted 
into  cash  and  applied  on  his  deficit,  the  full  amount  of  his  second 
term  deficit  being  paid,  the  balance  should  unquestionably  be 
applied  to  the  first  term  deficit    pp.  02,  04. 

11.  Principal  and  SuRErY.—&tt6roi7a/io».— Where  a  second  term 
surety  secures  property  from  his  principal,  a  county  treasurer, 
with  which  to  pay  his  obligation  as  surety  on  such  treasurer's 
bonds,  and  the  proi)erty,  when  converted,  is  more  than  sufficient 
the  county  can  require  an  accounting  for  the  excess  for  applica- 
tion on  the  balance  due;  or  if  the  first  term  sureties  have  been 
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compelled  to  pay  on  bis  deficit,  they  are  subrogated  to  tbe  rights 
of  tbe  county  to  such  excess,    p.  64. 

12.  Officebs. —  Sureties. — Cross-Complaints. —  Equitable  Rights. — 
In  an  action  against  a  county  treasurer  and  the  sureties  on  bis 
two  bonds,  tbe  suretyship  of  tbe  sureties  being  pleaded,  it  is 
not  reversible  error  to  sustain  a  demurrer  to  a  cross-complaint  of 
tbe  first  term  sureties  against  tbe  principal  and  tbe  second  term 
surety,  alleging  that  such  second  term  surety  had  received  and 
converted  such  treasurer's  property  to  the  payment  of  its  obliga- 
tions and  that  such  proi)erty  was  purchased  with  funds  abstracted 
during  such  first  term,  where  it  was  shown  that  tbe  property  in 
question  had  been  converted  into  money  and  the  proceeds  applied 
to  tbe  payment  of  the  deficit,  the  balance  being  returned  to  such 
treasurer,  that  the  amount  in  excess  of  the  second  term  deficit 
was  sufilcient  to  cover  the  amounts  abstracted  during  the  first 
term  and  invested  in  such  property,  and  where  the  commencement 
of  tbe  action  created  a  lien  against  such  treasurer's  real  estate, 
tbe  judgment  requiring  his  property  to  be  first  exhausted,    p.  64- 

13.  Principal  and  Surety. — Liabilities. — Contribution. — Officers. — 
Bonds. — The  first  term  sureties  of  a  public  ofl3cer,  after  payment 
of  the  amount  due,  may  maintain  a  suit  for  contribution  against 
tbe  second  term  surety  who  has  received  an  excessive  share  ol 
tbe  principal's  property  to  apply  on  tbe  deficit  for  the  second 
term.    p.  67. 

14.  Fkaudulent  Conveyances. —  Setting  aside. —  Sureties. —  Pay- 
ment of  Debt. — Ordinarily  a  surety  must  pay  bis  suretyship 
debt  before  be  can  maintain  a  suit  to  set  aside  bis  principal's 
alleged  fraudulent  conveyance,    p.  07. 

15.  Officebs. — Bonds. — Equitable  Rights  of  Sureties. — Determina- 
tion of,  in  Action  on  Bond. — In  an  action  to  recover  upon  an 
ofilcial  bond,  the  equitable  rights  of  tbe  sureties  to  tbe  application 
of  the  principal's  property  may  properly  be  determined,    p.  67. 

From  Gibson  Circuit  Court;  Frank  H.  Hatfield,  Special 
Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  Harry 
Stinson,  as  Auditor  of  Vanderbui^h  county,  against  John  P. 
Walker  and  others.  Prom  a  judgment  for  plaintiff,  defend- 
ants appeal.    Reversed. 

Charles  Martindale  and  George  A.  Cunningham,  for  ap- 
pellants. 

Miller,  Shirley  &  Miller,  Samuel  Doivden,  Oscar  R.  Luh- 
ring,  Charles  W.  Witteyibraker,  Daniel  H.  Ortmeyer  and 
Robinson  d&  Stilwell,  for  appellee. 
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Cox,  J. — ^Relator  brought  this  action  upon  two  successive 
bonds,  given  by  John  P,  Walker  as  treasurer  of  Vanderburgh 
county,  to  secure  the  faithful  performance  of  his  duties  as 
such  treasurer.  The  first  bond,  covering  the  term  from 
January  1,  1904,  to  December  31,  1905,  was  executed  by 
Walker,  as  principal,  and  appellants,  other  than  Constanza 
Lauenstein,  and  the  since  deceased  husband  of  the  latter 
who  took  his  property  by  will,  as  sureties.  The  second-term 
bond,  covering  the  term  from  January  1,  1906,  to  December 
31,  1907,  was  executed  by  Walker,  as  principal,  and  appel- 
lee Federal  Union  Surety  Company,  as  surety. 

Before  the  close  of  his  second  term,  Walker  was  found  to 
be  a  defaulter,  and  at  the  request  of  the  Board  of  Commis- 
sioners of  the  County  of  Vanderburgh  resigned  as  such  treas- 
urer on  January  26,  1907. 

An  examination  of  his  books  as  treasurer  disclosed  that  at 
the  close  of  his  first  term  he  had  failed  to  turn  over  to  him- 
self, as  his  own  successor,  a  part  of  the  public  moneys  that 
had  come  into  his  hands  as  such  treasurer  during  that  term, 
and  that  at  the  time  he  resigned  and  his  successor  was  ap- 
pointed he  had  failed  to  account  to  his  successor  for  a  part 
of  the  public  moneys  that  had  come  into  his  hands  as  such 
treasurer  during  his  second  term. 

This  action  was  brought  by  the  State,  on  the  relation  of 
the  county  auditor,  against  Walker  and  the  sureties  on  the 
two  bonds,  to  recover  the  amount  due  from  Walker  as  such 
treasurer,  and  for  which  he  iiad  failed  to  account. 

The  complaint  was  in  two  paragraphs,  appellants'  demur- 
rers to  which  were  overruled. 

Appellee  Federal  Union  Surety  Company  answered  the 
complaint  by  general  denial  and  plea  of  payment,  and  also 
filed  a  cross-complaint  setting  up  its  suretyship.  Walker 
answered  the  general  denial,  was  defaulted  on  the  trial,  and 
formally  declined  to  join  in  the  appeal,  and  in  using  the 
term  appellants  in  this  opinion  it  is  meant  to  indicate  those 
oharged  with  a  liability  on  his  first-term  bond  other  than 
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himself.  Appellants  answered  the  general  denial  and  pleas 
of  payment  and  partial  payment,  and  also  filed  a  cross-com- 
plaint setting  up  their  suretyship.  On  these  pleadings  the 
issues  were  closed  by  replies  of  general  denial.  The  trial 
court  made  special  findings  of  facts  and  stated  conclusions 
of  law  thereon. 

The  court  found,  in  substance,  that  the  first-term  bond, 
for  the  period  stated  and  with  the  sureties  before  mentioned, 
had  been  executed ;  that  during  that  term  Walker  received, 
'by  virtue  of  his  office,  and  converted  to  his  own  use,  $54,- 
152.49;  that  said  sum  had  not  been  repaid,  nor  any  part 
thereof;  that  the  second-term  bond  for  the  period  stated  and 
with  the  surety  before  mentioned,  had  been  executed;  that 
Walker  resigned  as  such  treasurer  on  January  26,  1907,  and 
a  successor  was  appointed;  that  during  his  second  term 
■  Walker  received,  by  virtue  of  his  office,  and  converted  to  his 
own  use  $11,951.84;  that  the  board  of  commissioners  gave 
Walker  credit  for  $2,310,96,  as  a  credit  on  the  second-term 
shortage,  leaving  $9,640.88,  as  the  amount  that  Walker  re- 
ceived by  virtue  of  his  office  and  converted  to  his  own  use 
during  the  second  term;  that  the  Federal  Union  Surety 
Company  on  February  22,  1907,  tendered  to  the  county, 
$17,749.15,  in  full  settlement  of  any  liability  on  the  second- 
term  bond ;  that  this  amount  was  by  certified  check,  and  tvas 
accepted  by  the  treasurer  of  the  county  on  February  28, 
1907,  in  full  settlement  of  all  liability  on  the  second-term 
bond,  provided  it  should  be  found  that  the  shortage  for  that 
term  did  not  exceed  that  amount ;  that  before  said  payment 
by  the  Federal  Union  Surety  Company  was  made,  Walker 
had  transferred  to  the  vice-president  of  the  surety  com- 
pany certain  property,  under  a  written  agreement  that  the 
company  should  sell  the  property  and  apply  the  proceeds  to 
the  second-term  shortage,  the  balance,  if  any,  to  be  turned 
back  to  Walker;  that  all  of  this  property  was  purchased  by 
Walker  with  money  collected  as  treasurer  during  his  first 
term,  except  $1,000,  which  he  paid  for  certain  trust  corn- 
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pany  stock  with  money  collected  as  treasurer  during  his 
second  term,  and  $1,000,  which  he  paid  on  another  piece  of 
property  with  money  collected  as  treasurer  during  his  sec- 
ond term;  that  a  part  of  this  property  transferred  by 
Walker  to  the  surety  company  was,  subsequent  to  the  pay- 
ment by  the  surety  company  of  the  sum  of  $17,749.15  into 
the  treasury  as  before  stated,  sold,  and  the  surety,  in  reim- 
bursement received  as  the  proceeds  thereof  $17,309.99,  the 
unsold  part  of  the  property  being  returned  to  "Walker. 

As  conclusions  of  law  the  court  stated  that  relator  is  enti- 
tled to  a  judgment  against  appellants  in  the  sum  of  $54,- 
152.49,  which  with  interest  and  penalty  thereon  amounted 
to  $66,912.66,  together  with  costs,  and  that  the  relator  was 
not  entitled  to  any  judgment  against  the  Federal  Union 
Surety  Company. 

It  may  be  said  that  nothing  in  this  appeal  raises  any 
question  as  to  the  right  of  relator  to  recover  on  the  two 
bonds  the  sum  of  the  shortages  found  to  exist  in  the  two 
terms.  The  questions  all  turn  on  the  sums  to  be  recovered 
from  the  sureties  on  each  bond. 

Under  the  assignment  questioning  the  sufficiency  of  the 

complaint,  counsel  for  appellants  are  satisfied  merely  to 

assert  in  their  brief  that  "the  complaint  did  not  allege 

1.  that  the  funds  alleged  to  have  been  received  and  col- 
lected were  received  and  collected  by  virtue  of  his 
office, '*  and  that  ''the  original  complaint  does  not  aver  that 
in  the  first  term  there  was  any  breach  of  the  bond."  No 
elaboration  of  these  points  is  made  by  argument,  and  no 
authority  is  cited.  It  is  sufficient  answer  to  these  vague  ob- 
jections to  say  that  as  the  amended  second  paragraph  of 
complaint  is  open  to  neither  objection  made,  and  as  it 
clearly  and  conclusively  appears  that  the  special  findings  are 
based  on  this  paragraph,  the  overruling  of  the  demurrer  to 
the  original  or  first  paragraph,  even  if  erroneous,  was  harm- 
leas.  Robinson  v.  Dickey  (1896),  143  Ind.  205,  52  Am.  St. 
417;  Marvin  v.  8agar  (1896),  145  Ind.  261;  Conner  v.  An- 
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drews  Land,  etc.,  Co.  (1904),  162  Ind.  338;  Kelley  v.  BeU 
(1909),  172  Ind.  690;  United  States  Cement  Co.  v.  Cooper 
(1909),  172  Ind.  599;  Pittsburgh,  etc.,  B.  Co.  v.  Sudhoff 
(1910),  173  Ind.  314. 

Counsel  for  appellants  assert  that  the  trial  court  erred 
in   fixing^   the   amount   of   recovery   against    the   sureties 

for  the  first  term,  in  that  it  is  larger  in  several  partic- 
2.    ulars  than  the  evidence  warrants.     The  first  of  these 

claims  grows  out  of  the  following  facts:  Walker  on 
taking  ofiice  on  January  1,  1904,  having  theretofore  given 
the  bond  in  suit  on  which  appellants  are  sureties,  was  enti- 
tled to  receive  as  treasurer,  and  his  predecessor  was  bound 
to  pay  over  to  him,  the  sum  of  $184,305.77  in  money,  which 
sum  represented  the  balances  in  the  various  funds  of  which 
the  treasurer  was  custodian.  Settlement  was  made  between 
them  on  that  day,  and  Walker  executed  his  receipt  to  his 
predecessors  for  the  sum  stated.  At  the  time  this  transac- 
tion took  place  Walker  was  individually  indebted  to  his 
predecessor  in  the  sum  of  $10,489.90,  for  which  the  latter 
held  his  notes,  and  these  notes  were  delivered  to  Walker,  but 
were  not  assigned,  and  were  accepted  by  him  as  so  much 
cash,  and  went  to  make  up  the  total  sum  for  which  his  receipt 
was  given.  On  the  day  of  the  settlement,  and  the  transfer 
of  the  ofiice,  Walker's  predecessor  was  ready  and  willing  to 
pay  to  him  the  full  amount  of  these  notes  in  cash,  together 
with  the  balance  of  the  total  sum  of  $184,305.77,  with  which 
he  was  chargeable,  but  Walker  insisted  on  taking  them  as 
cash  in  the  settlement.  Upon  these  facts  counsel  state  their 
contention  to  be  that  the  misapplication  of  funds  was  made 
by  the  predecessor  of  Walker,  and  that  the  defalcation  was 
his  and  not  Walker's;  that  since  Walker  did  not  take  into 
his  possession  money  to  the  amount  of  the  sum  of  his  notes, 
his  failure  to  pay  this  sum  to  his  successor  at  the  end  of  his 
first  term  is  not  a  delinquency  on  his  part  for  which  appel- 
lants, as  sureties  on  his  first-term  bond,  are  liable,  and  that 
to  that  extent  the  reoovery  ac^udge<}  gainst  tbea  h  too 
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large.  This  unqualified  contention  is  not  urged  with  much 
earnestness,  but  it  is  insisted  that  the  complaint  is  drawn  on 

the  theory  alone  that  Walker  did  collect  and  receive 
3.    from  his  predecessor  this  sum,  and  failed  to  pay  over 

a  sum  actually  collected,  while  the  proof  shows  that 
he  did  not  collect  and  receive  the  sum  in  question,  and  that 
to  permit  a  recovery  to  the  extent  of  this  sum  would  be  to 
violate  the  rule  that  a  plaintiff  must  recover,  if  at  all,  on 
the  theory  of  his  complaint.  This  latter  contention  is  based 
on  the  assumption  that  the  breach  of  the  bond  alleged  in  the 
complaint  is  as  narrow  as  counsel  have  stated  as  before  in- 
dicated. It  is  broader  than  that.  It  is  alleged  in  the  com- 
plaint, *'that  said  John  P.  Walker  as  treasurer  of  said 
county  of  Vanderburgh,  in  the  term  beginning  January  1, 
1904,  and  ending  January  1,  1906,  received  and  collected, 
and  was  charged  with  and  had  in  his  possession,  as  such 
treasurer,  the  sum  of  $54,152.49  of  the  moneys,  funds  and 
revenues  of  and  belonging  to  said  county;  •  •  •  and 
that  the  conditions  of  said  bond  have  been  violated  in  this, 
that  said  John  P.  Walker,  as  such  treasurer,  has  in  noway 
paid  over  said  sum  of  money  or  any  part  thereof,"  etc. 

The  bond  in  question  contains  the  obligation  required 
2.    in  official  bonds  by  §9111  -Bums  1908,  §5528  R.  S. 

1881,  and  is  binding  upon  principals  and  sureties  for 
the  faithful  discharge  of  all  the  duties  required  by  law  of 
treasurers.  The  first  of  these  was  the  duty  imposed  upon 
Walker  to  take  charge  of  the  funds  of  the  office  when  ten- 
dered to  him  by  the  outgoing  treasurer.  It  Would  seem  to 
be  clear  that  if,  having  the  opportunity  to  take  from  his 
predecessor  money  to  the  amount  of  the  funds  in  the  treas- 
ury, he  nevertheless  took  part  of  the  sum  in  something  other 
than  money — ^an  obligation  for  the  payment  of  money,  such 
as  his  own  notes — ^he  fell  short  of  faithfully  discharging  his 
duty.  And  it  would  seem  to  be  equally  clear  that  he  was 
properly  chargeable  with  money  on  hands  by  virtue  of  his 
o£B6e  to  the  amount  represented  by  such  notes. 
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It  is  true  that  the  liability  of  sureties  is  not  to  be  extended 
by  implication  beyond  the  terms  of  the  contract,  but  such 
rule  is  not  applicable  in  this  instance.  With  respect  to  the 
funds  of  the  office,  the  treasurer's  duties  are  to  receive,  keep 
and  disburse  them  (§9476  Burns  1908,  §5912  R.  S.  1881) ; 
and  a  breach  of  the  duty  to  receive  said  funds  when  prof- 
fered, as  in  this  case,  by  taking  notes  as  cash,  which  places 
the  treasurer  in  a  position  where  he  is  unable  to  render  an 
account,  is  as  expressly  covered  by  his  bond  as  a  wrongful 
abstraction  or  appropriation  of  the  funds  in  his  care,  which 
likewise  prevents  a  full  and  proper  accounting  at  the  close 
of  his  term.  At  the  time  of  this  transaction  between  Walker 
and  his  predecessor,  Walker  was  treasurer,  the  bond  in  suit, 
on  which  applicants  were  sureties,  had  been  theretofore 
given  and  approved,  and  was  conditioned  for  the  faithful 
performance  and  discharge  of  all  the  duties  of  the  office 
under  the  law.  His  predecessor  was  not  in  default,  for  he 
was  ready  with  money  to  the  amount  of  Walker's  notes  to 
pay  over  in  the  settlement,  and  it  was  Walker's  act  as  treas- 
urer that  made  it  possible  for  a  shortage  to  exist  in  the 
public  funds  of  which  he  was  the  custodian.  There  is  no 
suggestion  of  fraud  on  the  part  of  the  outgoing  treasurer  in 
making  the  settlement. 

The  taking  over  from  his  predecessor  of  the  funds  belong- 
ing to  the  office  of  treasurer  was  as  clearly  one  of  the  duties 
of  Walker,  as  treasurer,  as  keeping  them  safely,  properly  dis- 
bursing them,  and  accounting  for  the  remainder  on  hand  at 
the  end  of  the  term.  Without  the  giving  of  a  bond  he  could 
not  have  assumed  the  office,  could  not  have  become  qualified 
to  hold  it,  nor  could  he  have  received  the  funds  in  the  hands 
of  his  predecessor ;  and  appellants,  by  becoming  his  sureties, 
made  it  possible  for  him  to  discharge  this  duty.  He  there- 
upon became  invested  with  the  right  as  treasurer  to  take 
this  money  into  his  keeping,  and  to  refuse  to  take  other  than 
money.  The  election  to  take  his  own  notes  as  part  of  the 
money  he  was  entitled  to  receive  as  treasurer  was  his  volition 
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as  treasurer,  aud  the  act  was  done  both  under  color  of  the 
office  and  by  virtue  of  it,  and  with  this  power  as  treas- 
urer the  act  of  appellants  in  making  his  bond  had  clothed 
him.  Had  Walker  refused  to  take  his  own  notes  in  the  set- 
tlement, and  had  Euler,  his  predecessor,  been  unable  to  pay 
the  money,  "Walker's  sureties  of  course  would  not  have  been 
chargeable  and  Euler 's  would  have  been.  Had  Euler  paid 
the  amount  of  these  notes  to  Walker  in  cash,  and  had  Walker 
immediately  returned  to  Euler  a  sufl5cient  amount  to  cover 
them,  and  had  then  received  his  notes  from  Euler,  the  sub- 
stance of  the  transaction  would  have  been  the  same  as  that 
which  actually  took  place.  Whatever  fraud  or  moral  turpi- 
tude there  might  have  been  involved  in  either  case  would 
have  been  Walker's,  and  not  that  of  his  predecessor. 

Walker  manifestly  would  be  liable  to  account  for  the 
amount  of  the  shortage  in  the  funds  of  his  first  term  repre- 
sented by  the  amount  of  his  notes.  He  could  not  rely  on 
the  claim  that  the  funds  to  this  extent  were  not  paid  to  him 
by  his  predecessor  and  that  such  predecessor  was  in  fact  the 
defaulter,  and  such  defense  is  one  which  comes  within  the 
provision  of  our  statute  (§9117  Bums  1908,  §5534  R.  S. 
1881),  that  sureties  may  not  set  up  as  a  defense. 

Having  received  his  own  notes  as  cash,  Walker  became 
chargeable,  as  treasurer,  with  that  amount  of  money  re- 
ceived, and  was  obliged  to  account  for  it  at  the  end  of  the 
term.  Failure  so  to  account  was  a  breach  of  his  bond,  for 
which  appellants,  as  the  sureties  thereon,  are  equally  liable 
with  him. 

In  the  case  of  County  of  Montmorence  v.  Wiltse  (1900), 
125  Mich.  47,  83  N.  W.  1010,  a  county  treasurer  received 
from  his  predecessor  as  cash  certain  township  orders  and  due 
biUs  held  against  saloon-keepers,  and  it  was  held  in  an  ac- 
tion on  his  bond  that  both  he  and  his  bondsmen  were  bound 
by  his  action,  and  were  liable  for  any  loss  occurring  by 
reason  of  a  failure  to  realize  on  the  orders  or  due  bills. 
Vol.  176—4 
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For  other  cases  holding  a  treasurer,  as  well  as  the  sure- 
ties on  his  bond,  chargeable  as  for  money  received  where  he 
received  choses  in  action  instead  of  money,  see  Board,  etc,  v. 
Robinson  (1900),  81  Minn.  305,  84  N.  W.  105,  83  Am.  St. 
374;  Bush  V.  Johnson  County  (1896),  48  Neb.  1,  66  N.  W. 
1023,  32  L.  R.  A.  223,  58  Am.  St.  673;  State  v.  Hill  (1896), 
47  Neb.  456,  522,  66  N.  W.  541;  Board,  etc.,  v.  Fennimore 
(1794),  1  N.  J.  L.  281;  Parks  v.  Bryant  (1904),  142  Ala. 
627,  38  South.  180. 

The  second  reason  for  the  claim  that  the  amount  of  re- 
covery awarded  against  appellants  is  too  large,  and  that  the 
decision  is  not  sustained  by  sufficient  evidence,  arises 

4.  *from  the  failure  of  the  court  to  allow  a  claim  of  pay- 
ment to  the  amount  of  487708.27  on  the  shortage  shown 
by  the  books  of  $54,152.49  at  the  end  of  Walker's  first  term. 
It  appears  that  it  was  Walker's  custom  to  make  cash  ad- 
vancements out  of  county  funds  in  his  hands  to  officials, 
clerks,  contractors  for  supplies  and  work,  and  others,  in 
anticipation  of  the  issuing  of  warrants  therefor,  and  to  carry 
memoranda  of  these  advancements  on  yellow  slips  of  paper 
as  cash,  and  to  deduct  the  amount  of  each  individual  ad- 
vancement from  the  warrant  in  favor  of  the  person  to  whom 
the  advancement  was  made  when  such  warrant  was  pre- 
sented. Like  memoranda  of  other  use  of  the  public  funds 
for  other  than  strictly  lawful  purposes  were  also  carried  as 
cash.  At  the  end  of  Walker's  first  term  the  sum  of  $8,708.27 
of  the  public  funds  had  been  used  in  this  manner,  and  upon 
the  claim  that  the  various  items  making  up  this  sum  had  been 
paid  into  the  treasury  after  the  close  of  his  first  term,  and  be- 
fore his  resignation,  and  to  that  extent  swelled  the  receipts  of 
the  second  term,  rests  the  contention  that  part  payment  was 
made  to  this  amount  on  the  shortage  of  the  term,  and  that 
the  recovery  was,  therefore,  too  great  to  this  extent.  This 
sum  was  not  taken  into  account  either  as  a  credit  on  the  first 
term  or  a  charge  against  the  second.  If  payment  as  claimed 
were  clearly  shown  by  the  evidence,  appellants'  contention 
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would  have  to  be  sustained.  The  ^ect  would  be  not  to  de- 
crease the  total  shortage,  but  to  decrease  that  of  the  first 
term,  and  proportionately  to  increase  that  of  the  second.  A 
thorough  search  of  the  record  does  not  disclose  any  evidence 
warranting  the  conclusion  that  this  sum  had  been  paid  in 
full.  It  is  true  that  the  experts,  who  examined  the  books, 
in  their  report  to  the  county  board  gave  credit  for  this  full 
sum,  but  it  is  also  true  that  they  all  testified  that,  so  far  as 
they  knew,  no  payment  of  any  part  of  it  had  ever  been 
made.  But  there  is  evidence,  from  the  testimony  given  by 
Walker,  that  nothing  was  ever  realized  on  these  cash  items, 
except  that  there  was  collected  on  them  and  turned  into  the 
treasury,  between  the  close  of  Walker's  first  term  and  the 
date  of  his  resignation,  the  sum  of  $1,262.35.  This  evidence 
is  not  contradicted  by  any  other*evidence  given  in  the  cause, 
except  to  the  extent  that  the  books  failed  to  show  any  repay- 
ment of  any  of  the  items  making  up  the  sum  of  $8,708.27. 

It  is  conceded  by  all  parties  that,  deducting  the  lawful 
disbursements  of  the  first  term  from  the  receipts  of  that 
term,  including  the  amount  that  Walker  should  have  taken 
over  from  his  predecessor,  he  should  have  had  at  the  end  of 
his  first  term  a  cash  balance  of  $150,034.46,  but  that  his 
actual  cash  balance  at  that  time  was  $95,881.97,  leaving  an 
apparent  shortage  at  the  end  of  his  first  term  of  $54,152.49. 
It  is  likewise  agreed  that,  deducting  the  lawful  disbursements 
of  that  part  of  his  second  term  served  up  to  the  time  of  his 
resignation  on  January  26,  1907,  from  the  receipts  of  the 
same  period,  together  with  what  he  should  have  taken  over 
from  his  first  term,  he  should  have  had  when  he  resigned  a 
cash  balance  of  $89,515.16,  but  that  his  actual  cash  balance 
at  that  time  was  $23,410.83,  leaving  an  apparent  total  short- 
age during  his  entire  occupancy  of  the  office  of  $66,104.33. 
Deducting  from  this  the  apparent  first-term  shortage  of 
$54,152.49,  we  have  an  apparent  shortage  for  that  part  of 
the  second  term  served  of  $11,951.84.  Credits  against  this 
apperoit  seorad-temi  abortage,  which  ccmsisted  in  part  of 
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money  diverted  during  the  second  term  in  the  same  manner, 
and  evidenced  by  memoranda  on  tickets,  as  in  the  case  of  the 
$8,708.27,  before  mentioned,  were  claimed  on  account  of  the 
payment  of  part  of  the  items,  and  were  allowed  in  the  sum 
of  $2,310.96,  which  left  the  second-term  shortage,  as  found 
by  the  court,  to  be  $9,640.88,  and  the  total  actual  shortage 
of  both  terms  to  be  $63,793.37,  which  all  parties  to  the  cause 
concede  to  be  the  correct  amount  of  the  total  shortage.  It 
is  true  that  the  books  of  the  office  show  that  the  total  short- 
age had  not  been  reduced  by  payment,  but  the  books  would 
not  necessarily  show  that  this  sum  of  $1,262.35  had  not  been 
paid  into  the  treasury  during  the  second  term,  and  aug- 
mented the  receipts  from  which  the  disbursements  of  that 
term  being  subtracted  would  fix  the  shortage  of  that  term. 
If  such  payment  were  made  by  cashing  warrants  during  the 
second  term,  against  which  were  cash  tickets  that  were  de- 
ducted from  the  cash  paid  on  the  warrants,  this  would  not 
^  appear  from  the  books.  As  the  uncontradicted  evidence 
'  shows  that  $1,262.35  of  the  items  making  up  the  first-term 
shortage  was  paid  into  the  county  treasury  during  the  see- 
\  ond  term,  this,  of  course,  should  be  credited  on  the  first-term 
shortage,  and  charged  against  the  second  term,  for  in  that 
.  term  it  was  paid  into  the  treasury,  and  became  a  part  of  the 
funds  of  that  term  upon  which  the  shortage  of  that  term 
y  was  determined.  Rogers  v.  State^  ex  rel.  (1885),  99  Ind.  218, 
'  225 ;  Ooodwine  v.  State,  ex  rel  (1881),  81  Ind.  109,  112.  So 
it  must  follow  that  the  actual  shortage  of  the  first  term  would 
be  $52,890.14,  and  that  of  the  second  term  $10,903.23. 
Walker  gave  testimony  repeatedly  that  these  latter  sums 
represent,  respectively,  the  actual  shortage  of  his  first  and 
second  terms,  and  thereby  sustained  his  testimony  that  the 
sum  of  $1,262.35  was  paid  into  the  treasury  during  his  sec- 
ond term.  The  position  of  relator,  that  there  was  a  gross 
shortage  for  both  terms  of  $63,793.37,  is  correct,  and  is  not 
involved  in  this  conclusion,  for  in  either  case  the  gross  short- 
age remains  the  same*    We  hold  that- the  finding,  of  the 
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court,  as  to  the  actual  shortage  of  the  first  term,  is  $1,262.35 
in  excess  of  the  amount  shown  by  the  evidence,  and  that  as 
to  the  actual  shortage  of  the  second  term,  the  finding  is  in- 
adequate in  that  sum,  and  to  that  extent  appellants'  con- 
tention must  be  sustained. 

We  do  not  hold  that  the  trial  court's  conclusion  of  law, 
that  the  relator  was  not  entitled  to  judgment  against  appel- 
lee surety  company,  was  wrong.  Said  company  had  made 
payment  in  the  sum  of  $17,749.15  on  account  of  the  short- 
age of  that  term,  and  this  sum  more  than  covered  the  aug- 
mented shortage,  as  heretofore  stated. 

Again  it  is  urged  that  certain  warrants  drawn  in  Walker's 

favor  during  his  first  term,  for  salary  and  fees  for  collecting 

delinquent  taxes  during  that  term,  but  not  then  paid 

5.  for  want  of  funds,  were  paid  during  the  second  term, 
and  the  amount — $1,949.13 — credited  to  the  disburse- 
ments of  that  term,  and  that  this  was  an  error  against  appel- 
lants, as  the  credit  of  this  sum  should  have  gone  to  reduce 
the  shortage  of  the  first  term.  The  proper  application  of 
this  sum  was  a  matter  to  be  determined  from  the  evidence, 
and  as  there  is  evidence  in  the  record,  which  is  sufficient  so 
far  as  this  appeal  is  concerned,  showing  that  Walker  took 
credit  for  these  warrants  as  cash  in  making  up  the  amount 
of  funds  in  his  hands  at  the  beginning  of  his  second  term,  it 
was  proper  for  the  court  to  credit  to  that  term  these  dis- 
bursements in  paying  such  warrants. 

It  is  next  argued  in  great  detail  and  with  much  earnest- 
ness by  appellants'  learned  counsel  that  the  evidence  shows 
without  contradiction  that  payments  were  made  by 

6.  Walker  during  his  second  term  which  practically  set- 
tled the  shortage  of  the  first  term.    The  process  by 

which  counsel  have  reached  this  conclusion  that  payment  had 
substantially  been  made,  and  that  the  finding  against  appel- 
lants was  therefore  excessive,  is  interesting  and  ingenious, 
but  it  is  unsound  and  unsupported  by  authority.  The  dif- 
£erent  funds  of  which  Walker  was  custodian,  were  not  kept 
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separate  according  to  the  amount  properly  credited  tc  each 
particular  fund  and  municipality^  but  were  commingled  in 
one  deposit  or  amount  representing  the  total  of  all  the  funds, 
and  from  this  total  sum  the  amount  representing  the  first- 
term  defalcation  was  abstracted  at  different  times  during 
that  term.  Without  going  into  minute  detail,  it  may  be 
stated  that,  in  substance,  it  is  the  contention  of  counsel  that 
this  is  not  a  deficit  due  to  the  county,  but  that  it  is  a  propor- 
tional deficit  due  to  each  separate  fund  and  municipality  in 
severalty  in  that  percentage  of  each  fund  that  the  whole 
shortage  bears  to  the  whole  amount  with  which  Walker  was 
at  the  end  of  his  term  chargeable.  It  is  urged  that  the  funds 
belong  to  the  various  municipalities  and  not  to  Vanderburgh 
county,  and,  in  effect,  that  the  shortage  in  each  fund  consti- 
tuted a  separate  embezzlement.  It  is  claimed  that  as  the 
uncontradicted  evidence  furnished  by  the  books  in  the  treas- 
urer's ofSce  shows  that  money  equal  to  substantially  aU  of 
the  ledger  balances  of  the  various  funds  at  the  end  of 
Walker's  first  term  was  paid  by  him  during  his  second  term, 
in  the  due  course  of  official  business  on  warrants  or  orders, 
to  the  various  persons  and  officers  entitled  thereto  this 
worked  a  payment  of  these  balances — ^a  restitution  of  the 
moneys  misappropriated  by  him  during  such  first  term — 
even  if  paid  out  of  the  taxes  or  other  receipts  coming  into 
his  hands  during  the  second  term ;  that  this,  to  the  extent  of 
such  payment,  exonerated  the  sureties  for  the  first  term, 
and  made  those  of  the  second  term  responsible. 

It  is  true,  as  established  by  cases  cited  by  counsel,  that 

each  municipality  whose  funds  the  treasurer  is  charged  vnth 

the  duty  of  collecting  and  paying  over  is  a  separate 

7.  entity,  and  that  the  county  treasurer  is  not  such  an 
agent  of  the  county  as  renders  the  county  liable  undef 
the  doctrine  of  respondeat  superior  to  the  minor  subdivisions 
of  the  State  within  the  county  entitled  to  the  respective  funds 
which  the  treasurer  is  required  by  law  to  distribute  to  them; 
but  it  doai  not  Ml0w  Am*  llw  iMs  to  tbe  QI0IM7  u 
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of  the  county  treasurer  becomes  vested  in  the  several  munici- 
palities whenever  the  treasurer's  books  show  a  balance  in 
their  favor.  It  is,  for  the  purpose  of  such  a  case  as  this,  in 
bulk  and  in  its  entirety,  the  money  of  the  county,  and  as 
such,  a  treasurer  is  liable  therefor  on  his  bond.  The  abstrac- 
tion of  any  part  of  it  is  an  embezzlement  of  the  funds  of  the 
county.  Armstrong  v.  State  (1896),  145  Ind.  609 ;  Eollings- 
worth  V.  State  (1887),  111  Ind.  289.  The  amount  recovered 
on  a  treasurer's  bond  must  needs  be  applied  in  such  a  man- 
ner as  to  put  the  various  funds  in  the  same  relative  condi- 
tion that  they  would  have  been  in  had  no  misappropriation 
occurred. 

The  misapplication  of  the  funds  by  Walker  was  from  the 
general  amount  in  his  hands.    In  diverting  the  money  he 

took  no  account  of  funds.    That  there  was  any  actual 
6.    restitution  from  outside  sources  is  not  claimed.    The 

payment  of  warrants  was  made  in  due  course  of  the 
business  of  the  ofiSce,  inferentially  from  funds  coming  in 
from  time  to  time,  it  appearing  that  collections  were  made 
of  practically  $150,000  during  the  first  quarter  of  the  sec- 
ond term.  It  does  not  appear  that  any  warrants  were  paid, 
except  such  as  were  regularly  and  properly  drawn  on  the 
respective  funds  to  the  persons  entitled  thereto,  and  there- 
fore on  the  basis  of  a  percentage  of  shortage  in  the  funds 
the  same  deficit  in  each  that  existed  at  the  end  of  the  first 
term  must  have  continued,  except  as  augmented  by  further 
misapplication  in  the  second.  Clearly  it  was  never  lessened. 
The  facts  must  lead  to  the  conclusion  that  appellants  claim 
exoneration  through  the  payment  of  regular  orders  by 
Walker  without  any  specific  intent  to  cover  up  one  embez- 
zlement with  another.  We  know  of  no  case  sustaining  their 
contention.  Their  position  is  contrary  to  the  rule  that  the 
sureties  on  successive  ofiicial  bonds  of  such  an  officer  as  a 
county  treasurer  are  liable  for  defaults  only  for  the  term 
covered  by  their  bond,  a  rule  that  rests  on  just  and  equitable 
oonaiderations,  and  is  well  settled.    Lowry  v.  State,  ex  rel. 
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(1878),  64  Ind.  421;  Ohning  v.  City  of  Evansville  (1879), 
66  Ind.  59,  63;  Parker  v.  Medsker  (1881),  80  Ind.  155; 
Goodivine  v.  State,  ex  reL,  supra;  Rogers  v.  State,  ex  rel., 
supra;  City  of  Detroit  v.  Weber  (1874),  29  Mich.  24;  Townr- 
ship  of  Paw  Paw  v.  Eggleston  (1872),  25  Mich.  36;  note  to 
Board,  etc,  v.  Robinson  (1900),  83  Am.  St.  374,  379. 

Practically  all  the  cases  cited  by  counsel  to  sustain  their 
position  recognize  with  approval  the  rule  heretofore  stated. 

The  case  of  Ooodwine  v.  State,  ex  rel.,  supra,  relied  on  by 
appellants  to  sustain  their  position,  does  not  do  so,  but  is 
against  them.  In  that  case  a  township  trustee  was  a  de- 
faulter at  the  end  of  his  first  term  to  the  extent  of  $2,246, 
which  he  had  invested  in  stock  for  his  farm.  During  hia 
second  term  he  sold  this  stock  and  applied  the  proceeds — 
$2,400 — to  the  ij^e  of  his  ofBce  in  reimbursement  of  the  pub- 
lic funds,  but  notwithstanding  this  he  was  still  a  defaulter 
at  the  end  of  his  second  term,  by  reason  of  additional  misap- 
plication of  funds  during  that  term.  In  a  suit  against  the 
second-term  bondsmen,  it  waa  said  in  the  opinion  of  this 
court  that  the  trustee  was  a  defaulter  at  the  end  of  his  first 
term,  because  '*he  did  not  have  in  his  hands  to  turn  over, 
and  did  not  turn  over,  to  his  successor  [himself]  the  amount 
for  which  he  was  then  accountable.  And  had  he  never  made 
good  this  defalcation,  his  prior  bondsmen,  and  not  the  ap- 
pellants, would  have  been  responsible  therefor.  He  did,  how- 
ever, make  it  good,  as  the  facts  show."  The  case  shows  an 
actual  restitution  from  sources  outside  the  public  funds 
coming  in.    The  case  under  consideration  does  not. 

The  opinion  in  the  case  of  Cook  v.  State,  ex  rel,  (1859), 
13  Ind.  154,  relied  on  by  counsel,  approved  an  instruction 
charging  the  jury  that  '*if  Cook  [the  treasurer],  at  the  ex- 
piration of  his  first  term,  was  a  defaulter,  and,  being  his  own 
successor,  used  funds  that  came  to  his  hands  during  his 
second  terra,  to  pay  the  balance  against  him  at  the  end  of  his 
first  terra,  the  securities  in  the  first  bond  are  discharged,  and 
the  sureties  in  the  second  bond  are  liable  for  the  money  thus 
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appropriated."  But  the  approval  of  the  instruction  is  put 
upon  the  ground  that  the  condition  of  the  bond  was  that  the 
treasurer  should  pay  over  according  to  law  all  moneys  com- 
ing into  his  hands  during  that  term,  and  that  the  instruction 
was  pertinent  to  the  case  made  by  the  record.  The  opinion 
does  not  disclose  what  facts  were  involved,  and  no  authority 
is  cited  in  support  of  the  ruling.  Neither  the  language  of 
this  instruction,  nor  an  expression  of  similar  import  in  the 
opinion  in  the  case  of  Rogers  v.  State,  ex  rel.,  supra,  can  be 
approved  as  a  sound  statement  of  the  law  as  applied  to  the 
facts  in  this  case.  Here,  there  was  no  specific  application  of 
the  funds  in  Walker's  possession  during  his  second  term  with 
an  intent  to  make  good  a  deficit  of  his  first  term. 

Had  a  stranger  succeeded  Walker  at  the  expiration  of  his 
first  term,  the  honoring  of  warrants  by  the  successor,  coming 
to  him  in  due  course,  out  of  the  public  money  in  his  hands 
could  not  be  considered  a  vicarious  restitution  for  Walker, 
nor  transfer  the  liability  of  sureties  from  the  term  of  Walker 
to  that  of  his  successor.  Neither  the  principles  involved  in 
this  case,  nor  their  proper  application,  can  be  affected  by 
the  fact  that  Walker  succeeded  himself.  The  terms  are  dis- 
tinct, and  each  bond  covers  some  default  or  breach  of  duty 
occurring  in  the  term  for  which  it  was  given. 

Appellants  answered  the  complaint  by  special  answers  of 
partial  payment,  in  which  it  is  averred  that  Walker,  during 
his  first  term,  invested  the  public  funds  coming  into  his 
hands,  by  authority  of  his  office,  to  the  amount  of  $40,000 
in  real  estate  and  in  personal  property,  taking  the  title 
thereto  in  his  own  name,  a  particular  description  of  all  of 
which  real  estate  and  personal  property  is  to  the  defendants 
unknown.  Certain  of  the  real  estate  and  personal  property 
is  then  specifically  described.  It  is  averred  that  since  Walker 
purchased  said  property  with  the  public  funds  in  his  pos- 
session and  under  his  control  as  treasurer  as  aforesaid,  it 
became  and  was  charged  with  a  trust  in  favor  of  said  Van- 
derburgh county  and  various  distributees  of  the  various 
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sums  BO  diverted  and  invested  by  said  treasurer,  and  in  favor 
of  the  plaintiff  as  their  legal  representative  and  by  subroga- 
tion in  favor  of  the  defendants  as  sureties  on  the  bond  cov- 
ering the  period  during  which  said  public  funds  were  so 
misappropriated  and  misapplied  and  invested  as  aforesaid, 
and  that,  by  reason  of  the  premises,  Vanderburgh  county, 
and  the  plaintiff  as  its  representative,  and  the  defendants  by 
subrogation  are  entitled  to  follow  the  funds,  so  misapplied 
and  misappropriated  and  invested  as  aforesaid,  into  the 
loans  so  made  by  said  Walker  out jof  said  funds  as  aforesaid, 
and  to  have  them  applied  upon  the  shortage,  if  any,  occur- 
ring during  the  period  or  term  covered  by  the  bond  executed 
by  them  as  aforesaid.  It  avers  that  the  Federal  Union 
Surety  Company,  on  or  about  January  18,  1907,  learned 
that  the  shortage  existed  in  the  accounts  of  John  P.  Walker, 
and  that  he  was  a  defaulter  to  a  considerable  amount  in  both 
his  first  and  second  terms;  that  it  entered  into  negotiations 
with  him,  and  by  promising  to  aid  him  in  every  way  possible 
to  escape  punishment  for  embezzlement  of  which  he  v^as 
guilty  as  aforesaid,  and  by  other  means  to  the  defendants 
unknown,  induced  him  to  convey,  on  or  about  January  18, 
1907,  all  the  described  real  estate,  and  to  assign  and 
deliver  said  personal  property,  including  the  unpaid  bal- 
ance due  on  said  loans,  and  also  other  like  real  estate  and 
personal  property  purchased  by  said  John  P.  Walker  with 
public  funds  in  his  hands  as  treasurer  during  his  first  term 
— ^the  exact  description  whereof  is  unknown  to  defendants — 
to  Clarence  Abbott,  then  and  there  an  ofiicer  and  employe  of 
said  Federal  Union  Surety  Company;  that  said  conveyance, 
transfer  and  assignment  to  said  Abbott  in  trust  as  aforesaid 
were  fiiade  without  consideration;  that  at  the  times  said 
property  was  so  purchased  by  said  Walker  and  paid  for  with 
public  funds  in  his  hands  as  treasurer  during  his  first  term, 
and  at  the  time  of  the  conveyance,  sale  and  transfer  thereof 
to  said  Abbott,  and  at  all  times  thereafter,  said  John  P. 
Walker  was  and  is  now  wholly  insolvent  and  unable  to  pay 
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his  debts,  and  had  not  at  said  times  and  has  not  now  suffi- 
cient property  subject  to  execution  to  repay  to  Vanderburgh 
comity  and  to  the  various  owners  thereof  the"  public  funds 
which  he  misappropriated  and  misapplied  in  payment  for 
said  property  and  in  making  said  investments  and  loans.  It 
is  further  averred  that  immediately  after  the  execution  of 
said  conveyance  to  said  Abbott,  and  the  sale  and  transfer  to 
him  of  said  personal  property,  he  took  possession  thereof  in 
trust  for  defendant  Federal  Union  Surety  Company;  that 
said  Federal  Union  Surety  Company  proceeded  at  once, 
either  through  said  Abbott  or  otherwise,  to  collect  the  re- 
mainder on  said  loan,  and  that  said  Federal  Union  Surety 
Company  and  said  Abbott  appropriated  all  said  property, 
both  real  and  personal,  and  converted  it  to  their  own  use 
and  benefit.  It  is  averred  that  out  of  the  proceeds  from  the 
sale  of  said  property  the  Federal  Union  Surety  Company 
paid  into  the  treasury  of  Vanderburgh  county  $17,749.15, 
and  defendants  say  that  thereby  the  alleged  defalcation  of 
Walker  existing  at  and  subsequent  to  the  end  of  his  term  of 
office  for  the  first  term  was,  prior  to  the  commencement  of 
this  action,  to  the  extent  of  said  sum  of  $17,749.15  paid,  dis- 
charged and  accounted  for  to  his  successor  in  office. 

Demurrers  were  overruled  to  these  answers,  and  the  facts 
alleged  in  them  and  the  relief  sought  by  them  were  a  part 
of  the  issues  tried. 

Appellants  also  filed  a  cross-complaint  and  counterclaim 
against  relator,  setting  forth  the  same  facts  as  are  averred 
in  these  answers,  and  asking  that  Abbott  be  made  a  party, 
and  that  the  plaintiff  and  the  Federal  Union  Surety  Com- 
pany be  required  to  answer  as  to  the  property  describtd,  and 
any  and  all  other  property  purchased  by  said  John  P. 
Walker  during  his  first  term  and  conveyed,  sold,  transferred 
and  assigned  to  Clarence  M.  Abbott,  as  aforesaid ;  that  the 
Federal  Union  Surety  Company  be  required  to  answer  as  to 
the  disposition  made  by  it  or  said  Clarence  M.  Abbott,  by 
its  direction,  of  any  or  all  of  the  real  estate  and  personal 
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property  sold  and  conveyed  to  said  Abbott  as  aforesaid ;  that 
a  trust  be  declared  in  favor  of  the  cross-complainants,  as 
well  as  the  plaintiff,  in  and  to  all  of  the  real  estate  and  per- 
sonal property  of  every  kind  purchased  by  said  John  P. 
Walker  and  paid  for  out  of  the  public  funds  coming  into  his 
hands,  in  his  possession  and  under  his  control  as  treasurer 
between  January  1,  1904,  and  January  1,  1906;  that  de- 
fendant Federal  Union  Surety  Company  be  required  to 
answer  concerning,  and  to  account  for  the  proceeds  of,  all 
of  said  property,  real  and  personal,  hereinabove  described, 
and  any  other  property  sold  or  conveyed  by  said  John  P. 
Walker  to  said  Clarence  ^I.  Abbott,  or  any  other  person,  for 
its  benefit  as  aforesaid ;  that  said  Federal  Union  Surety  Com- 
pany be  required  to  account  for,  and  to  pay  into  the  treas- 
ury of  Vanderburprh  county,  the  full  value  of  all  property 
so  purchased  by  said  John  P.  Walker  during  his  first  term 
and  paid  for  with  public  funds,  and  conveyed  to  Clarence  M. 
Abbott  for  the  benefit  of  said  Federal  Union  Surety  Com- 
pany, and  that  the  value  of  said  property  be  declared,  as 
between  these  cross-complainants  and  said  Federal  Union 
Surety  Company,  to  be  a  credit  upon  the  shortage,  if  any, 
occurring  during  the  term  covered  by  the  bond  executed  by 
them;  that  said  Clarence  M.  Abbott  be  made  a  party  de- 
fendant liereto,  and  required  to  answer  concerning  and  ac- 
count for  all  property,  real  and  personal,  received  by  him 
from  said  John  P.  Walker,  and  that  it  be  subject  to  sale  for 
the  satisfaction  of  any  balance  of  the  shortage,  if  any, 
occurring  during  said  first  term  that  may  remain  unpaid 
after  the  application  of  the  credits  to  which  these  cross-com- 
plainants are  entitled ;  that  the  sum  of  money  paid  into  the 
treasury  of  Vanderburgh  county  by  said  Federal  Union 
Surety  Company  be  declared  to  be  a  credit  and  payment 
upon  the  shortage,  if  any,  of  said  John  P.  Walker  during 
his  first  term,  for  judgment  against  defendants  Federal 
Union  Surety  Company  and  Clarence  M.  Abbott  for  $40,000, 
and  for  all  other  proper  relief  in  the  premises.     Demurrers 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  61 

Walker  r.  State,  ex  rel.— 176  I^d  40. 

of  the  relator  and  of  the  Federal  Union  Surety  Company 
were  sustained  to  this  pleading. 

It  is  contended  by  appellants'  connsel  that  the  finding 
and  judgment  against  their  clients  should  have  been  re- 
duced, under  the  evidence  given  on  the  issue  formed  by  said 
answers  of  partial  payment,  in  the  amount  of  the  payment 
found  to  have  been  made  by  appellee  surety  company.  It 
is  finally  contended  that  the  court  erred  in  sustaining  the 
demurrers  to  the  cross-complaint.  With  the  consideration 
and  determination  of  these  questions,  all  questions  presented 
will  have  been  disposed  of. 

It  is  shown  by  the  evidence  that  shortly  before  his  resig- 
nation Walker's  defalcation  became  known,  with  some  uncer- 
tainty as  to  the  total  amount  and  the  proper  division  of  it 
between  the  two  terms;  that  appellee  surety  company  early 
learned  of  the  conditions,  and  through  its  agent  and  vice- 
president,  Abbott,  procured  Walker  to  turn  over  his  prop- 
erty to  him  for  such  surety  company,  to  indemnify  it  for 
any  loss  it  might  sustain  as  surety  for  Walker  in  his  second 
term.  Under  the  agreement  by  which  this  was  done,  enough 
of  this  property  was  to  be  converted  into  cash  to  cover  the 
second-term  shortage,  and  the  balance  was  to  be  turned  back 
to  Walker,  or  to  some  one  designated  by  him,  and  the  com- 
pany was  to  surrender,  and  did  surrender,  to  Walker  two 
contracts  of  his  agreeing  to  indemnify  it  from  loss  in  becom- 
ing his  surety  on  his  second-term  bond.  This  was  a  part  of 
the  plan  then  under  consideration  by  Walker  and  his  friends 
to  raise  money  on  his  property  and  otherwise  to  make  good 
his  total  defalcation.  It  was  his  desire  to  devote  all  of  his 
property  to  the  payment  of  his  entire  shortage,  so  far  as  it 
would  go.  As  shown  by  the  evidence  and  stated  in  the 
court's  findings,  all  of  this  property  so  turned  over  to  appel- 
lee surety  company  was  purchased  with  funds  of  the  county 
in  Walker's  custody  during  his  first  term,  except  in  two 
instances  in  which  money  taken  during  the  second  term  in 
sums  of  $1,000  each  was  so  used.    After  securing  itself  in 
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this  maimer,  appellee  surety  company,  before  this  action  was 
brought,  paid  into  the  treasury  of  Vanderburgh  county,  for 
itself  and  Walker,  out  of  its  own  funds,  the  sum  of  $17,- 
749.15,  all  the  parties  then  believing  that  this  was  the 
amount  of  his  second-term  shortage,  and  that  the  first-term 
shortage  was  correspondingly  less.  This  sum  the  county 
accepted,  on  the  condition  ths^  the  second-term  liability 
should  not  be  found  to  be  greater  than  this,  otherwise  that 
it  should  be  payment  pro  tanto,  and  it  still  retains  the 
amount.  After  this  payment,  and  before  the  trial,  the 
surety  company  turned  certain  of  the  real  estate  and  per- 
sonal property  procured  from  Walker  into  cash,  reimbursed 
itself  to  the  amount  of  $17,309.99,  and  returned  the  remain- 
der to  Walker.  It  appears  from  the  evidence  that  this  re- 
maining property  was  being  held  by  Walker  at  the  time  of 
the  trial,  to  be  applied  toward  the  payment  of  any  judgment 
that  might  be  rendered,  and  indeed,  so  far  as  the  real 

8.  estate  was  concerned,  such  judgment  would  become  a 
lien  on  it  as  of  the  date  of  the  beginning  of  the  cause 

of  action.    §636  Burns  1908,  §609  R.  S.  1881. 

That  appellants  can  have  no  claim  on  the  excess  of  $17,- 

749.15,  the  sum  paid  in  on  the  first-term  shortage,  over 

$17,309.99,  the.  sum  realized  by  appellee  surety  com- 

9.  pany  on  that  part  of  Walker's  property  converted 
into  cash  by  it,  amounting  to  $439.16,  is  clear,  for  in 

any  view  of  the  matter,  this  at  least  was  the  money  of  the 

surety  company.    We  think  it  equally  clear  that  as  to  the 

excess  of  the  sum  of  $17,309.99  over  the  actual  amount 

10.  of  the  second-term  shortage,  as  hereinbefore  stated  in 
this  opinion,  the  sum  of  $10,903.23,  which  excess 

amounts  to  $6,406.76,  appellee  Federal  Union  Surety  Com- 
pany can  make  no  just  claim,  and  Walker  is  making  none, 
as  against  relator  or  appellants.  While  the  total  sum  paid 
in  by  that  company  was  in  reality,  at  the  time  the  payment 
was  made,  its  own  money,  yet  it  was  then  amply  secured 
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against  the  payment^  by  the  fact  that  it  held  property 
belonging  to  Walker  of  a  far  greater  value  than  the  sum 
paid  The  payment  was  made  by  the  surety  company  and 
Walker.  Said  company  was  shortly  afterwards  reimbursed 
out  of  Walker's  property  to  the  extent  of  $17,309.99.  The 
claim  of  counsel  for  the  surety  company,  that  it  was  a  bona 
fide  purchaser  for  a  valuable  consideration  of  the  property  of 
Walker  that  it  sold,  in  that  it  agreed  to  and  did  pay  his 
second-term  shortage  and  released  him  from  liability  on  his 
indemnifying  contracts  with  it,  and  that  therefore  it  has  a 
right  to  retain  the  proceeds  of  the  property  sold  by  it,  if 
tenable  so  far  as  the  sum  paid  on  its  liability  is  concerned,  is 
unconscionable  as  applied  to  the  excess,  and  against  the  letter 
and  spirit  of  its  contract  with  Walker,  without  giving  con- 
sideration to  the  equities  of  appellants.  If  it  gave  value  for 
that  part  of  Walker's  property  necessary  to  satisfy  its  re- 
sponsibility for  him  on  his  second-term  bond,  by  the  very 
terms  of  its  agreement  with  him,  by  which  it  measures  its 
rights,  it  was  bound  to  turn  back  to  him  all  not  necessary 
for  that  purpose.  This  sum  was  paid  as  a  restitution  by 
Walker  on  a  defalcation,  believed  to  be  that  of  the  second 
term.  He  desired  to  devote  all  of  his  property  to  the  reduc- 
tion of  his  entire  shortage.  The  fact  that  for  its  own  exon- 
eration appellee  surety  company  was  vigilant,  and  hurried 
Walker  to  a  payment,  out  of  his  own  property,  of  a  sum 
greater  than  was  necessary  for  its  exoneration,  cannot  de- 
prive him  and  appellants  as  his  first-term  sureties  of  the 
benefit  of  that  part  of  the  sum  paid  over  the  amount  of  the 
second-term  liability,  on  which  it  had  no  claim  whatever. 
In  legal  contemplation,  when  the  surety  company  was  reim- 
bursed we  think  the  payment  of  the  excess  over  the  second- 
term  liability  became  the  payment  of  Walker  to  that  extent, 
and  that  the  excess  in  the  sum  stated  should  have  been  cred- 
ited to  the  amount  found  to  be  due  at  the  end  of  the  first 
term.    The  county  had  retained  the  amount  and  applied  it 
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to  a  reduction  of  the  total  defalcation.    We  think  there 
could  be  no  possible  doubt  that  had  the  actual  liabil- 

11.  ity  of  appellee  surety  company  been  known  when  the 
•     payment  was  made  by  it,  and  it  had  paid  in  that  sum 

and  no  more,  retaining  for  itself  the  excess,  the  county  could 
have  compelled  it  to  account  for  that  excess.  It  would  just 
as  certainly  be  true  that  upon  payment  by  appellants  of  their 
liability  as  first-term  sureties  they  would  be  subrogated  to 
the  rights  of  the  county  to  such  excess.  Then  it  must  follow 
that  this  sum  having  been  paid  in,  the  application  of 

10.  it  should  be  ordered  without  indirection,  for  equity 
regards  that  as  done  which  ought  to  have  been  done. 
With  this  view  of  the  matter,  if  the  amount  of  the  second- 
term  shortage  was,  as  found  by  the  court,  $9,640.88,  this 
would  make  an  excess  of  $7,669.11,  or  the  additional  sum  of 
$1,262.35,  to  be  applied  to  the  reduction  of  the  first-term 
shortage  of  $54,152.49,  as  found  by  the  court,  which  would 
bring  the  same  result  in  reducing  the  amount  for  which 
judgment  should  have  been  given  against  appellants  under 
the  issue  made  by  these  answers  of  partial  payment. 

We  are  finally  to  consider  whether  the  record  aflSrma- 

tively  shows  that  appellants  were  harmed  by  the  action  of 

the  trial  court  in  sustaining  the  demurrers  of  appel- 

12.  lees  to  the  cross-complaint.    It  is  stated  by  counsel 
for  appellants,  **that  the  object  of  the  cross-complaint 

was  to  prevent  a  loss  and  injury  accruing  to  appellants  as 
sureties  on  the  bond  of  Walker  during  his  first  term,  which 
loss  would  be  irreparable,  unless  the  property  into  which 
Walker  had  converted  the  public  funds  in  his  first  term  was 
applied  to  the  exoneration  of  appellants  as  his  sureties.*'  It 
seems  that  by  the  pleading  they  are  merely  attempting  to 
bring  property  purchased  by  Walker  with  funds  that  he 
abstracted  during  his  first  term,  and  which  the  county  would 
have  a  right  to  follow,  within  reach  of  a  judgment  against 
hira  and  appellants  as  his  sureties  for  that  term,  to  the  end 
that  the  judgment  that  established  the  suretyship  of  appel- 
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Iant&  and  directed  that  Walker's  property  be  first  ez- 
hausted,  might  be  effective  for  their  exoneration.  All  of  the 
affirmative  relief  asked  is  against  the  siiretj  company;  none 
is  asked  against  relator,  and  counsel  do  not  point  out  wherein 
in  any  way  the  sustaining  of  the  relator's  demurrer  to  the 
cpoes-complaint  was  harmful  to  their  clients,  and  we  see 
none.  It  is  conceded  by  counsel  that  the  relator  was  entitled 
to  his  judgment  against  their  clients,  but  contend  that  he 
eould  not  proceed  with  execution  upon  it  until  the  rights  as 
between  the  principal  and  surety  were  determined  according 
to  equity,  and  until  provision  was  made  by  which  the  prop- 
erty of  the  principal  would  be  first  exhausted  before  going 
upon  the  property  of  the  surety.  That  is,  it  is  conceded 
that  the  relator  might  proceed  to  trial  and  judgment  upon 
his  complaint  against  the  principal  and  sureties  on  the  bonds 
fixing  the  amounts  to  be  recovered.  Relator's  right  to  a  judg- 
ment was  not  dependent  upon  the  result  of  a  trial  of  the  is- 
sues between  the  sureties  and  their  principal.  The  county  was 
not  required  to  follow  the  misapplied  funds  into  the  prop- 
erty in  which  it  was  invested,  whatever  its  right  to  do  so,  but 
eould  rely  on  the  bonds.  The  effect  of  the  facts  pleaded  in 
the  cross-complaint,  so  far  as  the  relator  was  concerned, 
would  be  merely  upon  the  application  of  the  money  paid  in. 
This  relief  was  open  to  appellants  under  the  answers  that 
have  been  considered.  No  error  was  committed  against  ap- 
pellants in  sustaining  relator's  demurrer  to  the  cross- 
complaint. 

In  considering  whether  appellants  were  harmed  by  the 
sostaining  of  the  demurrer  of  appellee  surety  company  to 
their  cross-complaint,  we  are  to  keep  in  mind  their  own  inter- 
pretation of  their  pleading  and  designation  of  its  object. 
That,  in  effect,  it  was  to  prevent  from  becoming  lost 
to  them  that  part  of  it  which  they  would  be  entitled 
to  follow  by  the  equitable  principles  of  subrogation  to 
the  rights  of  the  county,  after  the  county  had  its  judg- 
VoL.  176—5 
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ment  against  appellants  and  to  keep  it  within  reach  of  their 
rights.  Before  filing  this  cross-complaint,  or  sustaining  the 
demurrer  to  it,  that  part  of  the  property  of  Walker  trans- 
ferred and  conveyed  to  the  surety  company  not  converted 
into  money  by  it  and  paid  to  the  county,  had  been,  by  it,  re- 
turned to  Walker,  and  was  held  by  him  to  be  subject  to  the 
payment  of  any  judgment  rendered  against  him  and  appel- 
lants. In  his  testimony  given  in  the  trial,  Walker  expressed 
his  entire  willingness,  in  answers  given  to  questions  pro- 
pounded by  appellants'  counsel,  to  convey  and  transfer  this 
property  as  the  court  might  direct  for  this  purpose.  So  far 
as  the  real  estate  was  concerned,  the  statute  (§636  Bums 
1908,  §609  R.  S.  1881)  had  fastened  a  lien  on  it  to  the  extent 
of  the  liability  of  the  first-term  bond.  It  was  out  of  the 
control  of  the  surety  company.  The  judgment  of  the  lower 
court  established  the  suretyship  of  appellants,  and  provided 
that  the  property  of  Walker  should  be  exhausted  before  re- 
sorting to  that  of  appellants.  As  to  this  property,  no  relief 
could  be  given  to  appellants  against  the  surety  company. 
We  have  seen  that  appellants  are  entitled  to  the  application 
on  the  liability  of  the  first  term  of  the  excess  of  $7,669.11 
left  of  the  proceeds  of  that  part  of  Walker's  property  sold 
by  the  surety  company.  The  cross-complaint  could  reach 
only  the  proceeds  of  Walker's  real  estate  to  the  extent  of 
$9,640.88.  Of  this  sum,  at  least  $2,000  was  the  proceeds  of 
property  purchased  by  Walker  with  money  taken  during  his 
second  term,  and  the  surety  company,  as  the  surety  on  the 
bond  of  that  term,  should  be  relieved  by  this  amount,  rather 
than  appellants,  who  can  have  no  claim  on  it  by  subrogation 
or  otherwise.  Appellants'  cross-complaint  then,  if  it  had 
been  sufficient  in  all  of  its  essential  allegations  against  said 
surety  company  to  set  aside  the  conveyance  or  recover  the 
proceeds  of  Walker's  property  for  their  own  exoneration, 
would  have  been  good  for  relief  at  most  to  the  sum  of 
$7,640.88.    The  surety  company  is  solvent  and  responsible. 
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and  appellants,  if  they  have  a  cause  of  action  against 

13.  it  for  this  sum  may  bring  it  and  determine  it  with  as 
much  assurance  after  they  have  paid  as  they  might 

have  done  in  this  action.    The  facts  do  not  justify  a  fear  of 

irreparable  or  irretrievable  loss  that  would  invoke  a  remedy 

in  the  nature  of  a  bill  quia  timet  as  the  only  sure  relief  to 

appellants.    We  cannot  see  that  the  doctrine  stated 

14.  in  the  case  of  Barnes  v.  Sammons  (1891),  128  Ind. 
596,  600,  that  a  surety  who  has  not  paid  the  debt  can- 
not bring  suit  to  set  aside  a  fraudulent  conveyance  of  real 
estate  made  by  the  principal  debtor,  and  have  the  land  de- 
clared subject  to  the  payment  of  the  debt,  is  not  applicable 
to  this  case  as  the  record  presents  it. 

We  do  not  mean  to  hold  that  had  an  issue  been  formed  in 

this  case  on  a  proper  and  suflScient  cross-complaint  to  try 

the  equitable  rights  of  appellants  on  one  side  and 

15.  appellee  surety  company  on  the -other  to  that  part  of 
the  money  received  by  the  latter  from  property  of 

Walker  paid  for  out  of  the  funds  of  his  first  term,  and  the 
matter  correctly  determined,  such  determination  would  have 
been  unauthorized  and  premature.  It  would  have  been  in 
harmony  with  the  spirit  of  our  practice  to  have  the  rights 
of  all  the  parties  in  the  matter  in  controversy  settled  in  one 
action. 

But  the  question  before  us  is  whether  appellants  were 
harmed  to  a  degree  justifying  a  reversal  of  this  cause,  and 
also  compelling  an  expensive  retrial  of  the  whole  case  to  the 
delay  and  detriment  of  public  and  private  interests,  when 
appellants,  upon  discharging  their  contract  obligations  still 
have  as  ample  a  remedy  before  them  as  they  had  when  they 
presented  their  cross-complaint  for  the  consideration  of  the 
court  in  this  action. 

It  being  manifest  that  the  record  presents  a  case  that  does 
not  justify  a  retrial,  the  judgment  is  reversed,  with  instruc- 
tions to  the  lower  court  to  restate  its  conclusions  of  law,  to 
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the  eflFect  that  the  sum  due  from  said  Walker  and  the  lia- 
bility of  appellants  on  his  bond  at  the   end  of  his  first 

term,  December  31,  1905,  is $54,152.49 

Interest  thereon  from  January  1,  1906,  to 
February  28,  1907 3,790.67 

Making  a  total  to  time  of  partial  payment, 
February  28,  1907 $57,943.16 

Prom  which  sum  there  should  be  deducted 
partial  payment,  as  before  indicated 7,669.11 

Leaving $50,274.05 

Interest  thereon  from  March  1,  1907,  to 
November  23,  1908,  the  date  of  the  judg- 
ment        4,960.37 

Making  a  total  of  principal  and  interest $55,234.42 

Together  with  ten  per  cent  damages  thereon    5,523.44 

Making  the  total  amount  of  the  judgment 
which  should  be  rendered  against  Walker 
and  appellants  as  of  the  date  of  November 
23,  1908 $60,757.86 

The  lower  court  is  ordered  and  directed  to  enter  judgment 
for  said  sum  in  favor  of  relator  and  against  John  P.  Walker 
and  appellants  as  of  that  date  for  said  sum,  to  draw  interest 
at  the  rate  of  six  per  cent  from  said  date  until  paid,  together 
with  costs,  all  to  be  levied  and  collected  without  relief  from 
valuation  and  appraisement  laws,  and  that  the  property  of 
Walker  be  first  exhausted  before  resorting  to  that  of  appel- 
lants. 

The  costs  of  this  appeal  are  ordered  taxed  and  adjudged 
against  appellee  Federal  Union  Surety  Company. 
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Macbeth  Evans  Glass  Company  v.  Van  Blarican. 

[No.  21,879.    Filed  June  9,  1911.] 

1.  Work  and  Labor. —  Contracts. —  Breach, —  Justification. —  Evi- 
dence that  an  employe  of  a  glass  company  quit  work  because  of 
tbe  bad  material  furnished  to  him,  rendering  It  impossible  to 
make  a  living,  supports  a  decision  Justifying  a  breach  of  such 
employe's  contract  to  work  for  such  company  for  five  years,    p.  70. 

2.  Appeal. — Briefs. — Waiver. — Points  not  discussed  are  waived, 
p.  70. 

Prom  Grant  Circuit  Court;  H.  J.  Paulus,  Judge. 

Action  by  Melvin  Van  Blarican  against  the  Macbeth  Evans 
Glass  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

B.  H,  Campbell,  E.  R.  Call,  Joseph  F.  Cowem  and  Fred- 
erick E.  Matson,  for  appellant. 
Stephen  McSwiggan,  for  appellee. 

Morris^  J. — ^Appellant,  a  corporation  engaged  in  manufac- 
turing glassware,  employed  appellee  as  a  laborer  in  its  fac- 
toiy.  This  action  was  for  wages  alleged  to  be  due  to  appellee 
from  appellant,  and  for  attorneys'  fees,  under  §§7996,  7999 
Burns  1908,  Acts  1887  p.  13,  §§1,  4.  It  was  commenced  be- 
fore a  justice  of  the  peace,  and  appealed  to  the  circuit  court. 
Defendant  filed  no  answer.  There  was  a  trial  by  the  court, 
and  a  finding  and  judgment  for  plaintiff  for  $26.75,  and 
the  further  sum  of  $25  for  attorneys'  fees.  It  was  admitted 
by  the  parties  at  the  trial  that  appellee  had  earned  $26.75 
while  in  appellant's  employ,  which  had  not  been  paid  to  him. 
Appellant  offered  in  evidence  a  written  contract  signed  by 
appellee  which  provided  that  the  company  should  retain 
in  its  hands  five  per  cent  of  the  wages  earned,  as  a  guarantee 
for  the  faithful  performance  of  the  terms  of  the  contract, 
and  for  any  breach  of  which  the  money  so  retained  should  be 
paid  to  the  company  as  liquidated  damages  for  the  breach. 


Digitized  by  LjOOQIC 


70  SITREME  COURT  OF  INDIANA, 

E«-i>ii?r  r.  State,  ex  fvL — 176  Ind.  7U. 

The  cvjntract  l»:'.ind  the  company  to  employ  plaintiff  for  a 
j)eriod  of  fire  years  fr>:n  Janaary  11,  1906. 

Appellant  dinteii'is  tLat  the  evidence  shows  that  appellee 
voluntarily  quit  the  service,  without  cause,  and  thereby  for- 
feited any  right  to  recover  the  five  per  cent  of  the  wages 
retained.  The  amount  retained  was  a  little  more  than  five 
per  cent  of  the  amount  earned- 

Appellee  was  the  only  witness  who  testified  about  the  ter- 
mination of  the  service.  He  said  he  quit  work  in  ^larch, 
1907,  because  he  could  no  longer  make  a  living  work- 

1.  ing  on  the  scale  of  wages  provided  in  the  contract, 
by  reason  of  the  bad  glass — ^**stiff  glass*' — ^furnished 

him  by  the  company  on  which  to  wort  This  evidence  was 
not  disputed.  It  sustains  the  finding  of  the  circuit  court, 
that  appellee  was  justified  in  quitting  the  employment. 

Appellant  contends  that  the  court  was  not  justified  in 
making  any  allowance  fdr  appellee's  attorneys'  fees,  because 
the  statute  before  mentioned  violates  article  1,  §23,  of  the 
Constitution  of  Indiana.  The  contrary  was  held  by  this 
court  in  Macbeth  Evans  Olass  Co.  v.  Amama  (1911),  ante,  1. 

One  of  the  errors  assigned  on  this  appeal  is  that  the  com- 
plaint is  insufficient  in  its  allegations  of  fact.    This 

2.  alleged  error  is  waived  by  failure  to  discuss  it  in  ap- 
pellant's brief.     There  is  no  error  in  the  record. 

Judgment  affirmed. 


Bender^  Administrator,  v.  The  State  of  Indiana, 

EX  REL.  HaRNISH. 

[No.  21,914.    Filed  June  9,  1911.] 

.\PPEAL.  —  Parties.  —  Capacities,  —  Assignments  of  Errors,  —  The 
designation  in  the  assignment  of  errors,  of  parties  to  an  appeal. 
In  form:  *'Joliu  H.  Bender,  administrator,  appellant  v.  The 
State  of  Indiana,  on  the  relation  of  Clara  Hamish,  appellee,"  is 
Insufficient  to  present  any  question  as  to  a  judgment  taken 
against  such  appellant  in  his  representative  capacity. 
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From  Wells  Circuit  Court ;  Charles  E,  Sturgis,  Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  Clara 
Harnish,  against  John  IT.  Bender,  as  administrator  of  the 
estate  of  Charles  W.  Bender,  deceased.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Transferred  from  Appel- 
late Court  under  §1405  Burns  1908,  Acts  1901  p.  590.  Ap- 
peal dismissed. 

Eichhom  <&  Vaughn,  for  appellant. 

A.  W.  Hamilton  and  Sharpe  cfe  Sturgis,  for  appellee. 

Monks,  J. — ^Appellant  appealed  from  a  judgment  ren- 
dered in  favor  of  appellee  against  John  H.  Bender,  as  ad- 
ministrator of  the  estate  of  Charles  W.  Bender,  deceased. 
The  parties  are  designated  in  the  assignment  of  errors  as 
follows:  "John  H.  Bender,  administrator,  appellant,  v. 
The  State  of  Indiana,  on  the  relation  of  Clara  Hamish,  ap- 
pellee." • 

The  rules  of  this  court  require  that  the  assignment  of  er- 
rors shall  contain  the  full  names  of  all  the  parties,  and  un- 
less this  rule  is  complie<^with  the  appeal  will  be  dismissed. 
Ewbank's  Manual  §§13,  120,  126;  Whisler  v.  Whisler 
(1904),  162  Ind.  136,  and  cases  cited. 

In  the  case  last  cited,  one  of  the  defendants  named  in  the 
complaint  was  Cornelius  Lumaree,  executor  of  the  estate  of 
John  Whisler,  deceased,  with  the  will  annexed.  Another  was 
Lewis  Signs,  who  was  sued  as  trustee  under  the  will  of 
John  Whisler,  deceased,  for  some  five  beneficiaries.  Neither 
of  said  parties  was  so  described  in  the  assignment  of  errors, 
but  their  names  appear  therein  as  "Cornelius  Lumaree,  ex- 
ecutor, Lewis  Signs,  trustee."  This  court  said  on  page  139 : 
"These  two  defendants  were  sued  in  their  representative 
capacity,  and  not  as  individuals.  •  *  *  Where  persons 
sue  or  are  sued  in  a  representative  or  official  capacity  the 
rule  that  the  full  names  of  the  parties  shall  be  set  out  in  the 
assignment  of  errors  requires  that  they  shall  be  properly 
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described  ia  that  pleading  as  such  representatives  or  fiduci- 
aries. Otherwise  the  court  to  which  the  appeal  is  taken 
acquires  no  jurisdiction  over  them.  The  appellee  'Cornelius 
Lumaree,  executor  of  the  estate  of  John  Whisler,  deceased, 
with  the  will  annexed,'  could  not  have  been  sued  and 
charged  in  his  representative  character  by  the  description 
'Cornelius  Lumaree,  executor,'  without  the  addition  of  a 
further  averment  or  designation  showing  his  relation  to  the 
will  or  estate  of  some  person.  The  same  thing  is  true  of  the 
appellee  Lewis  Signs,  who  is  described  in  the  assignment  of 
errors  simply  as  'trustee;'  but  how  created,  or  for  whom, 
does  not  appear.  Neither  of  these  persons  in  his  representa- 
tive capacity  is  before  the  court.  As  two  of  the  parties 
named  in  the  complaint,  and  in  whose  favor  judgment  was 
rendered  against  the  appellant,  are  not  properly  designated 
in  the  assignment  of  errors,  either  in  its  title  or  body,  we 
are  compelled  to  hold  that  the  assignment  does  not  comply 
with  rule  six,  and  therefore  that  the  appeal  must  be  dis- 
missed." 

In  this  case  appellant  was  a  party  to  the  judgment  in  liis 
representative  capacity,  and  not  as  an  individual.  He  is  not 
before  this  court  in  his  representative  capacity.  Upon  the 
authority  of  the  case  of  Whisler  v.  Whisler,  supra,  we  hold 
that  as  he  is  not  properly  described  as  such  representative 
in  the  assignment  of  errors,  the  appeal  must  be  dismissed. 
Appeal  dismissed. 


Ex  PARTE  France,  Clerk  op  the  Supreme  Court. 

[No.  21,832.    Filed  June  21,  1011.] 

1.  Courts.  —  Appellate.  —  Jurisdiction,  —  Contracts.  —  Statutes. 
—Validity.—Section  one  of  the  Acts  of  1911  (Acts  1911,  p.  201) 
giving  to  the  Appellate  Court  final  Jurisdiction  In  cases  of  all 
money  Judgments  for  damages,  or  for  ordinary  breach  of  eon- 
tract,  gives  such  court  power  to  construe  statutes  and  to  inter- 
pret contracts  involved  In  such  eases,    p.  77. 

2.  Constitutional  Law. — Appellate  Court  Act. — Duties  of  Clerk. 
—The  constitutional  validity  of  the  act  of  1911   (Acts  1911,  p. 
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•  201 )  fixiug  the  jurisdiction  of  tlie  Supreme  and  Api)ellate  Courts 
and  directing  the  Clerk  of  the  Supreme  Court  to  distribute  the 
appealed  cases  in  accordance  with  the  provisions  of  such  act, 
may  be  determined  on  a  petition  by  such  cleric  to  the  Supreme 
Court  to  be  advised  as  to  his  duty  in  the  premises,    p.  78. 

3.  Constitutional  Law. — Supreme  Courts, — Power  to  Establish, — 
The  legislature  has  no  power  to  establish  an  additional  Supreme 
Court    p.  80. 

4.  Appeal. — Right  of, — The  right  of  appeal  concerns  all  the  people 
of  the  State,  and  Is  not  of  concern  to  litigants  alone.  Morris,  J., 
dissents,    p.  80. 

n.  Courts. — *'8upr€me.^ — Meaning  of. — A  **Supreme"  court  imports 
the  highest  court — that  one  invested  with  controlling  jurisdiction, 
p.  81. 

0.  Courts. — Supreme, — Prerogatives, — The  Supreme  Court  will 
maintain  its  own  prerogatives,    p.  81. 

7.  Courts. —  Supreme, —  Jurisdiction. —  Constitutional  Law, —  The 
constitutional  functions  and  jpowers  of  the  Supreme  Court  cannot 
be  restricted  nor  diminishe<l  by  the  legislature,    p.  83. 

8-  CoLTtrs. — Appellate. — Supreme, — Statutes. — ^The  Appellate  Court 
was  created  in  1891  (Acts  1891,  p.  39)  for  a  temporary  purpose, 
and  in  1901  (Acts  1901  p.  5G5)  it  was  made  permanent,  the  num- 
ber of  judges  was  increased,  and  its  final  jurisdiction  curtailed 

•  by  giving  to  unsuccessful  litigants  the  right  to  petition  for  a 
transfer  of  their  cases  to  the  Supreme  Court,    p.  84. 

9.  Constitutional  Law. — Supreme  and  Appellate  Courts, — Juris- 
diction.— Statute.— The  act  of  1911  (Acts  1911,  p.  201)  defining 
the  jurisdiction  of  the  Supreme  Court  and  making  the  decisions 
of  the  Appellate  Court  final  in  certain  classes  of  cases,  including 
ordinary  money  judgments  on  contracts  and  for  personal  injuries, 
encroaches  upon  the  domains  of  the  Supreme  Court  and  is,  there- 
fore, to  that  extent,  unconstitutional.  Morris  and  Cox,  JJ.,  dis- 
sent   p.  90. 

10.  Courts.  —  Supreme,  —  Appellate,  —  Supremacy,  —  Statutes, 
—The  act  of  1911  (Acts  1911,  p.  201)  defining  the  cases  appeal- 
able to  the  Supreme  Court,  and  providing  that  all  others  shall  be 
taken  to  the  Appellate  Court,  whose  decisions  shall  be  final,  does 
not  give  due  regard  for  the  supremacy  of  the  Supreme  Court, 
though  S1429  Bums  1908,  Acts  1893,  p.  29,  §3,  provides  that  'the 
Appellate  Court  shall  be  governed  in  all  things  by  the  law  as 
declared  by  the  Supreme  Court  of  this  State.**  Myers,  J.,  concurs. 
Morris  and  Cox,  J  J.,  dissent,    p.  95. 

11.  Courts. — Supreme.— Judges. — Duiv. — It  te  the  duty  of  the 
Judges  of  the  Supreme  Court  to  respect  their  oath  and  to  uphold 
and  maintain  the  constitutional  powers  and  authority  invested 
in  such  coart    p.  97. 
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12.  Constitutional  Law.  —  Statutes.  —  Void  in  Part,  —  Appellee 
Court. — Distribution  of  Cases  <o.— Section  three  of  the  act  of 
1911  (Acts  1911,  p.  201)  requiring  the  Clerk  of  the  Supreme 
Court  to  distribute  cases  evenly  between  the  divisions  of  the 
Appellate  Court  being  Independent  of  the  other  portions  of  the 
act,  Is  valid,  though  the  remainder  thereof,  defining  the  Jurisdic- 
tion of  the  Supreme  Court  and  malting  final  the  decisions  of  the 
Appellate  Court,  is  void.    p.  97. 

Original  petition  by  J.  Fred  Prance,  as  Clerk  of  the  Su- 
preme Court,  for  directions  as  to  his  duty  under  the  act  of 
1911  (Acts  1911  p.  201). 

In  support  of  the  act : 

Thomas  M.  Honan,  Attorney-General,  J.  E.  McCullough, 
Edwin  Corr,  Thomas  H.  Branaman,  Bernard  Korhly,  and 
Willard  New. 

Against  the  act : 

Louis  B.  Ewhank,  John  W.  Hanan,  J.  Frank  Hanan,  and 
Henley,  Matson  <&  Oates. 
Amid  curiae — against  the  act : 
Miller,  Shirley,  Miller  &  Thompson. 
For  petitioner  Addison  C.  Harris — ^against  the  act : 
Addison  C.  Harris,  pro  se. 

Jordan,  C.  J. — The  petitioner  herein,  J.  Fred  France, 
Clerk  of  the  Supreme  Court  and  ex-officio  Clerk  of  the  Ap- 
pellate Court,  has  presented  a  petition  to  the  Supreme 
Court,  whereby  he  invokes  its  judgment  in  respect  to  his 
official  duty  of  transferring  to  the  Supreme  Court  undistrib- 
uted cases  pending  in  the  Appellate  Court,  and  in  trans- 
ferring to  the  Appellate  Court,  cases  pending  in  the  Supreme 
Court,  as  required  by  §2  of  an  act  of  the  legislature  in  force 
on  March  3,  1911  (Acts  1911  p.  201)  entitled  ''An  act  en- 
titled an  act  concerning  appeals  to  the  Supreme  and  Appel- 
late Courts,  defining  the  jurisdiction  of  each  of  said  courts, 
providing  for  the  distribution  of  cases  appealed  and  not 
distributed,  repealing  all  laws  in  conflict  •  •  •  and 
expressly  repealing  §10  of  an  act,"  etc. 
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The  first  section  of  this  act  provides  that  *'all  appeals  in 
appealable  cases  in  the  following  classes  shall  be  taken  di- 
rectly to  the  Supreme  Court,  viz.:  First.  All  cases  in 
which  there  is  in  question,  and  such  question  is  duly  pre- 
sented, either  the  validity  of  a  franchise  or  the  validity  of 
an  ordinance  of  a  municipal  corporation,  or  the  constitution- 
ality of  a  statute,  state  or  federal,  or  the  rights  guaranteed 
by  the  state  or  federal  Constitution.  Second.  All  criminal 
prosecutions.  Third.  Actions  to  contest  the  election  of  pub- 
lic officers.  Fourth.  Cases  of  mandate  and  prohibition  and 
actions  or  proceedings  in  quo  warranto.  Fifth.  Cases  of 
habeas  corpus.  Sixth.  Actions  to  contest  wills.  Seventh. 
All  actions  in  which  the  construction  of  a  will  is  involved. 
Eighth.  Proceedings  to  establish  drains  and  proceedings  to 
change  or  improve  watercourses.  Ninth.  Condemnation 
proceedings  for  the  appropriation  of  lands  for  public  use. 
Tenth.  Proceedings  to  establish  gravel  roads  and  proceed- 
ings to  establish  public  highways  and  proceedings  to  vacate 
public  highways.  Eleventh.  Judgments  granting  or  deny- 
ing licenses  to  sell  intoxicating  liquors.  Twelfth.  Prosecu-, 
tions  for  contempt  of  the  lower  courts.  Thirteenth.  Appli- 
cations for  admission  to  the  bar  to  practice  law  and  proceed- 
ings to  disbar  an  attorney  at  law.  Fourteenth.  All  actions 
involving  the  title  to  real  estate  or  the  possession  thereof. 
Fifteenth.  All  cases  involving  the  granting  or  refusal  to 
grant  injunctions.  Sixteenth.  All  cases  for  the  specific  per- 
formance of  contracts.  Seventeenth.  All  probate  matters 
including  all  suits  growing  out  of  the  settlement  of  dece- 
dents' estates";  the  settlement  of  the  estates  of  infants  and 
the  settlement  of  the  estates  of  persons  of  unsound  mind,  and 
all  matters  incident  thereto.  Eighteenth.  Interlocutory  or- 
ders for  the  payment  of  money  or  to  compel  the  execution 
of  any  instrument  of  writing,  or  the  delivery  or  assignment 
of  any  securities,  evidences  of  debt,  documents  or  things  in 
action.  Nineteenth.  Interlocutory  orders  for  the  delivery 
of  the  possession  of  real  property  or  the  sale  thereof.    Twen- 
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tieth.  Interlocutory  orders  appointing  or  refusing  to  ap- 
point receivers,  and  interlocutory  orders  granting  or  dis- 
solving, or  overruling  motions  to  dissolve  temporary  injunc- 
tions. Twenty-first.  Interlocutory  orders  upon  writs  of 
habeas  corpus.  •  •  •  AH  appealable  cases,  other  than 
those  herein  mentioned  shall  be  taken  to  the  Appellate 
Court." 

It  will  be  seen  that  by  §1  of  this  act  the  jurisdiction  of 
the  Supreme  Court  is  limited  to  twenty-one  jelasses  of  ap- 
pealable cases.  Under  the  express  provision  of  the  statute 
involved,  it  is  declared  that  all  appealable  cases,  other  than 
those  over  which  jurisdiction  is  invested  in  the  Supreme 
Court,  shall  be  taken  to  the  Appellate  Court.  By  this  pro- 
vision of  the  act  the  entire  residuum  of  appellate  jurisdiction 
is  lodged  in  that  court.  It  will  be  noted  that  the  character 
of  the  cases  over  which  the  Appellate  Court  is  given  final 
jurisdiction  is  quite  important.  In  the  absence  of  any  of  the 
questions  enumerated  in  the  first  clause  of  §1  being  involved, 
it  includes  all  appealable  cases  for  the  recovery  of  money, 
without  regard  to  any  limitation  upon  the  amount.  The 
amount  may  be  a  million  dollars  or  over.  The  jurisdiction 
of  the  Appellate  Court  in  cases  for  the  recovery  of  money 
will  include  all  cases  for  the  recovery  of  damages  on  account 
of  the  death  of  a  person  by  the  wrongful  act  of  another, 
also  injuries  either  to  person  or  property  at  common  law  or 
under  a  statute ;  also  cases  for  the  recovery  of  damages  for 
the  defamation  of  character,  false  imprisonment,  malprac- 
tice, and  for  statutory  penalties.  That  court  is  also  invested 
with  jurisdiction  over  insanity  inquests,  cases  involving  the 
rights  and  duties  of  common  carriers,  cases  for  divorce,  and 
many  others  of  importance.  Under  its  jurisdiction  the  Ap- 
pellate Court  is  authorized  finally  to  decide  for  itself  all 
questions  arising  in  cases  before  it  in  regard  to  the  admissi- 
bility of  evidence,  and  questions  of  practice  and  appellate 
procedure.  The  court,  within  the  jurisdiction  entrusted  to 
it,  has  the  power  to  declare  what,  in  its  judgment,  is  the 
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governing  law  of  the  State.  It  is  true  that  it  is  required  to 
follow  the  decisions  of  the  Supreme  Court;  but,  in  the 
absence  of  any  revisory  power  or  control  over  its  decisions 
invested  in  that  court,  who  is  to  determine  whether  it  has 
followed  the  decisions  of  the  Supreme  Court  t    With 

1.  two  exceptions  the  Appellate  Court  is  given  jurisdic- 
tion in  all  equity  cases.  Under  the  jurisdiction 
granted  to  it,  it  necessarily  follows  that  it  has  the  power  to 
construe  statutes  and  interpret  contracts  involved  in  any 
of  the  cases  over  which  it  has  jurisdiction. 

Section  two  of  said  act  provides  that  ''immediately  upon 
the  taking  effect  of  this  act  the  Clerk  of  the  Supreme  and 
Appellate  Courts  shall  transfer  to  the  Supreme  Court  all 
cases  then  pending  in  the  Appellate  Court,  not  distributed, 
the  jurisdiction  of  which  is  by  this  act  conferred  upon  the 
Supreme  Court,  and  docket  the  same  in  the  Supreme  Court, 
and  such  Clerk  of  the  Supreme  and  Appellate  Courts  shall 
also  transfer  to  the  Appellate  Court  all  cases  then  pending 
in  the  Supreme  Court  not  distributed,  the  jurisdiction  of 
which  is  by  this  act  conferred  upon  the  Appellate  Court,  and 
docket  the  same  in  the  Appellate  Court,"  etc. 

Section  three  provides  that  ''all  cases  now  pending  in 
the  Appellate  Court  and  not  distributed,  and  all  cases  here- 
after appealed  or  transferred  to  the  Appellate  Court  shall 
be  distributed  in  the  order  of  their  submission  and  placed 
upon  the  docket  of  the  division  to  which  they  are  distributed, 
irrespective  of  the  district  from  which  such  appeals  may  have 
been  taken.*' 

Section  four  declares  that  *'the  jurisdiction  of  the  Appel- 
late Court  in  all  cases  in  which  jurisdiction  is  hereby  con- 
ferred upon  said  court  shall  be  finaL" 

By  section  five  all  laws  or  parts  of  laws  in  conflict  with  the 
act  are  repealed,  and  section  ten  of  an  act  approved  March 
12,  1901  (Acts  1901  p.  565),  entitled  "An  act  concernmg 
appeals,  increasing  the  number  of  judges  of  the  Appellate 
Court,  providing  that  the  same  shall  sit  in  two  divisions, 
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defining  their  jurisdiction  and  the  jurisdiction  of  the  Su- 
preme Court,"  etc.,  is  expressly  repealed. 

Attorneys  representing  parties  interested  in  undistributed 
cases  pending  on  appeal  in  the  Supreme  Court,  the  jurisdic- 
tion of  which,  under  provision  of  the  act  in  question,  is 
lodged  in  the  Appellate  Court,  and  which  are  required  to  be 
transferred  to  that  court,  have  been  permitted  to  appear  in 
this  proceeding,  and  by  oral  and  written  argument  have 
raised  the  question  of  the  constitutional  validity  of  this 
statute.  The  Attorney-General,  together  with  associate 
counsel,  has  appeared  herein,  and  seeks  to  uphold  the 
validity  of  the  act  in  question.    That  under  the  peti- 

2.  tion  of  the  clerk  of  this  court  the  constitutional 
validity  of  this  act  may  be  raised  and  decided,  is  a 
proposition  well  settled.  Ex  parte  Oriffiths  (1889),  118  Ind. 
83;  Ex  parte  Sweeney  (1891),  126  Ind.  583;  Ex  parte 
Brown  (1906),  166  Ind.  593,  and  authorities  cited;  Ex  parte 
Fitzpatrick  (1909),  171  Ind.  557. 

It  is  argued  with  much  force  by  counsel  opposing  the 
validity  of  the  act  that  by  the  provision  of  §4,  which  declares 
that  **the  jurisdiction  of  the  Appellate  Court  in  all  cases  in 
which  jurisdiction  is  hereby  conferred  upon  said  court  shall 
be  final,*'  and  by  the  express  repeal  of  §10  of  the  act  of 
1901,  supra,  the  legislature  has  attempted  to  make  the  Ap- 
pellate Court  coordinate  with  the  Supreme  Court,  and  to 
deprive  the  latter  court  of  its  superior  authority,  vested  in 
it  by  article  7,  §§1,  4,  of  the  Constitution  of  this  State.  In 
the  determination  of  the  questions  herein  involved,  it  is 
necessary  to  set  out  some  of  the  provisions  of  the  Constitu- 
tion. By  article  3  the  powers  of  the  state  government  are 
divided  into  three  separate  departments,  namely,  the  legisla- 
tive, the  executive,  including  the  administrative,  and  the 
judicial,  and  no  person  charged  with  the  official  duties  under 
one  of  these  departments  shall  exercise  any  of  the  functions 
of  another  except  as  in  the  Constitution  expressly  provided. 

Article  7,  §1,  of  the  Constitution  declares  that  ''the  judi- 
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cial  power  of  the  State  shall  be  vested  in  a  Supreme  Court, 
in  circuit  courts,  and  in  such  other  courts  as  the  General 
Assembly  may  establish.*'  Article  7,  §2,  provides  that  '*the 
Supreme  Court  shall  consist  of  not  less  than  three,  nor  morQ 
than  five  judges,  a  majority  of  whom  shall  form  a  quorum ; 
they  shall  hold  their  offices  for  six  years,  if  they  so  long 
behave  well.''  Article  7,  §4,  declares  that  **the  Supreme 
Court  shall  have  jurisdiction  coextensive  w^ith  the  limits  of 
the  State  in  appeals  and  writs  of  error,  under  such  regula- 
tions and  restrictions  as  may  be  prescribed  by  law.  It  shall 
also  have  such  original  jurisdiction  as  the  General  Assembly 
may  confer."  Article  7,  §5,  provides  that  ''the  Supreme 
Court  shall,  upon  the  decision  of  every  case,  give  a  statement 
in  writing  ot  each  question  arising  in  the  record  of  such 
case  and  the  decision  of  the  court  thereon."  By  article  7, 
§6,  it  is  made  the  duty  of  the  General  Assembly  to  **  provide, 
by  law,  for  the  speedy  publication  of  the  decisions  of  the 
Supreme  Court  made  under  this  Constitution." 

A  Supreme  Court  of  this  State  has  existed  ever  since  the 
year  1816,  in  which  year  our  first  Constitution  was  adopted 
and  the  State  admitted  into  the  Union.  Article  5,  §1,  of 
the  Constitution  of  1816  declared  that  *'the  judiciary  power 
of  this  State,  both  as  to  matters  of  law  and  equity,  shall  be 
vested  in  one  Supreme  Court,  in  circuit  courts,  and  in  such 
other  inferior  courts  as  the  General  Assembly  may  from 
time  to  time  direct  and  establish." 

In  our  Constitution  of  1851  the  section  of  the  Constitution 
of  1816  just  quoted,  with  some  minor  changes,  was  incor- 
porated into  article  7,  §1,  and  as  then  adopted  reads  as  fol- 
lows: '*The  judicial  power  of  the  State  shall  be  vested  in 
a  Supreme  Court,  in  circuit  courts,  and  in  such  inferior 
courts  as  the  General  Assembly  may  establish."  This  sec- 
tion, as  a  part  of  the  Constitution  of  1851,  remained  un- 
changed for  thirty  years,  during  which  time  the  phrase 
"such  inferior  courts"  was  construed  by  the  Supreme  Court 
as   prohibiting    the   legislature — ^impliedly    at    least — from 
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creating  courts  on  a  parity  in  rank  and  jurisdiction  with  the 
circuit  courts  of  the  State.  See  Clem  v.  State  (1870),  33 
Ind.  418;  Cropsey  v.  Henderson  (1878),  63  Ind.  268. 

The  decisions  in  these  cases,  reenforced  by  the  opinion  of 
able  lawyers,  that  all  courts  created  by  the  legislature  must 
necessarily,  by  the  force  of  the  words  **such  inferior  courts 
as  the  General  Assembly  may  establish,"  be  inferior  to  the 
circuit  courts,  led  to  a  proposed  amendment  of  article  7, 
§1,  of  the  Constitution  of  1851,  empowering  the  General 
Assembly  to  establish  courts  that  would  not  be  inferior 
to  the  circuit  courts.  Consequently,  in  1877,  an  amend- 
ment to  this  section  was  proposed  by  the  legislature.  By  it 
the  word  ** inferior''  was  eliminated  from  article  7,  §1, 
and  the  word  '* other"  was  inserted  instead.  On  account 
of  the  holding  of  the  Supreme  Court  in  the  case  of  State  v. 
Swift  (1880),  69  Ind.  505,  this  amendment  was  not  finally 
ratified  by  the  electors  of  the  State  and  made  a  part  of  the 
Constitution  until  March  14,  1881. 

It  is  insisted  that  under  our  Constitution  as  amended  in 
1881  the  legislature  can  establish  no  court  of  a  higher  rank 
than  the  circuit  courts;  nor  can  it  invest  such  a  court  so 
established  with  a  larger  jurisdiction  than  that  which  it  may 
confer  upon  the  circuit  courts.  As  we  view  the  case  before 
us,  the  decision  of  this  proposition  is  not  essential  to  the 
question  here  involved,  for  it  is  manifest  that  article  7,  §1, 
of  the  Constitution  as  amended,  neither  expressly 

3.  nor  impliedly  empowers  the  legislature  to  establish  a 
court  equal  in  rank  to  the  Supreme  Court,  or  in  any 

degree  coordinate  with  that  tribunal. 
Counsel,  seeking  to  sustain  the  statute,  contend  that  there 
is  no  legal  right  of  appeal  in  any  case;  that  if  an 

4.  appeal  is  allowed  it  is  merely  a  matter  of  grace  on 
the  part  of  the  legislative  department.    In  respect  to 

this  question,  we  may  at  the  very  threshold  announce  that 
the  cardinal  point  here  involved  is  not  one  in  regard  to  what 
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cases  or  to  what  courts  litigants  shall  be  allowed  the  right 
of  appeal  from  judgments  of  the  trial  courts.  The  question 
involved  is  not  one  merely  of  private  or  personal  benefit,  but 
is  one  that  concerns  all  persons  of  the  State,  and  is  not  to 
be  tied  down  solely  to  the  mere  rights  of  litigants.  It  will 
be  noted  that  article  7,  §1,  vests  the  judicial  power  of  the 
State  in  a  Supreme  Court,  circuit  courts,  and  such  other 
courts  as  the  General  Assembly  may  establish.  The  word 
"supreme,"  as  used  in  connection  with  or  in  reference  to 
courts,  has*"a  well-understood  and  well-settled  meaning.  It 
is  derived  from  ** super,**  signifying  ''above,  over, 

5.  beyond."    Webster's  International  Diet.    Under  the 
word   **  court"   in    the    Century   Dictionary,    it^  is 

said  that  the  supreme  court  is  *'the  designation  usually  pre- 
scribed by  law  for  the  highest  court  of  the  state  or  Nation. 
•  *  *  In  the  United  States  the  name  is  usually  given  to 
the  court  having  the  general  appellate  jurisdiction  over  in- 
ferior courts,  and  original  jurisdiction  to  supervise  the  pro- 
ceedings of  inferior  courts."  In  8  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  38,  it  is  said:  ''Supreme  courts  are  those  which 
possess  the  highest  and  controlling  jurisdiction." 

The  controlling  power  of  the  Supreme  Court  of  this  State 

within  its  functions  has  been  frequently  recognized  and 

affirmed  by  that  tribunal.     State,  ex  reL,  v.  Nohle 

6.  (1889),  118  Ind.  350,  4  L.  B.  A.  101,  10  Am.  St.  143; 
Ex  parte   Oriffiths,  supra;  Branson  v.  Studehaker 

(1892),  133  Ind.  U7 ;  Pittsburgh,  etc.,  R.  Co.  v.  Peck  (1909), 
172  Ind.  562. 

The  case  last  cited  arose  because  the  Appellate  Court 
called  in  question  the  final  and  conclusive  character  of  an 
order  of  the  Supreme  Court,  transferring  that  case  to  the 
Appellate  Court,  oh  the  ground  that  jurisdiction  thereover, 
under  the  law,  was  lodged  in  the  latter  court.  In  passing 
upon  the  question  as  there  involved  the  court  sa".d :  "Under 
Vol.  176— € 
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the  Constitution  of  this  State  there  is  and  can  be  but  one 
Supreme  Court.  It  is  the  highest  judicial  tribunal  having 
appellate  jurisdiction  within  the  State,  and  is  fully  invested 
under  the  organic  law  with  the  right  and  power  to  deter- 
mine, not  only  its  own  jurisdiction,  but  also  has  the  power 
and  authority  ultimately  and  conclusively  to  determine, 
under  the  law,  the  jurisdiction  of  all  other  judicial  tribunals 
within  the  State.  By  its  decisions  it  determines  what  is  the 
law  of  the  land  within  its  territorial  jurisdiction,  and  all 
courts  within  the  State,  as  well  as  all  persons  therein,  are 
controlled  by  its  decisions  relative  to  what  is  the  law,  and 
should  yield  obedience  thereto. '* 

In  the  case  of  State,  ex  reL,  v.  Noble,  supra,  the  court,  on 
pafe  369,  said:  ''Under  our  Constitution,  as  amended,  the 
legislature  may  establish  courts,  but  it  cannot  destroy  the 
constitutional  courts — ^the  circuit  courts  and  the  Supreme 
Court — ^nor  can  it  change  their  organization  nor  redistribute 
their  powers,  for  these  courts  owe  their  organization  to  the 
Constitution,  and  as  the  Constitution  has  ordained  that  they 
shall  be  organized,  so  they  shall  be.  Judicial  power  distrib- 
uted by  the  Constitution  is  beyond  lefj:islative  control. 
•  •  •  The  duty  of  maintaining  the  separation  of  the 
departments  of  the  government  and  the  integrity  and  exist- 
ence of  the  courts  as  established  and  organized  by  the  Con- 
stitution, is  one  of  the  most  important  that  the  judiciary  is 
required  to  perform.  It  is  the  duty  of  the  courts  to  uphold 
the  Constitution  as  it  is  written,  and  to  yield  no  part  of  their 
right  or  authority.  Judges  are  chosen  for  the  purpose  of 
maintaining  the  limitations  of  the  Constitution,  without 
which  free  government  cannot  exist.  As  said  by  the  court 
of  appeals  of  New  York:  *If  this  provision  were  intended 
solely  for  the  protection  of  the  courts  or  its  judges  they 
might  waive  it ;  but  we  do  not  think  it  was  so  intended.  It 
was,  in  our  judgment,  like  the  whole  judicial  system  of  the 
state,  intended  for  the  benefit  of  the  people,  and  to  secure 
to  litigants  a  forum  in  which  they  might  have  their  contro- 
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versies  adjudged.  The  jurisdiction  which  the  constitution 
preserves  in  the  courts  named  is  inalienable,  and  carries 
with  it  the  corresponding  duty  on  the  part  of  those  courts  to 
exercise  it,  when  called  upon  in  proper  form  to  do  so/ 
Alexander  v.  Bennett  [1875],  60  N.  Y.  204.'* 

In  the  case  of  Branson  v.  Studebaker,  supra,  it  is  said: 
"The  Supreme  Court  is  undoubtedly  the  highest  judicial 
tribunal  of  the  State,  and  takes  its  rank  from  the  Constitu- 
tion. As  its  rank  is  bestowed  upon  it  by  the  Constitution, 
the  legislature  cannot  lower  that  rank  or  deprive  it  of  the 
authority  incident  to  its  position  as  the  superior  judicial 
tribunal  of  the  State.  •  •  •  It  is  not  in  the  power  of 
the  legislature  to  make  the  Supreme  Court  inferior  in  any 
respect,  to  any  other  tribunal ;  but  in  it  remains  secure  from 
legislative  attack^  the  highest  judicial  power  distributed  by 
the  Constitution.  There  must  be  in  every  state  a  court  capa- 
ble of  exercising  ultimate  judicial  power,  otherwise  there 
would  be  unending  conflict.  In  this  State  there  is  a  court 
invested  with  ultimate  judicial  power,  and  that  is  the  Su- 
preme Court.  •  •  •  The  legislature  cannot,  imder  the 
guise  of  conferring  inferior  appellate  jurisdiction  upon  other 
tribunals,  grant  them  unlimited  appellate  jurisdiction;  but 
it  may  grant  such  tribunals  appellate  jurisdiction  by  limit- 
ing it  to  classes  of  cases  not  of  the  highest  grade,  and  restrict- 
ing its  authority  to  appeals  from  recoveries  of  a  limited 
nature.'* 

It  is  settled  beyond  successful  controversy,  that,  within  the 

exercise  of  its  functions  and  powers  under  the  Constitution, 

the  Supreme  Court  of  this  State  is,  in  the  full  sense 

7.  of  that  word,  supreme  over  the  other  two  departments 
of  the  state  government,  including  the  administrative, 
and  it  cannot  be  deprived  by  the  legislature  of  the  powers 
and  rights  conferred  on  it  by  the  Constitution.  Having  par- 
tially considered  the  character  and  power  of  this  tribunal, 
we  pass  a  further  consideration  thereof  for  the  present,  and 
shall  consider  the  Appellate  Court,  as  established  by  the 
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legislature,  and  the  jurisdiction  conferred  on  it  by  that 
body. 

It  was  created  in  1891.    Acts  1891  p.  39.    The  legislature 
in  this  act  gave  as  a  reason  for  establishing  this  court,  that 

''there  is  a  pressing  demand  for  some  measure  for  the 
8.    relief  of  the  Supreme  Court."    It  was  provided  that 

the  court  should  consist  of  five  judges,  and  it  was 
invested  with  a  limited  jurisdiction  over  appealable  cases  as 
follows:  (1)  Cases  of  misdemeanor;  (2)  cases  originating 
before  a  justice  of  the  peace  where  the  amount  in  controvert 
exceeds  $50;  (3)  cases  for  the  recovery  of  money  where  the 
amount  in  controversy  does  not  exceed  $1,000;  (4)  cases 
for  the  recovery  of  specific  personal  property;  (5)  actions 
between  landlord  and  tenant  for  the  recovery  of  the  posses- 
sion of  leased  premises;  (6)  all  cases  of  appeals  from  orders 
allowing  or  disallowing  claims  against  decedents'  estates.  It 
was  provided  that  in  all  such  cases  the  decision  of  the  Appel- 
late Court  should  be  final.  It  was  further  provided,  how- 
ever, that  if  the  validity  of  a  statute  of  the  State  or  of  the 
United  States  was  involved,  such  cases  should  be  certified 
and  transmitted  to  the  Supreme  Court  to  be  decided  by  the 
latter  court.  By  an  act  of  the  legislature  passed  in  1893 
(Acts  1893  p.  29),  the  jurisdiction  of  the  Appellate  Court 
over  appeals  was  extended  so  as  to  include  all  actions  for  the 
recovery  of  money  where  the  amount  in  controversy  did  not 
exceed  $3,500,  and  also  cases  arising  out  of  matters  of  pro- 
bate. It  was  further  provided  by  this  amendatory  act  that 
in  all  cases  where  the  Appellate  Court  has  jurisdiction  its 
decisions  should  be  final.  The  exceptions  to  this  jurisdiction 
were  as  follows:  (1)  Cases  where  the  constitutionality  of  a 
statute,  federal  or  state,  or  the  validity  of  an  ordinance  of  a 
municipal  corporation,  is  in  question,  and  such  question  Is 
duly  presented;  (2)  suits  in  equity;  (3)  where  the  title  to 
real  estate  is  in  issue.  The  period  of  the  existence  of  the 
Appellate  Court  under  the  act  creating  it  was  limited  to  six 
years  from  March  1,  1891,  and  no  longer.    At  the  end  of 
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that  time  it  was  provided  that  the  Supreme  Court  should 
assume  the  jurisdiction  of  all  causes  and  other  business  pend- 
ing in  said  Appellate  Court.  By  an  act  of  the  legislature  in 
1897  (Acts  1897  p.  10),  four  years'  additional  time  for  its 
existence  was  given,  and  in  1899  (Acts  1899  p.  24)  a  further 
period  of  two  years  and  two  months  was  added  to  its  exist- 
ence. In  each  of  these  latter  acts  it  is  also  expressly  provided 
that  at  the  end  of  said  time  the  Supreme  Court  shall  assume 
jurisdiction  of  all  causes  and  other  business  pending  in  said 
Appellate  Court. 

After  the  creation  of  the  Appellate  Court  much  contro- 
versy arose  among  judges  and  lawyers  of  this  State  in  regard 
to  the  constitutional  validity  of  the  act  creating  it.  This 
was  especially  true  in  regard  to  the  provision  that  declared 
that  its  decisions  should  be  final  in  the  absence  of  any  au- 
thority giving  the  Supreme  Court  any  supervising  control 
thereover.  It  was  contended  by  able  lawyers  that  by  this 
finality  provision  in  the  statute  the  Appellate  Court,  to  the 
extent  of  the  jurisdiction  conferred  upon  it,  was  made  co- 
ordinate with  the  Supreme  Court.  In  fact,  on  account  of 
the  supposed  absence  of  authority  on  the  part  of  the  Supreme 
Court  to  exercise,  in  some  manner,  a  revisory  right  over  the 
decisions  of  the  Appellate  Court,  in  order  to  make  them  con- 
form, if  necessary,  to  the  ruling  precedents  of  the  Supreme 
Court,  and  thereby  keep  them  in  harmony  with  those  of  the 
latter  court,  two  lines  of  decisions  were  created.  Conse- 
quently, there  arose  much  confusion  in  respect  to  the  con- 
trolling law  in  a  particular  case.  Under  the  circumstances 
as  they  then  existed,  that  question  seemingly  depended  upon 
the  court  to  which  the  cause  might  finally  be  appealed.  To 
remedy  this  condition  of  affairs,  and  to  eliminate  from  the 
act  creating  the  Appellate  Court  the  provision  impressing 
its  decisions  unconditionally  with  finality,  the  legislature  in 
1901  (Acts  1901  p.  565,  §1337a  et  seq.  Bums  1901)  enacted 
a  statute  revising  the  law  pertaining  to  that  tribunal.  This 
was  entitled  ''An  act  concerning  appeals,  increasing  the 


Digitized  by  LjOOQIC 


86  SUPREME  COURT  OP  INDIANA, 

Ex  parte  France— 176  In<L  72. 

number  of  judges  of  the  Appellate  Court,"  etc.  By  it  the 
number  of  judges  of  the  Appellate  Court  was  increased  to 
six,  and  the  court  was  authorized  to  sit  in  two  divisions. 

It  was  declared  by  §9  of  this  act  (§1337i,  supra)  that  "no 
appealable  case  shall  hereafter  be  taken  directly  to  the  Su- 
preme Court  unless  it  be  within  one  of  the  following  classes : 
First.  Cases  in  which  there  is  in  question,  and  such  question 
is  duly  presented,  either  the  validity  of  a  franchise,  or  the 
validity  of  an  ordinance  of  a  municipal  corporation,  or  the 
constitutionality  of  a  statute,  state  or  federal,  or  rights  guar- 
anteed by  the  state  [or]  federal  Constitution.  Second.  All 
prosecutions  for  felonies.  Third.  Actions  to  contest  the  elec- 
tion of  public  officers.  Fourth.  Cases  of  mandate  and  pro- 
hibition. Fifth.  Cases  of  habeas  corpus.  Sixth.  Actions  to 
contest  wills.  Seventh.  Interlocutory  orders  appointing  or 
refusing  to  appoint  receivers,  and  interlocutory  orders  grant-  - 
ing  or  dissolving  or  overruling  motions  to  dissolve  temporary 
injunctions.  Eighth.  Proceedings  to  establish  public  drains 
and  proceedings  to  change  or  improve  watercourses.  Ninth. 
Proceedings  to  establish  gravel  roads.*' 

It  was  provided  by  this  section  that  all  other  appealable 
cases  should  be  taken  to  the  Appellate  Court.  By  §10  of 
this  act  (§1337j,  supra)  it  was  declared  that  '^the  jurisdic- 
tion of  the  Appellate  Court  shall  be  final  except  under  the 
following  conditions:  First.  If  in  any  case,  two  of  the 
judges  of  either  division  are  of  the  opinion  that  a  ruling 
precedent  of  the  Supreme  Court  is  erroneous,  the  case,  with, 
a  written  statement  of  the  reasons  for  such  opinion,  shall 
be  transferred  to  the  Supreme  Court.*' 

The  second  condition  was  that  the  losing  party  in  any 
case  decided  by  either  division  of  the  Appellate  Court  might, 
within  thirty  days  after  the  overruling  of  his  petition  for 
rehearing  by  the  Appellate  Court,  file  in  the  Supreme  Court 
an  application  for  the  transfer  of  the  case  to  that  court,  on 
the  ground  that  the  opinion  of  the  Appellate  Court  contra- 
vened a  ruling  precedent  of  the  Supreme  Court,  or  that  a 
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new  question  of  law  was  directly  involved  in  the  case,  and 
was  decided  erroneously  by  the  Appellate  Court.  It  was 
further  provided  that  if  the  application  to  transfer  *'be 
granted,  the  judgment  of  said  division  of  the  Appellate  Court 
is  thereby  vacated,  and  the  case  shall  be  transferred  to  the 
docket  of  the  Supreme  Court/' 

The  third  condition  was  that  in  any  case  decided  by  either 
division  of  the  Appellate  Court  the  losing  party  shall  have 
the  right  to  appeal  to  the  Supreme  Court  when  the  amount 
in  controversy,  exclusive  of  costs  and  interest  on  the  judg- 
ment of  the  trial  court,  exceeds  $6,000. 

The  purpose  of  the  provision  of  §1337j,  supra,  which  au- 
thorized transfers  from  the  Appellate  Court  to  the  Supreme 
Court,  was  not  in  the  interest  of  the  losing  litigant,  but  was 
to  give  the  Supreme  Court  a  revising  hand  over  the  opinions 
of  the  Appellate  Court,  when  necessary,  in  order  to  control 
the  declaration  of  legal  principles  contained  therein.  Klein 
V.  Nugent  Oravel  Co.  (1904),  162  Ind.  509;  United  States 
Cement  Co.  v.  Cooper  (1909),  172  Ind.  599. 

In  the  latter  case  the  court  said:  **The  obvious  purpose 
of  the  legislature  in  providing  for  this  class  of  transfers  from 
the  Appellate  Court  to  the  Supreme  Court  was  to  keep  the 
decisions  of  the  two  courts  of  appeal  harmonious  and  con- 
sistent, and  thus  avoid  the  confusion  that  would  arise  from 
two  incompatible  lines  of  legal  interpretation.''  Upon  the 
same  point  see  Terre  Haute  Electric  Co.  v.  Roberts  (1910), 
174  Ind.  351.  The  act  of  1901,  supra,  expressly  repealed  all 
provisions  of  former  acts  limiting  the  existence  of  the  Ap- 
pellate Court,  and  thereby  the  life  of  that  tribunal  was  con- 
tinued indefinitely — at  least  until  abolished  by  the  legisla- 
ture. 

It  is  well-known  that  the  drafting  of  said  act  was,  in  part 
at  least,  the  work  of  the  judges  then  composing  the  Supreme 
and  Appellate  Courts,  and  the  provision  therein  for  trans- 
fers, on  the  application  of  the  losing  party,  from  the  Appel- 
late Court  to  the  Supreme  Court  was,  to  an  extent,  modeled 
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after  the  provision  of  the  aet  of  Congress  of  March  3,  1891 
(26  Stat.  826),  by  which  the  Circuit  Court  of  Appeals 
was  created,  which  act  provided  that  the  decisions  of  that 
court  in  a  certain  class  of  appealable  cases  should  be  final; 
but  further  provided,  that  "in  any  such  case  as  is  hereinbe- 
fore made  final  in  the  Circuit  Court  of  Appeals  it  shall  be 
competent  for  the  Supreme  Court  to  require,  by  certiorari 
or  otherwise,  any  such  case  to  be  certified  to  the  Supreme 
Court  for  its  review  and  determination  with  the  same  power 
and  authority  in  the  case  as  if  it  had  been  carried  by  ap- 
peal or  writ  of  error  to  the  Supreme  Court.'*  The  act  of 
1901,  however,  instead  of  authorizing  the  removal  of  cases 
from  the  Appellate  Court  to  the  Supreme  Court  by  certio- 
rari, provided  a  sample  procedure  for  that  purpose.  The 
object  of  the  provision  in  the  act  of  Congress,  in  author- 
izing the  certification  of  cases  from  the  Circuit  Court  of 
Appeals  to  the  Supreme  Court  is  fully  disclosed  in  the  case 
of  Forsyth  v.  Hammond  (1897),  166  U.  S.  506,  17  Sup.  Ct. 
665,  41  L.  Ed.  1095.  Judge  Brewer  in  speaking  for  the  court 
in  that  appeal,  in  respect  to  the  act  of  Congress,  creating  a 
Circuit  Court  of  Appeals  whose  decisions  in  certain  cases 
were  declared  to  be  final,  said:  ''While  this  division  of  ap- 
pellate power  was  the  means  adopted  to  reduce  the  accumula- 
tion of  business  in  this  courts  it  was  foreseen  that  injurious 
results  might  follow  if  an  absolute  finality  of  determination 
was  given  to  the  courts  of  appeal.  Nine  separate  appellate 
tribunals  might  by  their  differences  of  opinion,  unless  held 
in  check  by  the  reviewing  power  of  this  court,  create  an  un- 
fortunate confusion  in  respect  to  the  rules  of  federal  decision. 
•  •  •  Cases  of  a  class  in  which  finality  of  decision  was 
cjriven  to  the  circuit  courts  of  appeal  might  involve  questions 
of  such  public  and  national  importance  as  to  require  that  a 
consideration  and  determination  thereof  should  be  made  by 
the  supreme  tribunal  of  the  Nation.  It  was  obvious  that  all 
contingencies  in  which  a  decision  by  this  tribunal  was  of 
importance  could  not  be  foreseen,  and  so  there  was  placed  in 
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the  act  creating  the  courts  of  appeal,  in  addition  to  other 
provisions  for  review  by  this  court,  this  enactment:  'And 
excepting  also  that  in  any  such  case  as  is  hereinbefore  made 
final  in  the  Circuit  Court  of  Appeals  it  shall  be  competent  for 
the  Supreme  Court  to  require,  by  certiorari  or  otherwise,  any 
such  case  to  be  certified  to  the  Supreme  Court  for  its  review 
and  determination.'  " 

To  reassert  what  we  have  previously  said,  the  provision  of 
§1337j,  supra,  authorizing  the  transfer  of  a  case  from  the  Ap- 
pellate Court  to  the  Supreme  Court,  on  the  ground  that  the 
opinion  of  the  Appellate  Court  contravenes  a  ruling  prece- 
dent of  the  Supreme  Court,  or  that  a  new  question  of  law  is 
^irectly  involved  and  was  decided  erroneously,  was  intended 
to  give  to  the  Supreme  Court  of  this  State  a  revising  hand 
over  the  decisions  of  the  Appellate  Court,  as  was  the  purpose 
of  the  act  of  Congress  authorizing  the  Supreme  Court  of  the 
United  States  to  remove  by  certiorari  cases  from  the  Circuit 
Court  of  Appeals  to  the  Supreme  Court  of  the  United  States. 

In  1907  (Acts  1907  p.  237,  §1,  §1392  Burns  1908)  the  leg- 
islature  amended  §9  of  the  act  of  1901,  supra.  By  this 
amendatory  statute  the  Supreme  Court  was  given  jurisdic- 
tion over  additional  cases,  among  which  were  those  wherein 
the  judgment  of  the  trial  court  exceeded  $6,000.  By  this 
same  act,  subdivision  three  of  §1337j,  supra,  which  provided 
for  appeals  from  the  Appellate  Court  to  the  Supreme  Court 
in  cases  of  a  money  recovery  in  the  lower  court  in  excess  of 
$6,000,  was  repealed.  The  obvious  reason  for  the  repeal  of 
this  provision  was  that  under  this  amendatory  act  an  appeal 
from  the  trial  court  from  a  money  judgment  in  excess  of 
$6,000  was  to  be  taken  directly  to  the  Supreme  Court. 

The  statute  of  1901,  supra,  as  amended  by  the  act  of  1907, 
supra,  appeared  to  be  satisfactory  to  both  the  bar  and  the 
bench  of  this  State,  and  remained  in  full  force  and  effect  at 
the  time  the  act  of  1911  (Acts  1911  p.  201)  was  passed. 
In  view  of  the  decisions  of  the  Supreme  Court,  declaring  the 
purpose  for  which  the  transfer  provision  in  that  act  was  in- 


Digitized  by  LjOOQIC 


90  SUPREME  COURT  OP  INDIANA, 

Ex  parte  France— 170  Ind.  72. 

serted,  we  are  unable  to  conjecture  what  cause  prompted  the 
legislature  of  1911  to  change  the  act  of  1901,  by  declaring 
that  the  decisions  of  the  Appellate  Court  shall  be  final,  and 
by  repealing  §1337j,  supra.  After  conferring  upon  the  Ap- 
pellate Court  the  enlarged  jurisdiction  as  shown,  including 
a  class  of  cases  that  may  involve  the  decisions  of  questions 
of  great  importance  to  the  people  of  this  State,  the  legisla- 
ture, for  some  reason  not  apparent,  deemed  it  proper  to  de- 
clare that  the  decisions  of  the  Appellate  Court  in  all  such 
cases  should  be  unconditionally  final ;  thereby  attempting  to 
deprive  the  Supreme  Court  of  the  right  to  revise  or  review 
such  decisions  in  order  to  keep  them  in  harmony  with  the 
law  of  the  land  as  announced  by  the  latter  court,  and  avoid 
conflicts  and  confusion  in  respect  to  the  holdings  of  the  two 
courts. 

"We  believe  that  the  act  of  1901,  in  providing  that  the  de- 
cisions of  the  Appellate  Court  should  be  final,  subject  to  the 

conditions  as  therein  prescribed  under  the  Constitu- 
9.     tion,  went  to  the  boundary  line  of  the  power  of  the 

legislative  department.  By  the  act  of  1911,  however, 
the  legislature  carved  out  a  jurisdiction  for  the  Appellate 
Court  coextensive  with  the  limits  of  the  State,  and  conferred 
upon  it  the  power  to  review  and  supervise  judgments  ren- 
dered by  trial  courts  within  that  territory  in  large  and  im- 
portant classes  of  cases,  and  its  decisions  are  made  final  in 
all  appeals  over  which  it  is  given  jurisdiction.  The  eflPect  of 
the  act  is  to  make  the  Appellate  Court,  within  the  jurisdic- 
tion conferred  upon  it,  coordinate  with  the  Supreme  Court, 
and  to  withdraw  from  the  latter  court  all  revising  and  re- 
viewing power,  thereby  making  the  Appellate  Court  supreme 
to  that  extent  at  least.  That  such  power,  under  our  Consti- 
tution, cannot  be  exercised  by  the  legislature,  is  well-settled 
by  the  authorities  to  which  we  shall  hereafter  refer.  It  is 
affirmed  by  this  court  in  the  case  of  Board,  etc.,  v.  Albright 
(1907),  168  Ind.  564,  574,  that  ''so  far  as  this  court  is  con- 
cerned, the  creation  of  a  'Supreme  Court'  jrives  to  it  its  own 
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place  at  the  head  of  the  judicial  system.  There  cannot  be  a 
court  of  coordinate  jurisdiction  with  this  court,  for  other- 
wise it  would  not  be  supreme.  But  one  Supreme  Court  was 
established  or  contemplated."     Citing  authorities. 

A  leading  authority  on  the  point  in  controversy  sums  up 
the  law  as  follows:  ** Where  a  court  is  by  the  constitution 
placed  at  the  head  of  the  judicial  system  of  a  state,  there 
being  no  appeal  from  its  judgments  to  any  other  state  tri- 
bunal, the  legislature  cannot  interfere  with  its  existence  or 
supremacy,  nor  can  that  body  alter  the  nature  of  its  juris- 
diction and  duties,  nor  create  a  court  of  coordinate  final 
jurisdiction,  for  no  statute  can  in  such  case  deprive  the  court 
of  last  resort  of  its  rank  as  the  highest  and  ultimate  judicial 
power;  but  where  the  constitution  expressly  or  impliedly  so 
permits,  or  where  its  judgment  is  subject  to  review  by  the 
court  of  dernier  resort,  or  where  its  jurisdiction  is  so  limited 
that  it  cannot  equal  that  of  the  highest  court,  an  intermediate 
appellate  court  may  be  created  having  even  final  jurisdic- 
tion, where  the  constitution  is  not  exclusive  in  respect  to 
supreme  courts  as  courts  of  last  resort.''  (Our  italics.)  11 
Cyc.  706.  In  further  support  of  this  proposition  see  the  fol- 
lowing cases:  Branson  v.  Studebaker  (1892),  133  Ind.  147; 
State,  ex  rel,  v.  Noble  (1889),  118  Ind.  350,  4  L.  R.  A.  101, 
10  Am.  St.  143;  Ex  parte  Griffiths,  supra;  Board,  etc.,  v. 
Albright,  supra;  Pittsburgh,  etc.,  B.  Co.  v.  Peck  (1909),  172 
Ind.  562;  People,  ex  rel,  v.  Circuit  Judge  (1877),  37  Mich. 
474;  Brown  v.  Buck  (1889),  75  Mich.  274,  42  N.  W.  827,  5 
L.  R.  A.  226,  13  Am.  St.  438;  Henderson  v.  Beaton  (1879), 
52  Tex.  29;  State  v.  Jones  (1845),  8  Rob.  (La.)  573;  Flan- 
igan  v.  Guggenheim  Smelting  Co.  (1899),  63  N.  J.  L.  647,  44 
Atl.  762;  State,  ex  rel.,  v.  Vallins  (1897),  140  Mo.  523,  41 
S.  W.  8&lySharpe  v.  Robertson  (1849),  5  Gratt.  (Va.)  518; 
Traphagen  v.  Township,  etc.  (1877),  39  N.  J.  L.  232;  In  re 
Court  of  Appeals  (1886),  9  Colo.  623,  21  Pac.  471;  In  re 
Court  of  Appeals  (1890),  15  Colo.  578,  26  Pac.  214;  People, 
ex  rel.,  v.  Richmond  (1891),  16  Colo.  274,  26  Pac.  929;  Berk- 
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enfield  v.  People  (1901),  191  111.  272,  61  N.  E.  96;  State  v. 
Nasi  (1908),  209  Mo.  708,  108  S.  W.  563;  State,  ex  rel,  v. 
Allen  (1869),  6  Kan.  213;  Hildreth's  Heirs  v.  Mclntire's 
Devisee  (1829),  1  J.  J.  Mar.  (Ky.)  ^206,  19  Am.  Dec. 
61;  State  v.  Wilmington,  etc.,  R.  Co.  (1898),  122  N.  C.  877, 
29  S.  E.  334;  Bhyne  v.  Lipscombe  (1898),  122  N.  C.  650,  29 
S.  E.  57;  Elliott,  App.  Proc.  §§2,  5,  25,  26,  72. 

In  the  case  of  In  re  Court  of  Appeals  (1886),  9  Colo.  623, 
the  supreme  court  of  Colorado  held  that  an  intermediate 
court,  having  appellate  and  final  jurisdiction,  could  not  be 
legally  created  by  the  legislature.  The  court  in  that  ease 
said:  "The  judicial  power,  both  appellate  and  original, 
lodged  by  the  constitution  in  the  supreme  court,  cannot  be 
transferred  to  another  court  created  by  the  legislature  in 
any  manner  so  as  to  make  its  decisions  and  opinions  final. 
This  jurisdiction  is  lodged  in  'a  supreme  court.'  Two  such 
courts  with  like  jurisdiction  and  jwwers  are  not  contem- 
plated by  the  constitution." 

In  the  case  of  People,  ex  rel,,  v.  Circuit  Judge,  supr/i,  the 
question  arose  as  to  the  power  of  the  legislature  to  deprive 
the  circuit  courts  of  any  portion  of  their  appellate  jurisdic- 
tion over  the  courts  of  the  justices  of  the  peace.  Cooley, 
C.  J.,  who  wrote  the  opinion  in  that  case,  said :  "Both  these 
classes  of  courts  are  constitutional  courts,  and  so  far  as  any 
jurisdiction  is  conferred  upon  either  by  the  constitution,  it 
is  beyond  the  reach  of  the  legislative  power.  •  •  • 
While  it  may  be  and  has  been  claimed  that  the  appellate 
jurisdiction  still  remains,  though  some  cases  are  removed 
from  its  scope,  there  can  be  no  plausible  argument^  as  we 
think,  that  the  supervisory  control  is  left  unimpaired  when 
as  to  a  large  class  of  cases  it  is  wholly  superseded,  and  the 
control  conferred  upon  another  tribunal.  Any  reasoning 
that  would  support  such  legislation  would  justify  a  like 
apportionment  of  the  probate  jurisdiction  between  the  con- 
stitutional probate  court  and  the  municipal  courts  of  legis- 
lative creation." 
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In  Brown  v.  Buck,  supra,  the  court,  in  considering  an  act 
of  the  legislature  that  attempted  to  make  changes  in  the 
equity  practice,  as  such  practice  existed  when  the  constitu- 
tion was  adopted,  so  as  to  confer  upon  a  jury  larger  powers 
in  equity  cases,  said:  "As  it  is  not  competent  for  the  legis- 
lature to  deprive  the  supreme  court  of  its  revisory  jurisdic- 
tion over  all  the  other  state  trbunals,  no  legislation  which 
practically  destroys  it  is  valid." 

The  case  of  Henderson  v.  Beaton,  supra,  deals  with  an  act 
of  the  legislature  creating  a  commission,  whose  members 
were  styled  "Commissioners  of  Appeals,"  to  relieve  the  ac- 
cumulation of  business  in  the  supreme  court  and  the  court 
of  appeals.  The  court  in  that  case  held  that  if  in  a  case 
involving  life,  liberty  or  property,  litigants  were  denied  the 
right  to  resort  to  the  constitutional  courts  of  that  state,  and 
were  required  to  go  before  different  tribunals,  organized  per- 
haps under  unfavorable  circumstances  and  in  a  manner  less 
calculated  to  receive  wise  and  impartial  adjudications,  the 
constitution  would  be  violated.  It  was  there  said  tliat 
"the  constitutional  courts  are  designed  to  secure  the  citizen 
in  his  rights  and  to  enforce  the  observance  of  constitutional 
limitations." 

In  the  case  of  People,  ex  rel,,  v.  Richmond,  supra,  a  ques- 
tion quite  similar  to  the  one  involved  in  the  case  at  bar  was 
considered.  The  supreme  court  said:  "There  can  be  no 
doubt  about  the  supremacy  of  the  supreme  court.  This  court 
is  placed  by  the  constitution  at  the  head  of  the  judicial  sys- 
tem of  the  state;  from  its  judgments  there  is  no  appeal  to 
any  other  state  tribunal,  and  its  determinations  are  binding 
upon  the  rest  of  the  state  judiciary.  The  legislature  cannot 
interfere  with  its  existence  or  supremacy ;  nor  can  that  body 
alter  the  nature  of  its  jurisdiction  and  duties.  And  it  fol- 
lows of  course  that,  without  change  in  the  fundamental  law, 
the  legislature  cannot  create  a  court  of  coordinate  final  jur- 
isdiction. In  re  Court  of  Appeals  [1886],  9  Colo.  623,  21 
Pac.  471;  In  re  Court  of  Appeals  [1890],  15  Colo.  578,  26 
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Pac.  214.  Every  tribunal  established  by  statute,  whether 
clothed  with  original  or  appellate  powers,  must,  like  the  trial 
courts  expressly  named  in  the  constitution,  he  inferior  to  the 
supreme  court,  subject  to  its  ^superintending  control/  and 
guided  by  its  decisions  upon  questions  determined  in  the  ex- 
ercise of  its  appellate  authority."     (Our  italics.) 

In  the  case  of  Traphagan  v.  Township,  etc.,  supra,  the  su- 
preme court  of  New  Jersey  declared  that  the  legislature  was 
without  capacity  to  change  the  nature  of  the  supreme  court, 
either  by  directly  abridging  its  original  power,  or  by  weaken- 
ing its  authority  by  lodging  it  coordinately  in  some  other  tri- 
bunal. 

In  the  case  of  Berkenfield  v.  People,  supra,  the  supreme 
court  of  Illinois  held  that  the  act  creating  an  appellate  court 
was  not  unconstitutional,  because  its  judgments  might  be  re- 
viewed by  the  supreme  court  on  appeal. 

In  Elliott,  App.  Proc.  §2,  it  is  said:  "Where  the  con- 
stitution defines  the  jurisdiction  of  a  court  the  legislature 
cannot  take  it  away,  nor,  indeed,  change  it  in  any  material 
respect.  As  a  corollary  of  this  principle  it  must  follow  that 
where  a  supreme  court  is  created  by  the  constitution  with 
ultimate  appellate  jurisdiction,  the  legislature,  although  it 
may  have  the  power  to  establish  courts,  cannot  take  away  the 
superior  appellate  jurisdiction.  The  Constitution  of  Indiana 
creates  a  Supreme  Court,  and  makes  it  the  highest  judicial 
tribunal  of  the  State,  so  that  while  inferior  tribunals  may  be 
created,  a  higher  one  cannot  be  established  by  the  legisla- 
ture. While  the  legislature  cannot  rightfully,  or  constitu- 
tionally, take  away  the  supreme  appellate  jurisdiction  of  the 
Supreme  Court,  it  may  regulate  the  procedure,  designate  the 
amount  that  shall  authorize  an  appeal,  and,  within  limits, 
designate  the  class  of  cases  that  may  be  appealed;  but  it 
cannot,  under  the  guise  of  regulating  the  procedure  or  the 
right  of  appeal,  take  away  the  essential  jurisdiction  of  that 
court  as  the  highest  court  of  error  or  appeals." 

The  same  author  also  says  (Elliott,  App.  Proc.  §5) :     *'It 


Digitized  by  LjOOQ IC 


MAY  TERM,  1911.  95 

Ex  parte  France— 17(5  Ind.  72. 

is  no  doubt  true  that  under  the  constitutional  amendments  of 
1881,  the  legislature  may  create  intermediate  appellate 
courts,  but  as  it  cannot  take  from  the  supreme  court  the  ulti- 
mate appellate  jurisdiction  it  would  seem  to  follow  that  no 
statute  can  be  valid  which  assumes  to  vest  in  any  other 
tribunal  than  the  supreme  court  jurisdiction  of  questions 
which  require  the  highest  expression  of  judicial  judgment. 
Whether  the  legislature  can  give  any  other  tribunal  than  the 
supreme  court  jurisdiction  over  all  cases  invohang  simply  a 
controversy  as  to  the  right  to  money  is  doubtful,  for  it  seems 
that  even  where  money  alone  is  in  dispute  there  must  be 
some  limit  to  the  jurisdiction  of  an  intermediate  tribunal, 
otherwise  it  would  not  be  inferior."     (Our  italics.) 

The  Constitution  expressly  invests  the  Supreme  Court 
with  jurisdiction,  coextensive  with  the  limits  of  the  State,  in 

appeals  and  writs  of  error.     No  other  court  of  appel- 
10.  late  jurisdiction  created  by  the  legislature  can  by  that 

body  be  authorized  to  enter  this  domain  of  the  juris- 
diction of  the  Supreme  Court  to  the  entire  exclusion  of  the 
supervising  or  reviewing  jurisdiction  of  the  latter  court. 
State,  ex  rcl.,  v.  Noble,  supra.  No  one  would  have  the  bold- 
ness to  argue  that  the  legislature  might  divide  the  State  into 
two  districts,  one  north  and  the  other  south,  and  invest  the 
Appellate  Court  with  final  jurisdiction  over  cases  appealed 
from  the  trial  courts  in  the  southern  district,  leaving  the 
Supreme  Court  to  have  jurisdiction  over  appealable  cases 
arising  in  the  northern  district.  It  is  vain  to  argue  that  the 
act  in  question  has  due  regard  for  the  supremacy  of  the  Su- 
preme Court.  That  this  is  not  true  is  apparent  from  the 
fact  that  it  confers  final  jurisdiction  upon  the  Appellate 
Conrt  in  all  cases  for  the  recovery  of  money,  without  any 
limitation  as  to  the  amount,  and,  in  effect,  excludes  the  Su- 
preme Court  from  exercising  any  jurisdiction  whatever  in 
such  cases.  That  this  results,  in  respect  to  such  cases,  in 
making  the  Supreme  Court  virtually  inferior  to  the  Appel- 
late Court,  is  self-evident.     By  the  provision,  '*  under  such 
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regulations  and  restrictions  as  may  be  prescribed  by  law," 
as  contained  in  article  7,  §4,  of  the  Constitution,  the  legisla- 
ture is  not  empowered  entirely  to  deprive  the  Supreme  Court 
of  appellate  jurisdiction  in  all  eases  for  the  recovery  of 
money.  Elliott,  App.  Proc.  §2j  Curry  v.  Marvin  (1849),  2 
Fla.  4:11;  Alexander  v.  Bennett  (1875),  60  N.  Y.  204. 

Certainly  it  does  not  alter  the  case  that  the  legislature, 
after  wholly  stripping  the  Supreme  Court  of  all  appellate 
jurisdiction  in  such  cases,  then,  by  the  act  in  question,  con- 
fers final  jurisdiction  thereover  upon  another  court  of  its 
own  creation.  That  which  the  legislature  is  by  the  Consti- 
tution prohibited  from  doing  directly,  it  cannot  do  indi- 
rectly. The  question  with  which  we  have  to  deal  has  never 
been  before  this  court. 

The  cases  referred  to  by  counsel  seeking  to  uphold  tho 
validity  of  the  act  arose  soon  after  the  creation  of  the  Ap- 
pellate Court,  which  was  established  by  the  legislature  only 
temporarily.  The  first  case  is  Ex  parte  Sweeney  (1891),  126 
Ind.  583,  which  arose  out  of  the  request  of  the  Clerk  of  the 
Supreme  Court  for  instructions  in  regard  to  what  cases, 
under  the  act  creating  the  Appellate  Court,  should  be  dis- 
tributed by  him  to  that  court.  No  constitutional  question, 
cither  as  to  the  validity  of  the  court  or  its  jurisdiction  under 
the  statute  creating  it,  was  raised  in  that  case. 

In  the  case  of  Branson  v.  Studebaker  (1892),  133  Ind. 
147,  the  jurisdictional  question  raised  was  whether  the  title 
to  real  estate  was  in  issue;  if  so,  jurisdiction  under  the 
statute  was  in  the  Supreme  Court.  Nothing  was  said  by 
the  court  that  militates  in  any  way  against  our  holding  in 
the  case  at  bar.  The  court  apparently  based  the  validity  of 
the  statute  creating  the  Appellate  Court  wholly  upon  the 
ground  that  its  jurisdiction  was  so  limited  as  to  prevent  it 
from  equalling  in  authority  the  Supreme  Court. 

The  case  of  Newman  v.  Gates  (1898),  150  Ind.  59,  arose 
upon  a  petition  for  a  writ  of  certiorari  to  be  issued  by  the 
Supreme  Court  to  the  Appellate  Court,  to  require  the  latter 
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to  certify  over  the  case  of  Gates  v.  Newman  (1897),  18  Ind. 
App.  392,  in  order  that  it  might  be  determined  by  the  Su- 
preme Court  whether  the  opinion  of  the  Appellate  Court  in 
that  case  contravened  or  conflicted  with  the  decision  in  the 
case  of  Goble  v.  Dillon  (1882),  86  Ind.  327,  44  Am.  Rep.  308. 
The  court  held  that  the  decision  of  the  Appellate  Court  did 
not  in  any  manner  conflict  with  the  decision  in  Ooble  v.  Dil- 
lon, supra,  and  therefore  the  petition  for  the  writ  of  cer- 
tiorari was  dismissed.  Having  reached  that  conclusion,  it 
was  unnecessary  for  the  court  to  go  into  a  consideration  of 
the  character  of  the  Appellate  Court,  or  the  authority  of  the 
Supreme  Court  to  issue  a  writ  of  certiorari  ordering  a  cer- 
tification of  the  case  in  question.  In  the  case  of  Newman  v. 
Gates,  supra f  however,  it  is  said  that  "there  can  be  no  doubt 
that  the  legislature,  in  creating  the  Appellate  Court,  and  par- 
ticularly in  the  enactment  of  the  section  above  cited  [f.  c.,  the 
section  requiring  the  decisions  of  the  Appellate  Court  to  con- 
form to  the  decisions  of  the  Supreme  Court],  expressed  its 
intention  that  the  interpretation  of  the  law  in  the  courts  of 
this  State  should  remain  uniform  and  consistent,  and  that 
such  interpretation  should  be  determined  wholly  by  the  de- 
cisions of  the  Supreme  Court." 

In  concluding  the  consideration  of  the  questions  in  this 
ease,  we  may  say  that  the  judges  of  this  court  on  being  in- 
ducted into  office  are  required  to  take  a  solemn  oath 

11.  to  support  the  Constitution  of  the  State.     This  duty 
can  be  performed  no  more  sacredly  by  them  than  in 

upholding  and  maintaining  the  constitutional  powers  and 
authority  invested  in  that  tribunal. 

Without  further  comment,  we  conclude  and  so  hold,  for 
the  reasons  herein  given,  that  the  act  of  the  legislature  ap- 
proved March  3,  1911  (Acts  1911  p.  201),  here  in- 

12.  volved,  is  violative  of  and  antagonistic  to  the  Consti- 
tution of  this  State,  and  therefore  invalid  in  all  its 

parts  except  §3.    Under  the  circumstances,  §5  of  the  act  in 
Vou  176—7 
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question,  which  professes  to  repeal  all  laws  or  parts  of  laws 
in  conflict,  and  also  §10  of  the  act  of  1901,  must  be  held  to 
be  ineffectual  and  of  no  avail,  and  the  act  concerning  appeals, 
increasing  the  number  of  judges  of  the  Appellate  Court, 
approved  March  12,  1901,  as  amended  by  the  act  of  1907, 
remains  in  full  force  and  effect  in  all  its  parts.  As  §3  of  the 
act  of  1911  is  not  dependent  on  any  of  the  invalid  provisions 
of  that  act,  it  can  stand,  and  the  clerk  of  this  court  will  be 
controlled  thereby.  It  follows,  and  we  so  direct  and  order, 
that  the  petitioner,  the  clerk  of  this  court,  must  disregard 
the  act  of  1911,  with  the  exception  of  §3,  and  must  be  con- 
trolled by  the  act  of  1901,  supra,  as  amended  in  1907,  supra, 
which  still  stands  and  remains  in  full  force  and  effect  as  it 
did  at  the  time  of  the  passage  of  the  act  of  1911,  supra. 

All  of  which  is  ordered  and  adjudged  by  this  court. 

Morris  and  Cox,  JJ.,  dissent. 

Concurring  Opinion. 

Myers,  J. — If  the  members  of  the  court  were  free  to  con- 
sult their  individual  dispositions  in  this  case,  I  should  be 
disposed  to  lodge  the  responsibility  with  the  legislature,  ig- 
noring the  results,  but  we  are  not  thus  free,  and  cannot 
escape  the  responsibility  imposed  upon  us. 

This  court  is  charged  under  the  Constitution  with  the  duty 
of  upholding  its  constitutional  integrity,  and  I  am  unable  to 
bring  myself  to  see  it  in  any  other  light  than  that  the  act  in 
question  is  the  entering  wedge  to  the  ultimate  destruction  of 
the  supremacy  of  the  court.  For,  if  its  jurisdiction  to  de- 
clare what  is  the  supreme  law  of  the  State  can  be  devested,  as 
is  proposed  by  this  act,  then  it  is  but  a  step  further  upon 
the  same  reasoning  to  strip  the  court  practically  of  all  ju- 
risdiction of  questions,  both  small  and  great,  in  which  the 
dearest  interests  of  the  most  lowly  citizen  may  be  involved, 
or  vast  sums  of  money  which  may  affect  those  interested  even 
more  than  the  small  property  of  the  humble  citizen.     That 
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such  result  is  possible,  is  sufficient  to  require  great  caution, 
for  the  consequent  evils  could  not  be  measured.  Although 
the  legislative  branch  of  the  government  is  imbued  with 
as  patriotic  and  just  motives,  and  as  high  ideals,  as  this 
court,  and  has  as  just  a  desire  tx>  respect  the  limits  of  its 
jurisdiction,  we  know  from  the  abundant  history  of  the 
past,  that  it  has  indulged  in  occasional  infractions  of  the 
Constitution,  which  required  the  interposition  of  the  check 
of  this  court. 

It  is  urged  that  the  act  grew  out  of  the  exigencies  of  the 
times.  To  say  that  to  expedite  the  business  of  those  who  are 
before  the  court  is  desirable,  can  never  be  a  just  reason  for 
disregarding  the  organic  law,  one  of  the  very  purposes  of 
which  is  to  guard  against  the  press  of  exigencies  that  may 
sweep  away  fundamental  landmarks  or  overthrow  govern- 
ments. Expediency  can  never  be  an  excuse  for  a  court  to 
overthrow  a  constitution.  But  because  of  the  exigencies  pre- 
sented by  the  increase  of  business  in  the  Appellate  Court 
whieh,  notwithstanding  the  most  arduous  labor  of  its 
members,  cannot  be  kept  pace  with,  what  would  be  the 
result  if  the  act  were  held  valid  t  There  are  pending 
in  the  Supreme  Court  286  cases,  and  in  the  Appellate  Court 
764  cases.  Seventy-five  per  cent  of  the  cases  in  the  Supreme 
Court  would  be  retained,  and  forty-five  per  cent  of  those  in 
the  Appellate  Court  transferred,  leaving  the  latter  court  479 
cases,  and  the  Supreme  Court  523  cases,  which  will,  at  one 
stroke,  set  this  court  back  at  least  two  and  a  half  or  three 
years,  which  is  about  the  average  time  the  Appellate  Court 
is  behind  with  its  business,  while  the  criminal,  advanced  and 
other  cases  having  precedence  would  greatly  increase  the  dis- 
parity, so  that  suitors  in  that  court  of  certain  classes  would 
not  have  their  cases  advanced,  nor  would  those  whose  causes 
should  be  transferred  to  this  court  be  any  better  off,  for 
there  is  a  limit  to  human  endurance  to  do  the  work,  while 
those  whose  causes  might  be  transferred  from  this  court 
would  be  largely  inconvenienced  by  the  change,  and  to  such 
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pass  would  we  all  come,  upon  the  doctrine  of  expediency. 
However  much  the  doctrine  of  expediency  may  obtain  in 
furnishing  speedy  remedies  to  suitors,  and  however  much  it 
is  to  be  desired,  there  are  deeper  considerations  when  it 
comes  to  so  wide  a  departure  from  the  established  rules  as 
this  act  contemplates,  and  upon  that  question  I  do  not  put  it 
upon  any  consideration  of  expediency,  amount,  or  classes  of 
cases  as  furnishing  a  guide,  but  in  the  inherent  power  of  this 
court  to  declare  the  law  of  the  land,  without  regard  to 
amount  or  classes  of  persons  or  interests  involved.  The 
Constitution  (Art.  7,  §4)  reads  that  "the  Supreme  Court 
shall  have  jurisdiction  coextensive  with  the  limits  of  the 
State  in  appeals  and  writs  of  error,  under  such  regulations 
and  restrictions  as  may  be  prescribed  by  law.  It  shall  also 
have  such  original  jurisdiction  as  the  General  Assembly  may 
confer."  Thus  the  court  is  by  the  Constitution  vested  with 
the  supreme  jurisdiction  of  appeals.  It  may  have  original 
jurisdiction  when  the  legislature  confers  it,  but  it  is  not  de- 
pendent upon  the  legislature  for  any  appellate  jurisdiction. 
That  is  fixed  by  the  Constitution.  That  being  true,  what  is 
meant  by  the  phrase  **  under  such  regulations  and  restric- 
tions as  may  be  prescribed  by  law"?  as  those  words  would  be 
understood  in  the  connection  used,  giving  them  their  usual 
and  natural  meaning,  and  having  in  mind  the  conditions 
existing  .at  the  time  of  the  adoption  of  the  Constitution.  It 
seems  to  me  that  **  regulations"  refer  to  the  procedure,  and 
**  restrictions"  not  only  to  the  procedure  but  to  the  cases,  or 
class  of  cases,  in  which  appeals  may  be  taken.  For  the 
moment  I  lay  aside  the  question  of  the  power  of  the  legisla- 
ture to  restrict  appeals,  to  present  another  matter. 

When  the  Constitution  was  adopted,  the  common-law  writ 
of  error  was  as  well  known  as  appeals,  and  they  are  recog- 
nized by  the  Constitution  in  all  their  common-law  force. 
They  could  be  abolished  only  as  was  done  by  the  code  of 
1852,  if  at  all,  by  the  substitution  in  their  place  of  some 
remedy  of  similar  effect,  and  it  is  highly  probable  that  they 
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cannot  be  abolished  at  all.  However  that  may  be,  the  code 
of  1881  is  silent  as  to  the  abolition  of  writs  of  error,  and 
under  the  rale,  the  common-law  writ  of  error  was  revived. 
Donaldson  v.  State,  ex  rel  (1906),  167  Ind.  553;  Baum  v. 
Thorns  (1898),  150  Ind.  378,  65  Am.  St.  368. 

Hence,  if  it  could  be  abolished  as  a  rule  of  procedure,  it 
was  certainly  revived,  and  was  in  force  in  all  its  common- 
law  vigor,  and  is  a  constitutional  and  prerogative  writ  of  this 
court,  to  be  exercised  as  the  court  shall  see  fit,  so  that  even  if 
the  act  of  1911  (Acts  1911  p.  201)  could  be  held  to  be 
effective,  the  right  to  the  writ  of  error  remains. 

It  had  its  origin  in  the  common  law,  and  was  adopted  in 
the  United  States  as  a  part  of  the  common-law  system.  The 
common  law  by  express  statute  is  adopted  in  this  State,  with 
some  qualifications,  and  unless  abolished  by  statute  the  writ 
stiU  remains  as  an  available  remedy. 

If  said  act  of  1911  could  be  upheld,  the  result  would  be 
the  same  in  the  reserve  power  of  this  court,  and  it  is  the 
only  possible  ground  upon  which  it  can  be  upheld;  but  it 
would  not  have  been  passed  had  that  condition  been  rej^arded 
as  possible.  Wiscart  v.  D'Auchy  (1796),  3  Dall.  *320,  1  L. 
Ed.  619;  Ex  parte  Thistleton  (1877),  52  Cal.  220;  Unknown 
Heirs,  etc.,  v.  Baker  (1860),  23  111.  430;  Willoughby  v. 
George  (1877),  4  Colo.  22. 

It  has  been  held  that  the  writ  cannot  be  abolished  by  the 
legislature,  where  the  power  to  issue  it  is  by  the  constitution 
vested  in  a  court.  Harrison  v.  Tradee  (1871),  27  Ark.  59; 
Martin  v.  Simpkins  (1894),  20  Colo.  438,  38  Pac,  1092 ;  Baier 
v.  Schermerhorn  (1897),  96  Wis.  372,  71  N.  W.  600;  But  trick 
V.  Roy  (1888),  72  Wis.  164,  39  N.  W.  345. 

The  right  to  a  writ  of  error  exists  independently  of  any 
statutory  or  constitutional  provisions,  by  force  of  the  com- 
mon law,  in  all  cases  where  jurisdiction  is  exercised  in  in- 
ferior courts  according  to  the  course  of  the  common  law,  and 
without  further  action  by  the  legislature.  Haines  v.  People 
(1880),  97  111.  161 ;  Stebbins  v.  Anthony  (1880),  5  Colo.  273 ; 
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Reece  v.  Knott  (1861),  3  Utah  436,  24  Pac.  759;  Sarchet  v. 
Vnited  States  (1838),  37  U.  S.  143,  9  L.  Ed.  1033;  Bevins  v. 
Ramsey  (1850),  52  U.  S.  ^185,  13  L.  Ed.  657;  Wilson  v. 
Wold  (1885),  2  Wash.  Ter.  376,  7  Pa.  857;  Klein's  Appeal 
(1882),  11  Wkly.  Notes  (Pa.)  449;  United  States  v.  Oilson 
(1871),  1  Idaho  364;  United  States  v.  Hailey  (1886),  118  U. 
S.  233,  6  Sup.  Ct.  1049,  30  L.  Ed.  173;  In  re  Cooke  (1834), 
15  Pick.  (Mass.)  234;  Prentice  Brownstone  Co.  v.  King 
(1894),  39  Neb.  816,  58  N.  W.  277;  Baxter  v.  Trustees,  etc. . 
(1847),  16  Ohio  56;  Unknown  Heirs,  etc.,  v.  Baker,  supra; 
Smith  V.  Gibson  (1889),  26  Neb.  511,  41  N.  W.  360;  Doty  v. 
Moore  (1856),  16  Tex.  591;  Bryant's  Heirs  v.  Stearns 
(1849),  16  Ala.  302;  Gore  v.  Ray  (1888),  69  Mich.  114,  36  N. 
W.  739;  Letm  v.  Wallick  (1817),  3  Serg.  &  R.  ^410;  Stiles  v, 
ToM^n  of  Windsor  (1873),  45  Vt.  520;  Cooper  v.  Summers 
(1853),  1  Snead  (Tenn.)  •452. 

Here,  we  have  the  writ  provided  for  by  the  express  lan- 
guage of  the  Constitution. 

But  it  is  sought  to  uphold  said  act  of  1911,  upon  the 
ground  of  the  right  of  the  legislature  to  restrict  or  deny  ap- 
peals. The  question  to  my  mind  lies  deeper.  The  legislature 
has  given  a  right  of  appeal  in  a  great  variety  of  cases.  These 
appeals  are  therefore  impressed  ^ith  the  constitutional  right, 
not  of  any  suitor  to  have  any  particular  court  determine  his 
ease,  but  the  right  to  have  the  supreme  law  of  the  State  de- 
clared as  such,  independently  of  any  particular  case,  though 
it  would  have  to  be  done  in  a  case  before  the  court,  and  that 
cannot  be  done,  so  long  as  the  right  to  be  heard  is  restricted 
to  another  court.  It  may  be  much  abler  in  point  of  the  per- 
sonnel of  its  members,  and  they  may  be,  and  are  presumed  to 
be,  imbued  with  as  high  motives  and  desires,  but  they  cannot, 
in  the  nature  of  things,  speak  ex  cathedra;  that  alone  is  the 
province  of  the  Supreme  Court,  if  it  is  to  exist  with  its 
ancient  prerogatives  and  jurisdiction  under  the  Constitu- 
tion. Neither  can  a  coordinate  court  take  its  place  or  exer- 
cise its  jurisdiction,  and  the  effect  of  said  act  of  1911,  what- 
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ever  its  purposes,  and  however  well  intended,  can  have  no 
other  effect  as  to  the  class  of  cases  sabmitted  to  it»  and  that 
a  large  and  imx>ortant  class. 

It  is  sought  by  the  able  counsel  for  the  State,  Mrbile  ad- 
mitting that  there  can,  in  the  nature  of  things,  be  but  one 
Supreme  Court,  to  make  a  distinction  between  jurisdiction 
and  authority;  that  is,  that  authority  to  determine  certain 
classes  of  cases  finally,  and  without  the  power  of  revision  as 
to  the  law,  may  be  given  to  inferior  courts,  without  affecting 
or  taking  away  the  jurisdiction  of  the  Supreme  Court  To 
my  mind,  the  thing  cannot  be.  The  authority  to  determine  a 
case  is  jurisdiction  to  determine  it^  and  if  authority  to  deters 
mine  it  finally  is  given,  that  is  supreme  jurisdiction  as  to 
that  case,  and  to  that  extent  supersedes  the  jurisdiction  of 
the  Supreme  Court  so  effectually  as  to  divide  its  jurisdiction, 
which  is  by  the  Constitution  declared  to  be  coextensive  with 
the  limits  of  the  State. 

It  is  also  urged  that  the  jurisdiction  of  the  Supreme  Court 
is  still  coextensive  with  the  limits  of  the  State.  That  is 
true  by  the  very  force  of  its  creation,  and  its  jurisdiction  ex- 
tends not  only  over  the  limits  of  the  State,  but  by  the  force 
of  its  character  and  jurisdiction  over  the  subjects  of  litiga- 
tion, which  are  by  the  statute  made  appealable,  to  the  extent, 
at  least,  of  the  reserve  i>ower  in  the  court  to  declare  the  law 
of  the  commonwealth.  But  if  this  act  can  be  upheld,  which 
the  writer  would  much  like  to  see  done,  and  has  sought  to  do, 
out  of  regard  to  a  coordinate  branch  of  the  government, 
where  shall  the  line  be  drawn.  Once  the  power  of  subtrac- 
tion is  conceded,  no  limit  can  be  placed,  and  the  evils  that 
may  follow  cannot  be  forecast,  so  that  it  seems  to  me  that 
safety  can  lie  only  in  the  denial  of  the  power  sought  to  be 
conferred  by  said  act 
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Dissenting  Opinion. 

Morris,  J. — I  cannot  concur  in  the  opinion  of  the  major- 
ity of  the  court  in  this  cause,  and  the  importance  of  the 
statute,  held  by  the  majority  to  be  unconstitutional,  as  well 
as  the  legal  questions  presented,  impels  me  to  state  the  rea- 
sons for  dissenting,  in  an  opinion  of  unusual  length. 

Inasmuch  as  the  act  of  1901  (Acts  1901  p.  565,  §1337a  et 
seq.  Bums  1901)  defining  the  jurisdiction  of  the  Supreme 
and  the  Appellate  Court,  as  amended  in  1907  (Acts  1907  p. 
237,  §§1392,  1393  Bums  1908),  is  held  vaUd,  it  will  be  in- 
structive first  to  ascertain  just  what  changes  in  the  act  of 
1901,  supra,  are  made  by  the  act  of  1911  (Acts  1911  p.  201). 
An  examination  of  the  acts  discloses  the  fact  that  no  change 
whatever  is  made  in  sections  1-6,  8-13,  and  15-18  of  the  act 
of  1901,  as  amended  in  1907,  and  the  jurisdiction  of  the 
Supreme  Court,  as  defined  in  said  sections,  is  unchanged 
by  the  act  in  controversy. 

By  section  seven  of  the  act  of  1907,  supra,  the  Supreme 
Court  was  given  jurisdiction  in  ** proceedings  to  construe 
wills,  in  which  no  other  relief  is  asked.''  (Our  italics.) 
The  act  of  1911,  supra,  changes  this  section  to  read  as  fol- 
lows: **A11  actions  in  which  the  construction  of  a  will  is 
involved. ' ' 

The  effect  of  this  change  is  to  enlarge  greatly  the  jurisdic- 
tion of  the  Supreme  Court,  and  correspondingly  to  reduce 
that  of  the  Appellate  Court,  which  under  the  old  act  had 
jurisdiction  of  all  proceedings  involving  the  construction  of 
wills,  except  in  the  very  rare  cases  where  no  relief  was  asked 
except  the  construction  of  the  instrument. 

Section  one,  subdivision  fourteen  of  the  act  of  1907,  supra, 
gave  the  Supreme  Court  jurisdiction  in  appeals  wherein  a 
money  judgment  was  rendered  for  more  than  $6,000.  Under 
said  act,  jurisdiction  in  such  cases  is  transferred  to  the 
Appellate  Court.  The  number  of  such  cases  is  compara- 
tively small,  and  they  are  usually  determined  by  common- 
law  rules. 
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Section  one,  subdivision  fourteen,  of  said  act  of  1911,  con- 
fers on  the  Supreme  Court  jurisdiction  of  '*all  actions  in- 
volving the  title  to  real  estate  or  the  possession  thereof." 
Under  the  act  of  1901  as  amended  in  1907,  the  Appellate 
Court  had  jurisdiction  of  nearly  all  such  actions.  The  effect 
of  this  change  is  to  enlarge  the  jurisdiction  of  the  Supreme 
Court  not  only  as  to  the  number  of  cases,  but  also  as  to  the 
conceded  importance  thereof. 

Section  one,  subdivision  fifteen,  of  said  act  of  1911  gives 
the  Supreme  Court  jurisdiction  in  '*all  cases  involving  the 
granting  or  refusal  to  grant  injunctions,"  and  subdivision 
sixteen  thereof  confers  on  this  court  jurisdiction  of  '*all 
cases  for  the  specific  performance  of  contracts."  Under  the 
former  act,  the  jurisdiction  of  cases  designated  in  said  sec- 
tions was  vested  in  the  Appellate  Court.  Actions  for  in- 
junction and  specific  performance  are  of  purely  equitable 
cognizance,  and  cover  a  wide  and  important  field  in  our 
jurisprudence.  The  transfer  from  the  Appellate  Court  to 
the  Supreme  Court  of  these  two  classes  of  cases,  coupled 
with  that  of  all  cases  where  the  title  to  or  possession  of  real 
estate  is  involved,  and  also  that  of  all  cases  where  the  con- 
struction of  a  will  is  involved,  has  the  effect  of  giving  to  the 
Supreme  Court  jurisdiction  of  a  great  body  of  causes  of 
equitable  jurisdiction,  and,  on  consideration,  it  must  be  con- 
ceded that  these  changes  transfer  from  the  Appellate  Court 
to  the  Supreme  Court  the  most  important  equity  cases. 

Section  one,  subdivision  seventeen,  of  said  act  of  1911, 
gives  the  Supreme  Court  jurisdiction  of  all  probate  matters, 
including  estates  of  decedents,  infants,  and  persons  of  un- 
sound mind,  and  all  matters  incidental  thereto,  and  all  suits 
I>ertaining  thereto.  Under  the  former  act,  such  cases — ^and 
they  are  very  numerous — were  taken  to  the  Appellate  Court. 

By  the  act  of  1911,  supra,  the  jurisdiction  of  the  Supreme 
Court,  in  the  following  instances  is  left  precisely  as  it  for- 
merly existed :  In  cases  involving  the  validity  of  franchises 
and  ordinances  of  municipal  corporations ;  the  constitution- 
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ality  of  statutes  and  rights  guaranteed  by  the  state  or  fed- 
eral Constitutions;  criminal  prosecutions  and  election  con- 
tests; actions  of  mandate,  prohibition  and  quo  warranto; 
habeas  corpus  proceedings  and  actions  to  contest  wills; 
actions  to  establish  drains  and  improve  watercourses;  con- 
demnation proceedings ;  actions  to  establish  and  vacate  high- 
ways; judgments  granting  or  denying  liquor  licenses;  con- 
tempt of  court;  applications  for  admission  to  the  bar  to 
practice  law,  and  disbarment  proceedings ;  and  appeals  from 
interloctuory  orders. 

The  act  of  1901  as  amended  in  1907,  and  the  act  of  1911, 
contained  the  same  residuary  clause  conferring  on  the  Ap- 
pellate Court  jurisdiction  of  all  appealable  cases  except  those 
in  which  the  jurisdiction  was,  by  the  act,  specifically  vested 
in  the  Supreme  Court.  These  clauses  read  as  follows:  "All 
appealable  cases,  other  than  those  herein  mentioned,  shall  be 
taken  to  the  Appellate  Court. ' '  Acts  1907  p.  237 ;  Acts  1911 
p.  201.  "All  other  appealable  cases  shall  be  taken  to  the 
Appellate  Court.''    Acts  1901  p.  565. 

The  act  in  controversy  repeals  that  portion  of  the  act  of 
1901  providing  for  the  transfer  of  causes  from  the  Appellate 
Court  to  the  Supreme  Court.  This  act,  as  construed  by  the 
Supreme  Court,  authorized  the  transfer  of  a  case  only  when 
the  opinion  filed  by  the  Appellate  Court  declares  a  rule  in 
conflict  with  a  ruling  precedent  of  the  Supreme  Court,  or 
when  the  opinion  of  the  Appellate  Court  announces  an  er- 
roneous rule  on  a  new  question  of  law.  However  grossly 
erroneous  the  decision  of  the  Appellate  Court  may  have 
been,  when  the  record  was  taken  into  consideration,  or  how- 
ever unjust  to  the  litigant  may  have  been  the  action  of  the 
Appellate  Court,  when  tested  by  the  pleadings,  evidence  and 
judgment  of  the  trial  court,  no  relief  was  granted  to  the 
losing  party  on  a  petition  to  transfer,  unless  the  opinion  of 
the  Appellate  Court  asserted  an  erroneous  doctrine,  and  then, 
only  as  an  incident  thereto.  The  sole  purpose  of  the  law  was 
to  enable  the  Supreme  Court  to  control  the  statements  of 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  107 

Sx  parte  France — 176  Ind.  72. 

legal  principles  as  contained  in  the  opinions  of  the  Appellate 
Court,  and  was  in  no  manner  intended  to  secure  to  the  liti- 
gant a  review  of  his  case  on  the  merits.  City  of  Huntington 
V.  Lusch  (1904),  163  Ind.  266;  Grand  Rapids,  etc.,  B.  Co.  v. 
Railroad  Com,,  etc.  (1906),  167  Ind.  214,  and  cases  cited. 
"When  a  cause  was  transferred,  however,  the  Supreme  Court 
determined  it  on  its  merits.  The  Appellate  Court  is  not  re- 
quired to  give  any  opinion  on  affirming  a  judgment.  In  that 
event,  there  could  possibly  be  no  transfer,  and  an  appellant 
could  have  no  chance  for  incidental  relief.  §1401  Bums 
1908,  Acts  1901  p.  565,  §17. 

Section  1405  Burns  1908,  Acts  1901  p.  590,  provided  that 
whenever,  in  the  opinion  of  the  Supreme  Court,  there  is  a 
disparity  between  the  number  of  the  cases  pending  in  the  two 
courts,  the  Supreme  Court  may  order  a  specified  number  of 
cases  pending  in  the  Appellate  Court,  to  be  transferred  to 
the  Supreme  Court,  and  there  determined  in  the  same  man- 
ner as  if  they  had  been  appealed  originally  to  it.  §1405, 
supra.  This  section  was  neither  repealed  nor  modified  by 
the  act  under  consideration.  By  §4  of  said  act  of  1911  the 
jurisdiction  of  the  Appellate  Court  is  final,  except  in  cases 
where  two  or  more  of  the  judges  of  the  Appellate  Court  are 
of  the  opinion  that  a  ruling  precedent  of  the  Supreme  Court 
is  erroneous,  in  which  event  such  cases  are  to  be  transferred 
to  the  Supreme  Court. 

By  the  act  of  1901,  as  amended  in  1907,  the  jurisdiction  of 
the  Appellate  Court  was  final  in  such  cases,  unless  trans- 
ferred to  the  Supreme  Court  because  two  judges  of  either 
division  of  the  Appellate  Court  concluded  that  a  ruling 
precedent  of  the  Supreme  Court  was  erroneous,  or  unless 
transferred  by  the  Supreme  Court  because  of  the  erroneous 
declarations  of  law  in  Appellate  Court  opinions.  Acts  1901 
p.  565,  §10,  §1394  Burns  1908,  Acts  1907  p.  237.  This  latter 
provision,  found  in  §10,  is  repealed  by  said  act  of  1911. 

As  no  one  questions  the  act  because  it  transfers  from  the 
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Appellate  Court  to  this  court  jurisdiction  in  large  classes  of 
cases,  such  matter  will  not  be  considered. 

There  is  left,  therefore,  but  two  questions  in  this  contro- 
versy. The  act  of  1911  takes  from  the  Supreme  Court  juris- 
diction of  cases  when  there  is  a  money  judgment  of  $6,000, 
or  over,  and  it  takes  from  the  Supreme  Court  jurisdiction  of 
petitions  to  transfer  conferred  by  the  second  clause  of  §10 
of  tlie  act  of  1901.  In  no  other  respect  was  the  jurisdiction 
of  the  Supreme  Court  lessened  by  the  act  of  1911.  If  the 
General  Assembly  violated  the  Constitution  by  repealing  a 
section  of  a  statute  enacted  by  the  legislature  in  1901,  or  if 
it  violated  the  Constitution  in  taking  from  the  Supreme 
Court  jurisdiction  in  appeals  from  money  judgments  for 
$6,000,  or  over,  then  the  act  must  fall;  otherwise  it  must 
stand. 

It  will  scarcely  b^  contended  that  the  legislature  of  1911 
did  not  have  the  power  to  repeal  the  act  of  1901,  supra,  the 
only  limitations  on  the  power  of  the  General  Assembly  to 
repeal  former  acts,  of  which  I  am  aware,  is  the  provision  of 
the  federal  Constitution  forbidding  the  states  from  enacting 
laws  impairing  the  obligations  of  contracts,  and  the  provision 
of  our  own  Constitution  preventing  the  decrease  of  judges 
salaries  during  the  terms  for  which  they  may  have  been 
elected.  Of  course  neither  of  these  provisions  has  any  appli- 
cation here.  To  admit  that  a  legislature  may  enact  an  irre- 
pealable  law  is  to  concede  that  it  may  alter  the  very  Consti- 
tution from  which  it  derives  its  authority,  and  eventually 
deprive  succeeding  General  Assemblies  of  all  power.  Cooley, 
Const.  Lim.  (7th  ed.)  174.  That  the  legislature  acted  i^dthin 
the  scope  of  its  authority  in  repealing  this  enactment,  is  not 
debatable. 

But  in  the  majority  opinion  it  is  asserted  that  the  car- 
dinal i^oint  here  involved  is  not  what  cases  may  be  appealed, 
or  to  what  courts  appeals  may  be  taken — ^not  a  question  of 
personal  or  private  right  to  be  tied  down  solely  to  the  rights 
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of  litigants,  but  one  which  concerns  all  the  persons  of  the 
State. 

I  cannot  comprehend  why  a  litigant,  whose  title  to  prop- 
erty depends  on  the  correct  application  of  a  rule  of  law,  can 
be  constitutionally  denied  a  review  of  his  cause,  and  thereby 
be  denied  the  protection  of  the  law,  and  yet,  the  general 
public,  with  no  pecuniary  interest  involved,  can  have  the 
right  to  demand  a  review,  and  have  the  correct  rule  of  law 
declared.  No  authority  is  cited  to  support  the  proposition, 
and  I  am  unable  to  find  any. 

But  aside  from  its  novelty,  this  doctrine  cannot  possibly 
apply  to  any  matter  in  issue  here.  If  it  be  conceded  that 
the  Constitution  guarantees  to  the  general  public  the  right 
to  have  the  law  of  the  State  declared  with  absolute  accuracy 
by  the  Supreme  Court,  this  act  cannot,  even  by  conjecture, 
be  declared  to  violate  such  right.  The  act  does  not 
hint  even  at  affecting  anything  but  the  rights  of  liti- 
gants in  the  Appellate  Court.  In  the  classes  of  cases 
designated  as  appealable  to  the  Appellate  Court,  it  puts 
the  stamp  of  finality  on  the  litigation.  The  language  of 
the  statute  (Acts  1911  p.  201,  §4)  is  as  follows:  *'The 
jurisdiction  of  the  Appellate  Court  in  all  cases  in  which 
jurisdiction  is  hereby  conferred  upon  said  court  shall  be 
final."  The  clause  conferring  jurisdiction  (§1,  subd.  21)  is 
as  follows:  *'A11  appealable  cases,  other  than  those  herein 
mentioned  [those  appealable  to  the  Supreme  Court]  shall  be 
taken  to  the  Appellate  Court."  To  constitute  a  case  there 
must  be  a  subject-matter  presented  to  the  court  by  a  party. 
As  this  statute  pertains  only  to  appeals  by  persons — ^natural 
or  artificial — I  submit  that  the  only  question  here  involved  is 
the  power  of  the  legislature  to  limit  the  rights  of  parties  in 
appeals  in  certain  classes  of  cases  to  a  review  thereof  by  the 
Appellate  Court. 

Our  statutory  appeal  gives  practically  all  the  relief 
granted  by  the  common-law  writ  of  error  and  the  original 
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proceeding  by  appeal  introduced  into  equity  practice  from 
the  civU  law.    2  Cyc.  511-517. 

The  legislature  of  1852  abolished  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  at  the  same  time  abol- 
ished the  writ  of  error.  2  R.  S.  1852  pp.  27,  158.  It  has 
never  been  restored.  Prom  that  time  until  1901  no  other 
method  of  review  was  known  to  our  law  except  by  appeal. 
The  limited  scope  of  review,  provided  in  the  transfer  act  of 
1901,  was  wholly  new  to  our  law,  purely  of  statutory  creation, 
and  died  with  the  repeal  of  the  statute  in  1911.  This  leaves 
us  where  we  were  prior  to  1901,  with  the  appeal  as  the  only 
method  of  review,  unless  the  Constitution  itself  guarantees 
some  additional  remedy.  It  will  scarcely  be  contended  that 
such  remedy  can  be  found  in  the  language  of  the  Constitu- 
tion. It  provides  simply  that  the  **  Supreme  Court  shall 
have  jurisdiction  *  *  *  in  appeals  and  writs  of  error, 
under  such  regulations  and  restrictions  as  may  be  prescribed 
by  law."  Const.  Art.  7,  §4.  No  one  has  ever  questioned 
the  power  of  the  legislature  to  abolish  the  writ  of  error. 
Even  if  it  had  not,  in  express  terms,  done  so,  our  statutory 
appeal,  comprehensive  as  it  is,  would  probably  have  abolished 
it  by  implication.    2  Cyc.  517. 

As  only  appeals  and  writs  of  error  are  mentioned  in  the 
Constitution,  and  the  latter  having  been  constitutionally 
abolished,  the  General  Assembly  may  undoubtedly  limit  a 
litigant's  right  to  have  his  cause  reviewed  by  resort  to  ap- 
peal.    The  act  in  controversy  has  so  limited  it. 

It  is  suggested  in  the  majority  opinion,  however,  that  the 
act  of  1901  might  have  been  held  unconstitutional  if  it  had 
not  been  for  §10,  which  provided  for  a  limited  review  by 
transfer,  and,  with  that  repealed,  the  classification  of  causes 
appealable  to  the  Supreme  Court  would  have  been  unccn- 
stitutional. 

Classifications,  to  be  valid,  must  not  be  merely  arbitrary' ; 
they  must  have  some  reason  for  support,  inherent  in  the 
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subject-matter.  It  therefore  becomes  proper  to  consider  the 
conditions  surrounding  the  enactment  of  this  act  in  1911. 

The  transfer  act  of  1901,  in  actual  practice,  had  proved 
unsatisfactory  to  the  bar  of  the  State,  because  it  provided  for 
no  review  of  a  case  on  its  merits. 

At  the  fourteenth  annual  meeting  of  the  State  Bar  Asso- 
ciation of  Indiana,  held  at  Indianapolis  in  July,  1910,  the 
committee  on  Judicial  Administration  and  Remedial  Pro- 
cedure, by  its  chairman,  the  Hon.  Wm.  A.  Ketcham,  of  the 
Indianapolis  bar,  reported  for  adoption  by  the  association, 
and  presentation  to  the  General  Assembly  of  1911,  a  resolu- 
tion, seeking  the  amendment  of  the  transfer  act  so  as  to 
provide,  on  petition  to  transfer,  for  a  review  of  the  record 
on  its  merits.  After  full  debate,  as  shown  by  the  report  of 
the  proceedings,  the  resolution  was  adopted.  Proceedings 
Indiana  Bar  Association  (1910)  190-207. 

When  the  act  was  passed  on  March  3,  1911  (Acts  1911  p. 
201)  the  first  division  of  the  Appellate  Court,  which  had 
jurisdiction  of  appeals  from  the  northern  district,  was  de- 
ciding cases  where  the  transcripts  had  been  filed  in  the 
spring  of  1908.  Owing  to  the  less  volume  of  business  in  the 
southern  district,  the  second  division  was  not  so  far  behind. 
Litigants  in  the  northern  district,  with  appeals  pending  in 
the  Appellate  Court,  were  required  to  wait  from  two  to 
three  years,  after  the  filing  of  the  transcripts,  for  a  decision. 
The  result  was  practically  to  nullify  article  1,  §12,  of  our 
Constitution,  which  requires  that  '*  justice  shall  be  adminis- 
tered •  *  •  speedily,  and  without  delay.*'  The  Su- 
preme Court  had  the  right  to  take  over  cases  from  the  Ap- 
pellate Court  and  decide  them,  but,  owing  to  the  fact  that 
about  two-fifths  of  the  time  of  the  judges  of  the  Supreme 
Court  was  taken  in  considering  petitions  to  transfer,  it  had 
not,  at  that  time,  taken  over  any  Appellate  Court  cases  since 
May,  1906.  During  the  year  preceding  this  enactment  the 
Supreme  Court  had  transferred  from  the  Appellate  Court 
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about  sixteen  cases.  Of  these  cases,  the  result  reached  by 
the  Appellate  Court  was  approved  in  five  cases  and  disap- 
proved as  to  the  remainder.  These  conditions  confronted 
the  legislature  of  1911,  when  it  entered  on  the  enactment 
of  some  measure  for  relief.  The  result  was  this  act,  that 
abolishes  the  petition  for  transfer,  divides  the  jurisdiction 
between  the  courts  by  a  classification  of  cases  based  entirely 
on  their  nature,  greatly  increases  the  classes  of  cases  given 
to  the  Supreme  Court,  and  which  it  will  be  enabled  to  handle, 
by  reason  of  the  repeal  of  the  transfer  act;  it  also  denies 
persons  with  appeals  decided  against  them  in  the  Appellate 
Court  any  right  to  a  review  of  their  causes  by  the  Supreme 
Court. 

Three  courses  were  open  to  the  members  of  the  legislature : 
(1)  To  ignore  the  mandate  of  the  Constitution  which  guar- 
antees a  speedy  administration  of  justice,  and  permit  the 
delay  of  the  law  to  continue  its  work  of  bankrupting 
litigants,  or  compelling  them  to  accept  the  terms  offered 
by  their  adversaries  outside  of  court;  (2)  to  create  another 
appellate  court,  adding  greatly  to  the  burdens  of  the  tax- 
payers of  the  State;  (3)  to  repeal  the  transfer  act,  and  thus 
enable  the  Supreme  Court  to  devote  the  time  thus  saved 
to  the  consideration  of  cases  of  which  the  Appellate  Court 
then  had  jurisdiction ;  to  classify,  by  their  nature,  the  cases 
of  which  each  court  shall  have  jurisdiction,  thus  preventing 
any  substantial  conflict  of  decisions,  and  to  make  the  judg- 
ment of  the  Appellate  Court,  in  causes  of  which  it  has  juris- 
diction, final  and  conclusive,  by  denying  the  litigants  a  right 
to  appeal  therefrom  to  the  Supreme  Court. 

Our  Constitution  gives  the  Supreme  Court  no  supervising 
control  over  the  lower  courts,  as  do  the  constitutions  of 
many  states,  among  which  may  be  named  Michigan,  Wiscon- 
sin and  Colorado ;  and  even  in  such  states  it  has  been  uni- 
formly held  that  such  control  applies  only  to  keeping  in- 
ferior courts  within  the  bounds  of  their  jurisdiction.  People, 
ex  rel.y  v.  Richmond  (1891),  16  Colo.  274,  26  Pac.  929.    The 
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Constitution  says  nothing  about  the  rank  of  the  Supreme 
Court,  or  any  other  court;  but  giving  to  the  word  **rank" 
the  meaning  of  standing,  or  sphere  of  action,  it  does  by 
necessary  implication  make  this  court  the  one  of  highest 
rank.  The  Constitution  does  not  attempt  to  fix  any  stand- 
ard of  consistency  for  the  decisions  of  any  of  the  courts. 
If  it  had  so  attempted,  it  would  have  failed.  The  law  is  not, 
never  was,  and  never  can  be,  an  exact  science. 

We  measure  distances  and  surfaces  with  yard  sticks  and 
rod  poles,  and  we  weigh  substances  with  balances ;  for  these 
purposes  we  have  standards  on  which  all  agree.  But  when 
it  comes  to  laws — ^rules  of  action — ^whether  written  by  legi^ 
latures  or  declared  by  courts,  there  is  no  fixed  standard,  nor 
can  there  be  one  by  which  to  determine  their  wisdom.  These 
rules  change  necessarily  with  the  changes  in  habits,  customs 
and  industries  of  the  people.  ]\Ian  was  not  endowed  \\dth 
absolute  wisdom,  and  we  cannot  say  of  any  single  decision  of 
a  court,  that  it  declares  a  rule  that  should  stand  forever  un- 
modified. 

This  statute  requires  the  Appellate  Court  to  follow  the 
decisions  of  the  Supreme  Court.  The  presumption  is,  that 
it  will  do  so.  If  not,  the  legislature  can  abolish  the  court  at 
any  time.  The  judges  of  the  Appellate  Court  take  the  same 
oath  of  office  taken  by  the  judges  of  this  court.  Surely  bad 
faith  will  not  be  imputed  to  the  judges  of  that  court  in 
advance.  Banly  v.  Sims  (1911),  175  Ind.  345.  The  judges 
of  the  Appellate  Court  are  elected  by  the  voters  of  the  en- 
tire State,  just  as  the  judges  of  the  Supreme  Court  are 
selected.  They  receive  the  same  compensation  for  their  serv- 
ices. There  is  no  reason  why  the  people  may  not  elect  as 
judges  of  the  Appellate  Court  men  possessing  learning  and 
wisdom  equal  or  superior  to  that  possessed  by  judges  of  the 
Supreme  Court. 

The  Appellate  Court  has  been  in  existence  for  two  dec- 
ades. The  opinions  of  the  court,  printed  in  the  forty-five 
Vol.  176—8 
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volumes  of  Appellate  Court  reports,  are  a  sufficient  vindica- 
tion of  the  learning  and  wisdom  of  those  judges  who  have 
honored  the  State  by  their  valuable  contributions  to  our 
jurisprudence.  The  integrity  of  those  formerly  selected, 
and  the  improbability  that  the  people  of  the  State  will  in 
the  future  select  Appellate  Court  judges  of  inferior  char- 
acter, ought  to  disarm  suspicion. 

Under  this  act  the  Appellate  Court  will  have  for  its  de- 
termination causes  involving  new  questions  of  law  for  which 
no  precedent  may  be  found.  Some  of  these  questions  might 
be  decided  differently  by  the  Supreme  Court,  but  as  it  will 
not  be  called  on  for  decisions  in  such  cases,  there  will  be 
but  one  line  of  decisions. 

It  may  be  suggested  that  the  Appellate  Court  might  de- 
cide that  a  matter  involved  a  new  question  of  law,  when  the 
Supreme  Court,  if  permitted  to  decide,  might  hold  that  it 
was  governed  by  a  rule  formerly  declared  by  the  Supreme 
Court,  because  it  frequently  happens  that  judges  of  equal 
learning  and  probity  arrive  at  different  conclusions.  This 
may  be  conceded,  and  yet  the  question  remains.  Whose  de- 
cision would  be  preferable  t  It  is  just  as  likely  as  not  that 
the  Appellate  Court,  under  such  facts,  would  take  tie 
better  view.  As  said  before,  there  is  no  absolute  standard 
by  which  matters  of  this  character  can  be  determined.  The 
Supreme  Court  of  the  United  States  is  the  greatest  judicial 
tribunal  in  the  world.  Yet  it  will  not  be  claimed  that  its 
decisions  are  always  consistent.  At  least,  it  frequently  hap- 
pens that  four  of  its  nine  judges  contend  in  dissenting  opin- 
ions that  the  majority  opinion  is  in  conflict  with  another 
line  of  decisions.  That  great  tribunal  frequently  acknowl- 
edges previous  errors  by  overruling  former  decisions.  And 
so  it  is  with  this  court.  In  the  case  of  Board,  etc.,  v.  Allman 
(1895),  142  Ind.  573,  39  L.  R.  A.  58,  this  court  had  before 
it  for  consideration  for  the  thirtieth  time  the  question  of 
implied  liability  of  counties  for  the  negligence  of  their  offi- 
cers in  erecting  and  keeping  bridges  in  repair.    The  Supreme 
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Court  had  twenty-nine  times  decided  that  in  such  caaes  the 
counties  were  liable.    The  Appellate  Court,  being  required 
by  statute  to  follow  the  decisions  of  the  Supreme  Court,  had 
similarly  determined  eight  cases  brought  before  it.    After 
mature  consideration,  in  the  case  of  Board,  etc.,  v.  AUman, 
s\ipra,  the  Supreme  Court  overruled  the  previous  thirty- 
seven  cases,  thus,  in  the  one  case,  overruling  more  than 
twice  as  many  decisions  as  it  did  those  of  the  Appellate 
Court  in  the  year  preceding  this  enactment.    Time  has  vin- 
dicated the  wisdom  of  this  court  in  its  action  in  the  case  last 
cited,  and  its  action  has  met  with  the  approval  of  the  legal 
profession  and  the  people  of  the  State.     In  the  case  of 
V^esiem  Union  Tel.  Co.  v.  Ferguson  (1901),  157  Ind.  64, 
transferred  to  the  Supreme  from  the  Appellate  Court,  with 
the  recommendation  of  the  judges  thereof  that  this  court 
overrule  former  decisions  holding  that  actions  could  be 
maintained  against  telegraph  companies  for  damages  for 
mental  anguish  alone  resulting  from  the  company's  negli- 
gence, this  court  overruled  the  case  of  Reese  v.  Western 
Union  Tel  Co.  (1890),  123  Ind.  294,  7  L.  B.  A.  583,  and  a 
large  number  of  Appellate  Court  cases  following  it.    Many 
other  similar  cases  might  be  cited.    I  merely  refer  to  these 
cases  to  show  that  absolute  consistency  in  judicial  opinions 
in  the  same  court  is  not  attainable,  even  if  desirable. 

The  law  is  a  practical  science,  ordained  for  practical  peo- 
ple. Constitutions  are  made,  laws  enacted,  and  decisions  of 
courts  promulgated,  to  enable  the  people  the  better  to  enjoy 
life,  liberty  and  the  fruits  of  their  industry.  The  purpose 
in  establishing  this  court  was  not  to  create  a  school  of  juris- 
prudence— ^however  desirable  such  a  schopl  might  be— but 
was  primarily  to  administer  justice,  as  nearly  as  may  be 
approximated,  between  suitors  who  properly  presented  their 
causes;  and  also  to  preserve  the  decisions  for  the  use  and 
guidance  of  others  who  might  become  similarly  situated. 

While  the  Supreme  Court  has  the  capacity  to  receive  juris- 
diction of  all  controversies,  and  the  legislature  may  confer 
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on  it  jurisdiction  of  all  questions,  including  those  of  a 
gttcm-judicial  nature,  usually  left  to  councils,  boards  of  com- 
missioners, tax  commissioners  and  other  boards,  it  was  never 
contemplated,  even  in  the  infancy  of  the  State,  that  every 
dispute  should  be  reviewed  by  it.  Even  at  the  time  when  the 
State  contained  but  a  small  fraction  of  its  present  popula- 
tion, it  would  have  been  impossible  for  this  court  to  dispose 
of  more  than  a  small  part  of  such  business.  From  the  very 
beginnini?,  the  jurisdiction  of  this  court  was  restricted. 
Within  certain  limits,  as  to  the  amount  in  controversy,  ap- 
peals from  the  circuit  court  were  prohibited,  in  a  large  class 
of  cases,  from  the  beginning  until  now,  and  during  a  great 
portion  of  that  time  the  decision  of  the  circuit  court  was 
final,  even  in  matters  involving  rights  guaranteed  by  the 
federal  and  state  Constitutions.  Colliery  Engineer  Co,  v. 
American  Car,  etc,  Co.  (1901),  157  Ind.  111.  In  certain 
street  improvements,  involving  vast  interests,  reports  of  ap- 
praisers appointed  by  the  lower  court  are  final.  Randolph 
V.  City  of  Indianapolis  (1909),  172  Ind.  510. 

Under  our  law,  the  State  Board  of  Tax  Commissioners 
fixes  the  valuation  of  railroad  properties  in  the  State,  on 
which  taxes  are  annually  collected  from  the  companies.  Our 
Constitution  requires  a  just  valuation  of  all  property  for 
purposes  of  taxation.  In  fixing  this  valuation  of  railroad 
property,  however  grossly  erroneous  and  unjust,  the  action 
of  the  state  board  is  final,  in  the  absence  of  fraud.  Cleve- 
land, etc.,  B.  Co,  V.  Backus  (1893),  133  Ind.  513,  18  L.  R.  A. 
729.  The  aggrieved  party  in  such  case  cannot  even  get  a 
hearing  in  the  circuit  court.  The  gwflwt-judicial  boards  of 
various  kinds  annually  determine  the  amounts  of  money  to 
be  taken  from  the  people  and  corporations  of  the  State,  by 
assessments,  etc.,  aggregating,  probably,  a  larger  amount 
than  is  determined  by  all  the  courts  of  the  State.  No  doubt 
there  is  ranch  error  and  injustice  in  the  decisions  of  these 
various  boards,  but  such  decisions  are  not  reviewable,  sira- 
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ply  because  the  legislature  has  not  seen  fit  to  confer  juris- 
diction thereof  on  the  courts. 

Much  stress  is  laid  on  the  portion  of  the  act  that  takes 
from  the  Supreme  Court  jurisdiction  to  review  money  judg- 
ments in  actions  on  contract,  or  in  tort,  because  the  Appellate 
Court  is  given  final  jurisdiction  of  causes  that  might  involve 
''millions.**  So  far  as  the  question  of  amount  goes,  a  still 
greater  objection  might  be  urged  against  all  boards  of  a 
91^0^- judicial  nature. 

But  the  General  Assembly  was  warranted  in  limiting  the 
right  of  appeal  in  such  cases,  for  the  reason  that  actions  of 
this  character  are  largely  governed  by  common-law  or  well- 
settled  equity  rules,  and  their  determination  usually  requires 
only  the  application  of  well-settled  principles  of  law.  An- 
other reason  is,  that  in  this  class  there  are  numerous  cases, 
and  it  was  necessary  to  draw  the  line  of  classification  some- 
where. Another  strong  reason  is,  that  from  the  very  begin- 
ning, probably  for  the  reasons  before  stated,  limitations  were 
fixed  on  the  right  to  appeal  in  that  class  of  cases.  The  first 
Congress  which  convened  after  the  adoption  of  the  federal 
Constitution,  prohibited  appeals  where  the  amount  involved 
was  less  than  $2,000.  During  the  following  century  similar 
restrictions  were  applied  in  every  American  commonwealth. 
In  recent  years  there  has  been  a  tendency  to  limit  appeals 
classified  by  the  nature  of  the  action,  rather  than  the  amount 
involved.  The  new  constitution  of  New  York  forbids  a 
classification  resting  on  the  amount  in  controversy. 

No  court  has  ever  decided,  and  probably  none  ever  will, 
that  a  classification  based  on  the  amount  in  controversy, 
solely  because  the  amount  is  small,  is  valid.  Such  holding 
would  violate  the  equality  of  privileges  clause  of  our  Con- 
stitution. The  suit  involving  $500  may  be  just  as  important 
to  litigants  in  one  action  as  one  for  $50,000  is  to  those  in 
another.  Whether  this  be  so  or  not,  both  the  letter  and  spirit 
of  the  Constitution  would  be  violated  by  opening  the  doors 
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of  a  court  of  justice  to  ooe,  and  closmg  them  against  his  less 
opulent  neighbor. 

To  say  that  the  Supi^me  Court  of  Indiana,  whose  juris- 
diction is  coextensive  with  the  State,  will  hear  the  causes 
of  only  those  who  have  $6,000,  or  more,  at  stake,  simply  be- 
cause enough  money  is  not  involved  in  other  cases,  would 
be  abhorrent  to  the  principles  of  any  republican  form  of 
government,  or  even  to  those  of  any  modem  monarchy. 
Usually  no  reasons  have  been  given  by  the  courts  for  sus- 
taining classifications  based  on  the  amount  in  controversy, 
except  that  the  legislatures  have  so  decreed;  because  it  has 
always  been  recognized  that  the  legislative  department  of 
the  government  was  invested  with  the  unqualified  power  to 
apportion  the  jurisdiction  of  the  courts,  except  where  ex- 
pressly restrained  by  the  organic  law;  and  where  legislatures 
act  within  the  scope  of  their  authority,  courts  may  not  in- 
quire into  the  reasons  which  inspired  the  enactments. 

But  if  such  inquiry  is  permissible,  the  reasons  are  obvious 
and  valid. 

When  the  people,  by  the  Constitution,  create  the  highest 
court  of  review,  and  make  no  attempt  to  give  it  jurisdiction 
of  any  particular  class  of  cases,  and  know  that  it  is  impos- 
sible for  such  court  to  determine  all  the  controversies  that 
will  arise,  they,  by  sheer  necessity,  invest  the  legislative 
department  with  the  power  to  exclude  from  the  considera- 
tion of  such  court  certain  classes  of  cases ;  for  they  guarantee 
the  speedy  administration  of  justice.  With  the  necessity  of 
excluding  some  classes,  the  next  problem  is.  What  classes 
shall  be  so  marked  f  We  all  agree  that  those  should  be 
excluded  in  which  the  inferior  courts  would  be  least  likely 
to  err,  especially  where  these  classes  embrace  numerous 
causes,  and  would  greatly  relieve  the  burden  of  the  highest 
court.  This  is  what  this  act  has  done,  for  in  no  class  of 
cases  is  the  law  so  well  settled  as  in  that  of  money  judg- 
ments. Of  course  there  are  exceptions.  In  this  class  will 
necessarily  be  embraced  some  cases  of  peculiar  importance, 
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involving  entirely  new  questions  of  law.  But  no  law  can 
be  enacted  that  may  not  work  some  unfairness  in  a  particu- 
lar instance.  Even  our  statutes  of  descent  do  that  in  numer- 
ous cases.  Coupled  with  this  is  the  other  reason,  that  this 
class  embraces  so  many  cases,  it  will  greatly  relieve  the  bur- 
den on  the  dockets  of  the  Supreme  Court. 

It  is  true  that  the  Supreme  Court  would  not  have  had  its 
burdens  greatly  increased  by  leaving  with  it  cases  involving 
judgments  of  over  $6,000,  but  there  would  have  still  re- 
mained the  danger  of  two  lines  of  decisions. 

In  my  judgment,  the  legislature  did  not  violate  our  Con- 
stitution in  taking  from  the  Supreme  Court,  and  giving  to 
the  Appellate  Court,  jurisdiction  of  appeals  where  the  judg- 
ment was  for  an  amount  in  excess  of  $6,000. 

The  question  here  is  not  a  new  one.  The  Indiana  Consti- 
tution, so  far  as  the  Supreme  Court  is  concerned,  is  modeled 
after  the  federal  Constitution.  In  this  particular,  the  con- 
stitutions of  most  of  the  states  are  the  same.  In  a  few  in- 
stances the  jurisdiction  of  the  highest  court  is  defined,  in 
whole  or  in  part.  In  such  cases  there  can  be  no  question. 
But  in  most  states,  as  in  our  own,  the  constitution  simply 
creates  the  court,  and  invests  it  with  appellate  jurisdiction, 
coextensive  with  the  limits  of  the  state,  under  such  restric- 
tions and  regulations  as  the  legislature  may  prescribe.  As 
litigants  are  prone  to  exhaust  every  resource,  this  question 
has  been  presented  to  the  Supreme  Court  of  the  United 
States,  and  of  the  several  states  with  similar  constitutions, 
and  each  time  the  legislative  department  has  greatly  re- 
stricted the  right  of  appeal  to  the  highest  court.  The  rule 
deduced  from  these  decisions  is  as  follows:  Where  the 
right  to  appeal  from  the  judgment  of  an  inferior  court 
to  the  Supreme  Court,  or  court  of  supreme  authority  called 
by  some  other  name,  is  not  expressly  secured  by  the  consti- 
tution, the  legislature  may,  in  its  discretion,  make  the  de- 
cision of  the  inferior  court  final.  This  rule  has  been  recog- 
nized in  its  entirety  in  Indiana. 
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In  the  case  of  Broumlee  v.  Whitesides  (1846),  8  Blaekf. 
80,  the  Supreme  Court  of  Indiana  held  there  was  no  right  of 
appeal  from  the  circuit,  to  the  Supreme  Court  in  probate 
causes.  This  was  because  the  statute  made  no  provision 
therefor. 

In  the  recent  case  of  Amacher  v.  Johnson  (1910),  174  Ind. 
249,  this  court  held  as  follows:  "The  Constitution  of  the 
State  does  not  grant  to  any  one  the  right  either  to  a  new 
trial  or  to  an  appeal  to  this  court  or  any  other  court.  Such 
a  right  dei)ends  upon  the  provisions  of  the  statutes,  and  a 
new  trial  can  be  granted,  or  an  appeal  taken,  only  when 
authorized  by  statute,  and  then  only  in  the  manner,  upon  the 
conditions,  and  for  the  reasons  named  in  the  statute.  Elliott, 
App.  Proc.  §§75-77;  Lake  Erie,  etc.,  R.  Co,  v.  Watkins 
(1902),  157  Ind.  600,  and  cases  cited;  Hughes  v.  Parker 
(1897),  148  Ind.  692,  695,  and  cases  cited;  Evansville,  etc 
R.  Co.  v.  City  of  Terre  Haute  (1903),  161  Ind.  26,  35,  36, 
and  cases  cited;  Brown  v.  Brown  (1907),  168  Ind.  654,  655 
State  v.  Rockwood  (1902),  159  Ind.  94,  95,  and  cases  cited 
Kepler  v.  Rhinehart  (1904),  162  Ind.  504,  and  cases  cited 
Randolph  v.  City  of  Indianapolis  (1909),  172  Ind.  510 
Smith  V.  Long  (1909),  43  Ind.  App.  668.  See,  also,  Porter 
V.  Industrial  Printi7ig  Co,  (1901),  26  Mont.  170,  183,  66 
Pac.  839,  67  Pac.  67;  State,  ex  rel,  v.  District  Court,  etc. 
(1903),  28  Mont.  123,  125,  126,  72  Pac.  412;  Wright  v. 
Mathews  (1903),  28  Mont.  442,  444,  72  Pac.  820;  State, 
ex  rel,  v.  District  Court,  etc,  (1903),  29  Mont.  176,  178,  74 
Pac.  414;  Vrccland  v.  Edens  (1907),  35  Mont.  413,  421,  89 
Pac.  735;  Harrington  v.  Butte,  etc,  R,  Co,  (1908),  36  Mont. 
478,  483,  93  Pac.  640;  Saylor  v.  Duel  (1908),  236  111.  429, 
86  N.  E.  119, 19  L.  R.  A.  (N.  S.)  377  and  note.'' 

That  this  opinion  is  unqualifiedly  sustained  by  a  long  line 
of  harmonious  decisions  of  this  court,  appears  from  a  con- 
sideration of  the  following  cases : 

In  the  case  of  Sims  v.  Hines  (1890),  121  Ind.  534,  in- 
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volving  the  right  of  this  court  to  review  certain  matters 
arising  in  a  street  assessment,  it  was  held  by  this  court  that 
"there  can  be  no  doubt  that  the  legislature  has  power  to  de- 
clare what  questions  shall  be  and  what  questions  shall  not 
be  tried  on  appeal.  It  has,  indeed,  the  authority  to  deny 
an  appeal  and  to  make  the  decision  of  the  municipal  officers 
final  and  conclusive,  •  •  •  if  the  legislature  can,  as 
the  authorities  declare  it  may  do,  entirely  deny  an  appeal, 
there  can  be  no  question  as  to  its  right  to  limit  the  questions 
which  may  be  tried." 

In  the  case  of  Randolph  v.  City  of  Indianapolis  (1909), 
172  Ind.  510,  it  was  held  that  the  judgment  of  the  Superior 
Court  of  Marion  County  was  final  in  a  matter  relating  to 
assessments  for  street  improvements.  The  court  used  this 
language  in  its  opinion:  *'The  statute  before  us  provides 
that  the  report  of  appraisers  appointed  by  the  court  *  shall 
be  final  and  conclusive'  upon  all  parties  thereto.  No  appeal 
from  such  report  or  appraisement  is  specially  authorized 
and  none  exists." 

In  the  case  of  Whittem  v.  State  (1871),  36  Ind.  196,  in- 
volving the  right  of  appeal  in  a  contempt  case,  this  court 
said:  *'We  are  confronted  at  the  threshold  of  this  investi- 
gation with  the  questions  of  whether  the  appellant  had  a 
right  of  appeal,  and  whether  this  court  has  the  jurisdiction 
to  review  the  finding  and  judgment  of  the  court  below.  The 
power  and  jurisdiction  of  the  courts  in  this  State  are  fixed 
and  determined  by  the  laws  of  their  creation,  and  the  right 
to  appeal  from  an  inferior  court  to  this  court  is  provided  by 
the  code." 

In  the  case  of  Hughes  v.  Parker  (1897),  148  Ind.  692,  the 
court  used  this  language :  ''More  than  this,  we  may  observe 
that  the  right  to  an  appeal  is  and  always  has  been  statutory. 
Elliott,  App.  Proc.  §75,  and  following,  and  note  to  §354.  In 
the  case  before  us,  as  said  in  Sims  v.  Hines  [1890],  121  Ind. 
5?4,  the  legislature  had  'the  authority  to  deny  an  appeal  and 
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to  make  the  decision  of  the  municipal  officers  final  and  con- 
clusive.' '* 

In  the  case  of  Rupert  v.  Mariz  (1888),  116  Ind.  72,  this 
court  held  that  ''there  are  no  vested  rights  in  the  law  gener- 
ally, nor  in  the  legal  remedies,  and  hence  changes  in  them  hy 
the  legislature  do  not  fall  within  the  constitutional  inhibi- 
tion, unless  they  are  of  such  a  character  as  materially  to  af- 
fect the  obligation  of  contracts.  Davis  v.  Rupe  [1888],  114 
Ind.  588;  Bryson  v.  McCreary  [1884],  102  Ind.  1,  and  cases 
there  cited.  The  statute  providing  for  a  review  of  judg- 
ments is  not  a  contract,  nor  can  it  be  properly  said  that  it 
enters  into  contracts  made  by  contracting  parties,  either  as 
a  part  of  the  contracts  or  as  a  part  of  the  remedy.  If  such 
a  statute  confers  a  right  at  all,  the  right  thus  conferred  is  a 
mere  statutory  right,  and  having  been  conferred  by  the  legis- 
lature it  may  be  changed  or  taken  away  by  the  legislature." 

In  the  case  of  Brown  v.  Porter  (1871),  37  Ind.  206,  the 
court  held  the  decision  of  the  circuit  court,  sitting  as  a  court 
of  appeal  from  the  commissioners'  court,  in  liquor  license 
cases,  was  final,  and  the  Supreme  Court  had  no  power  to 
review.  The  opinion  was  by  Worden,  C.  J.,  in  the  course 
of  which  the  following  language  was  used:  *'In  the  case  of 
Board,  etc.,  v.  Lease  [1864],  22  Ind.  261,  it  was  held, 
that,  under  this  statute,  no  appeal  lies  to  this  court.  We 
adhere  to  that  decision.  See,  also,  State  v.  Vierling  [1870], 
33  Ind.  99.  The  language  of  the  statute  is  a  little  ambigu- 
ous, but  we  think  it  was  the  intention  of  the  legislature  that 
no  appeal  should  lie  to  this  court  in  such  cases.  Perhaps 
the  reason  was  that  the  time  of  this  court  should  not  be 
consumed  in  the  decision  of  controversies  of  such  char- 
acter." 

In  the  case  of  Brown  v.  Brown  (1907),  168  Ind.  654,  this 
court  said :  ''The  right  of  appeal  is  given  by  statute,  or  it 
does  not  exist." 

In  the  case  of  Evansville,  etc.,  R,  Co.  v.  City  of  Terre 
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Haute  (1903),  161  Ind.  26,  it  was  held  that  "the  right  of 
appeal  is  not  a  natural  or  inherent  one.  It  does  not  exist 
at  common  law,  and  in  this  State  it  is  conferred  wholly  by 
statute,  and,  when  once  conferred,  it  may  subsequently  be 
withdrawn  by  the  legislature,  unless  in  so  doing  some  pro- 
vision of  the  organic  law  of  the  State  is  violated." 

The  Appellate  Court,  in  the  case  of  Bear  v.  Reese  (1909), 
44  Ind.  App.  465,  held  that  the  judgment  of  a  circuit  court 
was  final.  The  court  said:  **Our  attention  has  not  been 
called  to  any  statute,  nor  do  we  know  of  any  expressly  or 
impliedly,  authorizing  this  appeal.  Without  such  a  statute 
no  right  of  appeal  exists.  Hughes  v.  Parker  (1897),.  148 
Ind.  692;  Pittsburgh,  etc.,  B.  Co.  v.  Oillespie  (1902),  158 
Ind.  464." 

The  first  General  Assembly  after  the  adoption  of  the  Con- 
stitution of  1851,  under  its  pow«r  to  regulate  and  restrict 
appeals  and  writs  of  error,  abolished  the  latter  altogether, 
and  provided  strict  regulations  for  appeals,  by  which  every 
failure  to  assert  a  legal  right  at  the  proper  time  waived 
such  right.  Homberger  v.  State  (1854),  5  Ind.  300;  Board, 
etc.,  V.  Brown  (1860),  14  Ind.  193. 

In  the  case  of  State  v.  Bockwood  (1902),  159  Ind.  94,  the 
court,  in  passing  on  the  right  of  the  State  to  appeal  in  a 
contempt  proceeding,  used  the  following  language:  *'The 
right  of  appeal  exists  only  in  those  cases  where  it  is  given 
by  statute.  'The  right  to  an  appeal  is  and  always  has  been 
statutory,  and  does  not  exist  at  common  law.  It  is  a  remedy 
which  the  legislature  may  in  its  discretion  grant  or  take 
away,  and  it  may  prescribe  in  what  cases,  and  under  what 
circumstances,  and  from  what  courts,  appeals  may  be  taken ; 
and  unless  the  statute  expressly  or  by  plain  implication  pro- 
vides for  an  appeal  from  a  judgment  of  a  court  of  inferior 
jurisdiction,  none  can  be  taken.*  Sullivan  v.  Haug  [1890], 
82  Mich.  548,  46  N.  W.  795, 10  L.  R.  A.  263;  Lake  Erie,  etc., 
R.  Co.  V.  Watkins  [1902],  157  Ind.  600,  605.'' 
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In  the  case  of  Board,  etc.,  v.  Albright  (1907),  168  Ind. 
564,  the  court  had  under  consideration  the  constitutionality 
of  an  act  giving  a  superior  court  of  a  certain  county  the 
exact  jurisdiction  conferred  on  circuit  courts,  and  in  the 
course  of  the  opinion  said:  **In  Commonwealth,  ex  reL,  v. 
Hippie  (1871),  69  Pa.  St.  9,  it  was  held  that,  under  a  pro- 
vision of  the  Pennsylvania  constitution  authorizing  the  cre- 
ation of  'other  courts,'  it  was  competent  to  establish  criminal 
courts  having  concurrent  jurisdiction  with  criminal  courts 
existing  under  the  constitution,  the  court  saying :  *  The  con- 
stitution having  neither  defined  nor  limited  the  jurisdiction 
of  the  courts  named  in  the  constitution,  or  of  those  to  be 
afterwards  established,  the  power  to  create  new  courts  and 
new  law  judges  carried  with  it  the  power  to  invest  them  with 
such  jurisdictions  as  appear  to  be  necessary  and  proper,  and 
to  part  and  divide  the  judicial  powers  of  the  state  so  as  to 
adapt  them  to  its  growth  and  change  of  circumstances.' 
When  the  Constitution  of  the  state  required  that  such  courts 
as  might  be  created  should  be  'inferior'  to  the  circuit  courts, 
their  relative  rank  was  properly  tested  by  the  extent  of  their 
jurisdictions,  but,  with  the  word  'other'  substituted,  it  ap- 
pears to  us  that  no  possible  constitutional  objection  could 
exist  to  the  creation  of  a  court  which  shared  with  the  circuit 
court  its  jurisdiction  and  its  power.  As  applied  to  the  case 
in  hand,  we  may  appropriately  borrow  the  observation  of 
this  court  in  Combs  v.  State  (1866),  26  Ind.  98,  99:  'Large 
communities  require  more  time  for  the  transaction  of  judi- 
cial business  than  small  ones,  and  if  one  court  cannot  do  the 
business,  there  must  be  more  created.'  •  •  •  The  only 
direct  provision,  however,  which  is  found  in  the  Constitution 
of  1851,  concerning  the  jurisdiction  of  the  circuit  courts,  is 
that  they  'shall  have  such  civil  and  criminal  jurisdiction  as 
may  be  prescribed  by  law.'  Constitution  1851,  Art.  7,  §8. 
This  gives  to  the  General  Assembly  power  to  fix  the  extent 
of  their  jurisdiction.    Board,  etc.,  v.  Owin  (1894),  136  Ind. 
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562,  22  L.  R.  A.  402;  Brown,  Jurisdiction  (2d  ed.)  §14.  No 
question  of  making  said  courts  inferior  to  the  highest'  nisi 
prius  courts  is  here  involved.  When  an  attempt  is  made,  by 
the  narrowing  of  their  jurisdiction,  to  put  them  in  the  cate- 
goiy  of  inferior  courts,  it  will  be  time  enough  to  vindicate 
their  right.  The  hope  of  constitutional  government  for  the 
future  does  not  require  that  the  legislative  power  should  in 
all  cases  be  bound  down  by  iron  bands.'' 

In  the  case  of  Branson  v,  Studebaker  (1892),  133  Ind. 
147,  in  holding  the  act  valid  which  conferred  final  jurisdic- 
tion on  the  Appellate  Court  in  certain  classes  of  cases,  this 
court  held  as  follows:  *'The  statute  creating  the  Appellate 
Court  does  not  apply  to  one  class  of  litigants.  •  •  •  It 
applies  to  all  litigants,  and  makes  no  attempt  to  classify  by 
individuals  or  parties.  The  basis  of  the  system  of  classifica- 
tion is  the  difference  in  classes  of  cases,  and  not  in  the  situa- 
tion of  parties  or  persons.  The  statute  is  general  and  uni- 
form, inasmuch  as  it  makes  a  general  classification,  and  op- 
erates uniformly  upon  all  the  classes  included  in  the  system 
adopted.  •  •  •  The  provisions  of  the  statute  creating 
the  Appellate  Court,  and  authorizing  the  transfer  to  that 
court  of  cases  appealed  to  this  court  prior  to  its  enactment, 
are  valid.  There  is  no  vested  right  in  a  remedy  or  in  a 
tribunal.*' 

One  of  the  leading  cases  on  this  subject  is  Lake  Erie,  etc., 
K  Co.  V.  Watkins  (1902),  157  Ind.  600.  This  case  has  not 
only  been  frequently  approved  in  Indiana,  but  has  been 
regarded  as  an  authority  by  the  courts  of  other  states,  and 
by  textbook  writers.  The  following  language  was  used 
in  the  opinion:  **That  a  party  to  a  suit  or  action  has 
no  vested  right  to  appeal  or  prosecute  a  writ  of  error  from 
one  court  to  another,  in  the  absence  of  constitutional  protec- 
tion in  that  respect,  is  a  well-settled  proposition.  Neither 
by  instituting  nor  by  defending  an  action  or  a  suit  does  a 
party  thereby  acquire  a  vested  right  to  a  decision  from  a 
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particular  court  or  tribunal.  This  doctrine,  so  universally; 
asserted  and  supported  by  the  authorities,  is  but  an  affirma- 
tion or  extension  of  the  familiar  principle  that  there  is  no 
vested  right  in  a  remedy.  •  •  •  In  SvUivan  v.  Haug 
[1890],  82  Mich.  548,  46  N.  W.  795,  10  L.  R.  A.  263,  the 
court  said:  ^The  right  to  an  appeal  is  and  always  has  been 
statutory,  and  does  not  exist  at  common  law.  It  is  a  remedy 
which  the  legislature  may  in  its  discretion  grant  or  take 
away,  and  it  may  prescribe  in  what  cases,  and  under  what 
circumstances,  and  from  what  courts,  appeals  may  be  taken ; 
and  unless  the  statute  expressly  or  by  plain  implication  pro- 
vides for  an  appeal  from  a  judgment  of  a  court  of  inferior 
jurisdiction,  none  can  be  taken.'  •  •  •  An  examination  of 
article  7,  §4,  discloses  that  it  does  not  define  or  mention  the 
class  of  cases  in  which  the  Supreme  Court  shall  have  appel- 
late jurisdiction.  It  is  therein  declared  that  this  court  shall 
have  such  jurisdiction  'under  such  regulations  and  restric- 
tions as  may  be  prescribed  by  law.'  While  it  is  certainly 
true  that  the  legislature,  under  this  provision  of  our  funda- 
mental law,  is  not  authorized  to  deprive  the  Supreme  Court 
entirely  of  its  appellate  jurisdiction,  still,  the  legislature 
may  not  only  from  time  to  time  enlarge  such  jurisdiction, 
but  it  may  also  contract  the  same  as  public  policy  may  de- 
mand or  require.  It  may  designate  the  amount  that  may 
authorize  an  appeal,  and,  within  reasonable  limits,  it  may 
prescribe  the  class  of  cases  in  which  appeals  can  be  taken, 
and  from  what  courts  or  tribunals  they  may  be  prosecuted, 
The  policy  of  the  framers  of  our  Constitution  seems  to  have 
been  not  to  prescribe  absolutely  the  boundaries  or  limits  of 
the  jurisdiction  of  our  courts,  but  to  allow  a  legislative  dis- 
cretion in  that  respect  in  order  that  the  varying  demands 
and  changing  necessities  of  the  people  might  be  satisfied.  See 
Branson  v.  Studebaker  [1892],  133  Ind.  147,  and  authorities 
cited;  People,  ex  rel,  v.  Richmond  [1891],  16  Colo.  274,  26 
Pac.  929  ;McCZam  v.  Williams  [1897],  10  S.  Dak.  332,  73  N. 
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W.  72,  43  L.  R.  A.  287;  2  Ency.  PL  and  Pr.  14,  19,  and  the 
many  authorities  hereinbefore  cited."  To  the  same  effect  see 
the  cases  of  Barnes  v.  Wagener  (1907),  169  Ind.  511 ;  Kepler 
V.  Rineh4iri  (1904),  162  Ind.  504 ;  Bosley  v.  Ackelmire  (1872), 
39  Ind.  536;  Newman,  v.  Gates  (1898),  150  Ind.  59;  Board, 
etc.,  V.  Davis  (1894),  136  Ind.  503,  22  L.  R.  A.  515 ;  Ex  parte 
Sweeney  (1891),  126  Ind.  583. 

The  question  here  involved  was  presented  to  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Clark  v. 
Bazadone  (1803),  1  Cranch  ^212,  2  L.  Ed.  85.  A  writ  of 
error  issued  from  the  Supreme  Court  to  the  general  court 
for  the  territory  northwest  of  the  Ohio  river,  to  reverse  a 
judgment  rendered  in  that  court  against  Clarke.  Mason, 
for  plaintiff  in  error,  contended  that  the  Supreme  Court  pos- 
sessed a  general  superintending  power  over  all  the  other  fed- 
eral courts,  resulting  from  the  nature  of  a  Supreme  Court, 
independent  of  any  express  provisions  of  the  Constitution  or 
laws  of  the  United  States.  The  decision  of  the  court  was  as 
follows:  ''The  court  quashed  the  writ  of  error,  on  the 
ground,  that  the  act  of  Congress  had  not  authorized  an 
appeal  or  writ  of  error  from  the  general  court  of  the  North- 
western Territory,  and  therefore,  although  from  the  manifest 
errors  on  the  face  of  the  record,  they  felt  every  disposition  to 
support  the  writ  of  error,  they  were  of  opinion  they  could 
not  take  cognizance  of  the  case.'' 

In  the  case  of  United  States  v.  More  (1805),  3  Cranch 
•159,  •173,  3  L,  Ed.  232,  in  an  opinion  by  Marshall  C.  J., 
it  was  held:  ''This  court,  therefore,  will  only  review  those 
judgments  of  the  circuit  court  of  Columbia,  a  power  to  re- 
examine which,  is  expressly  given  by  law." 

In  the  case  of  Daniels  v.  Rock  Island  R.  Co.  (1865),  3 
Wall.  250,  18  L.  Ed.  224,  the  court  said:  "To  come  prop- 
erly before  us,  the  case  must  be  within  the  appellate  juris- 
diction of  this  court.  In  order  to  create  such  jurisdiction 
in  any  case,  two  things  must  concur :  The  Constitution  must 
give  the  capacity  to  take  it,  and  an  act  of  Congress  must  sup- 
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ply  the  requisite  authority.  The  original  jurisdiction  of  this 
court,  and  its  power  to  receive  appellate  jurisdiction,  are 
created  and  defined  by  the  Constitution ;  and  the  legislative 
department  of  the  government  can  enlarge  neither  one  nor 
the  other.  But  it  is  for  Congress  to  determine  how  far, 
within  the  limits  of  the  capacity  of  this  court  to  take,  appel- 
late jurisdiction  shall  be  given,  and  when  conferred,  it  can 
be  exercised  only  to  the  extent  and  in  the  manner  prescribed 
by  law.  In  these  respects  it  is  wholly  the  creature  of  legis- 
lation." 

The  doctrine  first  announced  by  the  Supreme  Court  in 
the  case  of  Clark  v.  Bazadone,  supra,  more  than  a  century 
ago,  has  been  adhered  to  ever  since  by  that  court,  in  the 
scores  of  cases  wherein  the  question  was  presented. 

In  the  case  of  The  Paquete  Habana  (1900),  175  U.  S.  677, 
20  Sup.  Ct.  290,  44  L.  Ed.  320,  the  following  language  is 
used:  ''The  judiciary  act  of  the  United  States,  for  a  cen- 
tury after  the  organization  of  the  government  under  the 
Constitution,  did  impose  pecuniary  limits  upon  appellate 
jurisdiction.  •  •  •  But  all  this  has  been  changed  by 
the  act  of  March  3, 1891,  c.  517,  establishing  the  circuit  court 
of  appeals,  and  creating  a  new  and  complete  scheme  of  appel- 
late jurisdiction,  depending  upon  the  nature  of  the  different 
cases,  rather  than  upon  the  pecuniary  amount  involved.  26 
Stat.  826.  By  that  act,  as  this  court  has  declared,  the  entire 
appellate  jurisdiction  from  the  circuit  and  district  court  of 
the  United  States  was  distributed,  'according  to  the  scheme 
of  the  act,'  between  this  court  and  the  circuit  court  of  ap- 
peals thereby  established,  'by  designating  the  classes  of  cases' 
of  which  each  of  these  courts  was  to  have  final  jurisdiction." 

In  the  case  of  Huguley  Mfg.  Co.  v.  Oaleton  Cotton  Mills 
(1902),  184  U.  S.  290,  22  Sup.  Ct.  452,  46  L.  Ed.  546,  the 
court  said:  "The  act  of  March  3, 1891,  c.  517,  26  Stat.  826, 
provides  in  §6,  that  the  circuit  court  of  appeals  shall  have 
appellate  jurisdiction  to  review  judgments  and  decrees  of 
the  circuit  courts  in  all  cases  in  which  a  direct  appeal  is  not 
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allowed  by  §5  to  this  court,  and  that  the  judgments  and  de- 
crees of  the  circuit  courts  of  appeals  shall  be  final  in  all  eases 
in  which  the  jurisdiction  is  dependent  entirely  on  diversity 
of  citizenship.  •  •  •  The  general  intention  of  the  act 
was  to  distribute  the  appellate  jurisdiction  and  to  permit 
an  appeal  to  only  one  court."  The  act  of  Congress  of 
March  3,  1891,  also  provided  for  a  limited  review  of  the 
decisions  of  inferior  courts  by  the  Supreme  Court,  by  writ 
of  certiorari.  This  review,  depending  entirely  on  the  author- 
ity therefor  conferred  by  the  act  of  Congress,  would  fall 
with  a  repeal  of  the  act.  ''Although  the  appellate  powers 
of  .this  court  are  given  by  the  Constitution,  they  are  never- 
theless limited  and  regulated  by  acts  of  Congress, ' '  National 
Exchange  Bank,  etc.,  v.  Peters  (1892),  144  U.  S.  570,  12 
Sup.  Ct.  767,  36  L.  Ed.  545. 

'*It  has  been  held  in  an  uninterrupted  series  of  decisions 
that  this  court  exercises  appellate  jurisdiction  only  in  ac- 
cordance with  the  acts  of  Congress  upon  that  subject.'*  CoUh 
rado  Cent.  Mining  Co.  v.  Turck  (1893),  150  U.  S.  138,  14 
Sup.  Ct.  35,  37  L.  Ed.  1030. 

In  the  case  of  Sharpe  v.  Robertson  (1849),  5  Qratt.  (Va.) 
518,  there  is  revealed  more  learning  and  careful  research 
than  in  any  other  decision  on  this  subject.  The  statute  there 
under  consideration  created  a  special  court  of  appeals,  with 
jurisdiction  to  determine  annually  seventy  cases  pending  for 
more  than  two  years  on  the  Supreme  Court  docket.  The 
act  was  passed  to  provide  relief  for  the  Supreme  Court, 
which  was  more  than  two  years  behind  with  its  labors,  and 
had  on  its  docket  more  than  five  hundred  cases.  Peculiar 
interest  attaches  to  the  case,  because  it  construed  the  Vir- 
ginia constitution  of  1829,  which  was  similar  to  that  of  the 
United  States  and  of  Indiana;  and  especially  because  the 
convention  that  formulated  that  constitution  was  presided 
over  by  ex-President  James  Monroe,  and  ex-President  James 
Madison  and  John  Marshall,  then  chief  justice  of  the  Su- 
You  176—9 
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preme  Court  of  the  United  States,  were  members  of  the  con- 
vention, the  latter  having  been  chairman  of  the  judiciary 
committee.  The  debates  of  the  convention  show  that  chief 
justice  Marshall  was  frequently  asked  during  the  convention 
as  to  the  proper  construction  of  certain  clauses  of  the  Con- 
stitution as  adopted.  He  was  asked  if  the  resolution  (which 
was  adopted)  did  not  leave  the  jurisdiction  of  the  courts  to 
be  fixed  by  law,  and  his  reply  was:  ''The  gentleman  from 
Chesterfield  (Leigh)  has  understood  the  language  of  these 
resolutions  correctly.  No  doubt  was  entertained  in  the  judi- 
cial committee,  that  the  whole  subject  of  the  jurisdiction 
of  courts,  and  the  change  of  their  form  should  be  submitted 
entirely  to  the  legislature.  There  was  no  question  on  the 
subject."    Debates,  Virginia  Const.  Conv.  1829,  p.  616. 

The  Virginia  constitution  on  this  subject  is  practically 
the  same  as  ours,  and  reads  as  follows: 

''The  judicial  power  shall  be  vested  in  a  supreme  court 
of  appeals,  in  such  superior  courts  as  the  legislature  may 
from  time  to  time  ordain  and  establish,  and  the  judges  there- 
of, in  the  county  courts  and  in  justices  of  the  peace.  *  •  • 
The  jurisdiction  of  these  tribunals,  and  of  the  judges  thereof, 
shall  be  regulated  by  law."  In  the  case  of  Sharpe  v.  Rob- 
ertson, supra,  the  court,  by  Baldwin,  J.,  said  on  page  603 : 
"It  was  thus  made  the  duty  of  the  legislature  to  create  a 
supreme  court  of  appeals.  •  •  •  This  duty  being  per- 
formed, the  tribunal  so  constituted  stood  in  the  judicial  sys- 
tem as  the  supreme  court  of  appeals,  contemplated  by  the 
constitution,  with  the  capacity  to  receive  such  appropriate 
jurisdiction  as  the  legislature  thought  proper,  from  time  to 
time,  to  confer  upon  it.  The  regulation  by  law  of  the  juris- 
diction of  the  several  courts  of  the  commonwealth,  embraces 
the  distribution  of  the  judicial  power  amongst  them ;  in  re- 
gard to  which,  there  is  no  limitation,  except  such  as  arises 
out  of  the  distinctive  character  of  the  tribunals,  so  far  as 
designated  by  the  constitution.  The  jurisdiction  of  the  su- 
preme court  is  to  be  appellate,  or  of  that  nature  in  a  liberal 
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sense ;  that  of  the  other  courts  may  be  original  or  appellate — 
the  jurisdiction  of  all  may  be  either  civil  or  criminal.  There 
can  be  no  appeal  from  the  supreme  court  to  the  superior 
courts,  nor  from  the  latter  to  the  county  courts;  but,  on  the 
other  hand,  there  is  no  constitutional  right  of  appeal  from 
the  county  to  the  superior  courts,  nor  from  the  latter  to  the 
supreme  court.  The  legislative  department  has  authority  to 
terminate  litigation  where  it  pleases,  but  cannot  protract  it 
beyond  the  supreme  court  of  appeals.  The  jurisdiction  of 
this  court  is  constitutionally  supreme,  not  because  it  is  final, 
but  because  it  cannot  be  otherwise.  The  jurisdiction  of  other 
courts  may  be  rendered  final  by  legislative  permission,  dur- 
ing which  they  have  a  kind  of  supremacy,  but  not  in  a 
constitutional  sense.  Thus  the  right  of  appeal  from  the 
county  courts,  or  the  superior  courts,  may  be  withheld  or 
restrained,  at  the  discretion  of  the  legislature.  But  in  the 
nature  of  things,  no  appeal  can  be  allowed  from  the  supreme 
court  of  appeals  to  any  other  tribunal.  The  jurisdiction  of 
the  supreme  court  of  appeals  is  therefore,  of  necessity,  final, 
but  the  extent  of  it  is  a  matter  dependent  wholly  upon  the 
legislative  will.  It  may  be  made  broad  or  narrow,  as  the 
discretion  of  the  legislature  shall  dictate.  It  may  be  made 
to  embrace  the  whole  judicial  appellate  power,  or  a  small 
portion  of  it  only.  It  may  be  confined  to  civil  controversies, 
or  to  actions  at  common  law,  or  to  suits  in  equity,  or  to  ac- 
tions or  suits  of  a  particular  description.  It  may  exclude 
civil  controversies  altogether,  and  be  restricted  to  criminal 
causes.  It  may,  from  time  to  time,  be  extended  or  withheld, 
or  withdrawn,  as  to  the  legislative  mind  may  seem  most  ex- 
pedient. The  policy  which  led  to  the  constitutional  require- 
ment of  a  supreme  court  of  appeals,  is  sufficiently  obvious, 
and  needs  no  exposition.  But  it  was  a  policy  which  could 
not  be  carried  out  by  the  fundamental  law  itself,  without 
undertaking  to  regulate  thereby  the  jurisdiction  of  the  sev- 
eral courts ;  and  to  have  done  this  by  a  law  so  permanent  in 
its  nature,  would  have  precluded  such  alterations  in  the  dis- 
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tribntion  of  the  judicial  power,  as  experience  should  suggest, 
and  the  changing  wants  and  interests  of  the  country  at 
future  periods  require.  Indeed  it  would  have  been  incom- 
patible with  the  unlimited  power  given  to  the  legislature  to 
establish  superior  courts,  whether  of  civil  or  criminal,  com- 
mon-law or  equitable,  original  or  appellate,  jurisdiction,  and 
to  modify,  change  or  abolish  them  at  pleasure.  It  was  there- 
fore deemed  best  to  ordain  the  establishment  of  a  supreme 
court  of  appeals,  and  to  leave  its  practical  usefulness  unre- 
servedly to  the  care  and  wisdom  of  the  legislative  depart- 
ment. •  •  •  The  judicial  power  is  exhausted  in  a  cause 
when  there  has  been  a  final  and  irreversible  adjudication  of 
it  by  a  court  of  competent  jurisdiction,  whether  original  or 
appellate.  •  •  •  The  supremacy  of  this  court  is  to  be 
found,  not  in  the  extent  of  its  jurisdiction,  or  the  amount 
of  its  business,  but  in  the  paramount  force  and  authority  of 
its  adjudications — a  force  actingr  directly  in  controlling, 
without  being  controlled  by,  other  tribunals — an  authority 
operating  indirectly,  from  the  respect  and  deference  due  to 
the  highest  tribunal  known  to  the  constitution  and  the  laws. 
The  influence  of  its  authority"  extends  beyond  the  range  of 
its  power.  It  is  not  limited  by  its  actual,  but  is  coextensive 
with  its  potential  jurisdiction — ^with  its  capacity  to  receive 
from  the  laws  unlimited  control  over  all  cases  decided  by 
the  subordinate  tribunals.  The  conformity  of  the  other 
courts  to  its  principles  is  not  a  slavish  submission  to  the  lash 
of  power,  but  a  willing  and  cheerful  obedience  yielded  from 
a  sense  of  propriety  and  duty.  The  authority  of  the  supreme 
court,  as  distinguished  from  its  power,  is  not  the  less  obliga- 
tory upon  a  subordinate  tribunal,  because  the  same  has  not 
yet  been  subjected,  or  only  partly  subjected  to  its  jurisdic- 
tion. The  principles  of  the  civil  and  criminal  law  are  in 
many  respects  the  same,  and  the  same  questions  may  arise  in 
the  administration  of  both.  The  general  court  is  still  the 
court  of  last  resort  in  criminal  cases ;  and  yet  can  it  be  sup- 
posed that  in  the  adjudication  of  a  criminal  cause,  that 
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tribunal  would  not  be  governed  by  a  principle  applicable  to 
it,  which  had  been  settled  by  decisions  of  the  supreme  court 
of  appeals  ?  Or  does  any  one  seriously  believe  that  the  lat- 
ter would  be  bound  to  conform  to  the  decisions  of  the  ftfrmer, 
because  in  the  present  state  of  the  law  the  same  are  irrevers- 
ible? It  would  be  difScult  for  those  indulging  such  a  fancy 
to  stop  short  of  allowing  the  like  influence  to  irreversible 
decisions,  not  only  of  the  circuit  courts  and  the  county 
courts,  but  even  of  justices  of  the  peace.  If  the  foregoing 
views  be  correct,  in  what  respect  does  the  law  in  question 
invade  the  constitutional  supremacy  of  this  court  ?  It  "pro- 
vides for  the  trial,  annually,  by  the  special  court  of  appeals 
thereby  constituted,  of  the  seventy  eldest  causes  ready  for 
hearing,  which  shall  have  been  depending  more  than  two 
years  in  the  branch  of  the  supreme  court  held  at  Richmond. 
The  effect  of  this  law  is,  by  a  uniform  regulation,  to  with- 
draw from  this  court  a  portion  of  its  business,  and  send  it  to 
the  determination  of  another  forum.  Its  operation  is,  in  the 
first  place,  to  reduce  the  docket  within  a  reasonable  com- 
pass, and  afterwards  to  keep  it  in  the  same  condition.  It 
affects  the  jurisdiction  and  not  the  supremacy  of  the  court. 
In  truth,  the  difficulty  of  this  question,  it  seems  to  me,  has 
arisen  from  confounding  the  jurisdiction  of  the  court  with 
its  supremacy,  which  are  far  from  being  identical ;  the 
former  is  derived  from  the  laws,  the  latter  from  the  consti- 
tution ;  the  former  is  temporary  and  mutable,  the  latter  per- 
manent and  immutable ;  the  former  is  the  field  for  the  exer- 
cise of  judicial  power,  the  latter  is  in  itself  the  exercise  of 
that  power.  The  moment  that  it  is  asc^tained  that  this 
court  continues  supreme,  it  follows,  from  the  same  princi- 
ples, that  the  tribunal  organized  by  the  law  in  question  is 
neither  supreme  nor  coordinate.  It  is  true,  that  its  adjud- 
ications are  final  and  irreversible ;  but  not  more  so  than  those 
of  the  general  court  in  criminal  causes ;  not  more  so  than 
many  of  those  of  the  circuit  courts,  of  the  county  courts,  and 
of  justices  of  the  peace.    The  right  of  appeal  from  that  tri- 
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bunal  to  this  dot-s  not  exist  to-day,  but  the  legislature  may 
allow  it,  to  any  extent,  to-morrow.  On  the  other  hand,  it  is 
beyond  the  legislative  power  to  authorize  appeals  from  this 
supreme  to  that  special  court.  •  •  •  The  special  court  is 
a  subordinate  tribunal,  as  much  so  as  any  other  superior 
court  which  the  l^slative  department  may,  in  its  discretion, 
from  time  to  time  establish ;  and  is  as  much  bound  to  defer 
to  the  authoritative  decisions  of  the  supreme  court  of  ap- 
peals.*' 

In  the  same  case  it  is  said  by  Allen,  J.:  ''In  ordaining 
that  there  should  be  a  supreme  court  of  appeals,  the  consti- 
tution did  not  designate  what  portion  of  judicial  x>ower  it 
should  exercise.  All  judicial  power  was  vested  in  it,  and 
the  county  courts,  and  such  superior  courts  as  might  be  es- 
tablished, and  the  judges  thereof.  But  no  attempt  was 
made  to  define  their  jurisdiction.  •  •  •  The  construc- 
tion of  the  constitution  is  not  to  be  entered  upon  in  a  spirit 
of  distrust  towards  the  legislative  department.  For  if  that 
be  felt  and  acted  upon,  our  system  of  government  would 
become  impracticable.  There  is  no  external  force  which  can 
be  brought  to  bear  so  as  to  compel  the  legislature  to  discharge 
any  of  its  functions.  By  abstaining  to  elect  a  governor,  we 
may  be  left  without  an  executive ;  by  refusing  to  pass  laws, 
or  repealing  those  in  existence  regulating  the  jurisdiction  of 
the  courts  and  judges,  the  judicial  power  would  be  in  abey- 
ance. Such  extreme  suppositions  lead  to  no  practical  result. 
But  to  remove  all  doubt  as  to  the  discretion  intended  to  be 
confided  to  the  legislature,  it  is  expressly  declared  *that  the 
jurisdiction  of  these  tribunals,  and  the  judges  thereof  shall 
be  regulated  by  law. '  In  the  language  of  Judge  Marshall,  as 
recorded  in  the  debates  of  the  convention,  page  505:  'The 
article  leaves  the  whole  subject  open  to  the  legislature.  They 
may  limit  or  abridge  the  jurisdiction  of  all  the  courts  as 
they  please.'  And  again:  'The  whole  subject  of  jurisdic- 
tion is  submitted,  absolutely  and  without  qualification,  to  the 
power  of  the  legislature.'     In  the  exercise  of  this  discretion. 
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they  have  portioned  out  the  jurisdiction  amongst  the  differ- 
ent courts ;  and  in  doing  so  have  withheld  from  the  jurisdic- 
tion of  the  supreme  court  of  appeals,  all  cognizance  of  crim- 
inal cases;  and  in  civil  cases,  have  restricted  it  (with  certain 
exceptions)  to  controversies  where  the  matter  involved 
amounted  in  value  to  $100,  or  upwards.  They  could,  in  their 
discretion,  have  limited  it  to  any  other  sum.  There  being 
no  limitation  on  the  discretion  of  the  legislature,  in  the  reg- 
ulation of  the  jurisdiction  of  the  court,  the  supremacy  which 
characterizes  and  distinguishes  it  from  other  tribunals,  can- 
not be  affected  by  legislation  bearing  merely  on  the  juris- 
diction confided  to  it.  It  is  not  the  less  supreme,  because  no 
appeal  lies  to  it  from  the  judgment  of  the  general  court  in 
criminal  cases.  It  would  still  remain  the  supreme  court, 
though  jurisdiction  in  the  cases  of  wills,  or  any  other  branch 
of  jurisprudence,  should  be  denied  to  it.  Nor  does  its  su- 
premacy result  from  the  exercise  of  appellate  jurisdiction. 
Every  court  in  the  commonwealth  is  an  appellate  court  in 
certain  cases.  Nor  is  it  a  consequence  of  the  finality  of  its 
decision  in  cases  of  appeals ;  for  the  judgments  of  every  other 
court  are  final  within  certain  limits,  whether  the  case  be 
brought  before  them  by  appeal  or  original  process.  Nor 
does  its  supremacy  depend  on  the  importance  of  the  contro- 
versies submitted  to  its  cognizance:  The  general  court  by 
the  existing  law  decides  finally  in  cases  involving  the  life  of 
the  citizen.  The  principle  upon  which  the  supremacy  of  the 
court  rests  is  not  to  be  found  in  any  of  these  circumstances. 
We  have  courts  endowed  with  all  these  attributes,  and  yet 
they  are  confessedly  subordinate  tribunals.  It  is  the  conse- 
quence of  the  fact  that  the  form  of  the  court  cannot  be 
changed  or  modified  at  the  will  of  the  legislature;  it  must 
exist  as  a  supreme  court  or  not  at  all ;  and  because  its  judg- 
ments are  not  only  final  by  the  law  giving  it  jurisdiction,  but 
there  exists  no  power  to  subject  them  to  revision ;  otherwise 
it  would  cease  to  be  the  highest,  and  if  so,  the  court  of  the 
last  resort.     The  court  can  act  in  no  case  except  by  virtue  of 
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and  in  the  mode  prescribed  by  law ;  and  the  legislature  may 
at  their  discretion,  enlarge  or  limit  its  jurisdiction.  But 
when  it  has  acted  upon  a  case  confided  to  its  jurisdiction,  the 
judgment  is  binding  on  all.  Though  existing  laws  may 
make  the  judgments  of  other  courts  final  within  certain 
limits,  or  over  a  particular  class  of  cases,  or  in  all  cases  de- 
cided by  them,  the  legislature  can,  by  a  diflferent  regulation, 
subject  all  the  decisions  to  be  pronounced  by  such  courts  to 
review  in  some  higher  tribunal,  or  the  supreme  court.  But 
it  is  incompetent  on  the  part  of  the  legislature  to  subject  a 
decision,  which  may  be  rendered  by  this  court  to  revision 
elsewhere.  No  tribunal  exists,  or  under  the  constitution,  can 
be  called  into  existence,  which  can  reverse  its  judgments. 
Being  thus  irreversible,  its  judgments  stand,  from  the  neces- 
sity of  things,  as  authoritative  expositions  of  the  law  when- 
ever the  same  question  arises  in  other  eases.  •  •  •  The 
judges  of  the  special  court  are  as  much  bound  to  yield  to  the 
authority  of  the  supreme  court  of  appeals,  as  are  the  judges 
and  justices  of  the  inferior  courts,  where  the  question  arises 
in  cases  in  which  their  decisions  are  final.  The  court  falls 
within  the  class  of  superior  courts,  which  the  legislature  may, 
from  time  to  time,  ordain  and  establisli,  and  assign  to  it  such 
jurisdiction  as  the  legislature  may  think  proper;  and  make 
its  decisions  final,  or  subject  them  to  revision,  as  the  legisla- 
ture may  deem  expedient.  It  cannot  then  be  a  coordinate 
tribunal.  •  •  •  The  constitution  does  not  declare  that  the 
right  of  appeal  to  the  court  of  last  resort,  should  be  allowed 
in  every  case.  And  as  it  could  not,  for  obvious  reasons,  give 
the  right  in  every  case,  it  made  no  provision  for  any  case. 
It  declared  that  the  court  of  last  resort  should  be  established, 
leaving  it  to  the  legislature  to  determine,  from  time  to  time, 
what  jurisdiction  it  should  exercise ;  in  the  confidence  that  it 
would  be  organized,  and  its  jurisdiction  so  regulated,  as  to 
enable  it  to  fulfill  its  appropriate  functions,  and  exert,  when 
necessary'  and  deemed  expedient,  a  controlling  authority  over 
inferior  tribunals.'* 
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The  creation  of  the  special  court  was  held  constitutional, 
although  it  went  far  beyond  the  scope  of  the  act  establishing 
our  Appellate  Court,  and  did,  in  effect,  apportion  the  juris- 
diction of  the  Virginia  supreme  court,  just  as  the  act  under 
consideration  by  this  court,  in  Board,  etc.,  v.  Albright 
(1907),  168  Ind.  564,  apportioned  the  jurisdiction  of  the 
circuit  court,  created  by  our  Constitution. 

The  same  principle  was  decided  in  the  same  way  in  the 
case  of  Flvyd  v.  Quinn  (1902),  24  R.  I.  147,  52  Atl.  880,  in 
an  opinion  reviewing  the  American  authorities.  The  court 
said:  *'A  constitution  does  not  usually  deal  with  details. 
•  *  *  Hence  nothing  is  determined  by  our  constitution, 
beyond  the  vesting  of  complete  judicial  power  in  the  courts 
and  the  requirement  that  there  shall  be  one  supreme  court. 
Taken  in  the  order  of  a  convenient  review,  the  defendant's 
first  proposition  is,  that  the  constitution,  by  creating  a  su- 
preme court,  thereby  conferred  upon  that  court  exclusive 
jurisdiction,  ex  vi  termini,  to  grant  new  trials,  which  is  the 
power  brought  in  question  in  this  case,  and  that  this  power 
cannot  be  taken  away  or  diminished.  We  do  not  question 
that  in  establishing  a  supreme  court  there  is  something  in  a 
name.  The  provision  that  there  shall  be  a  supreme  court 
clearly  implies  that  it  is  not  to  be  subordinate  to  any  other 
court  or  tribunal,  and  that  it  is  to  exercise  the  highest  of 
the  judicial  functions.  *  •  •  It  is  to  be  a  court  of  last 
resort.  It  does  not  follow,  however,  that  all  cases  can  go  to 
that  court,  by  appeal  or  petition,  and  that  there  can  be  no 
final  decision  except  by  that  court,  if  a  party  desires  it. 
This  is  apparent,  both  from  principle  and  practice.  There 
can  be  no  claim  that  the  vesting  of  jurisdiction  in  the  su- 
preme court,  in  our  constitution,  is  more  imperative  than 
that  in  the  federal  Constitution.  *  *  *  As  to  the  federal 
Constitution,  Hamilton  said  in  the  Federalist,  No.  LXXXI, 
interpreting  this  clause:  'The  power  of  constituting  in- 
ferior courts  is  evidently  calculated  to  obviate  the  necessity 
of  having  recourse  to  the  supreme  court  in  every  case  of 


Digitized  by  LjOOQIC 


138  SUPREME  COURT  OP  INDIANA, 

Ex  parte  France— 170  Iiid.  72. 

federal  cognizance.    I  should  consider  everything  calciQated 
to  give,  in  practice,  an  unrestrained  course  to  appeal,  as  a 
source  of  public  and  private  inconvenience.'    Chief  Justice 
Marshall,  of  the  United  States  Supreme  Court,  a  member  of 
the  convention  to  revise  the  constitution  of  Virginia  in  1829, 
spoke  upon  the  words  relating  to  the  courts,  including  the 
court  of  appeals:    'The  jurisdiction  of  these  tribunals  shall 
be  regulated  by  law,'  where  our  constitution  says:  'The  sev- 
eral courts  shall  have  such  jurisdiction  as  may  be  prescribed 
by  law,'  as  follows :    * Tlie  article,  as  it  now  stands,  leaves  the 
whole  subject  open  to  the  legislature.     They  may  limit  or 
abridge  the  jurisdiction  of  all  the  courts  as  they  please.     If 
the  legislature  choose  to  give  them  all  chancery  jurisdiction, 
or,  if  they  shall  think  fit,  to  limit  their  jurisdiction  in  com- 
mon-law cases  to  a  specific  sum,  the  legislature  can  do  so.  The 
whole  subject  of  jurisdiction  is  submitted  absolutely  and 
without  qualification  to  the  power  of  the  legislature.'  •   •    * 
It  is  beyond  question  that  all  jurisdiction  on  appeals  does  not 
necessarily  go  to  the  supreme  court.  •  •  •  A  careful  analysis 
of  the  numerous  cases  cited  by  the  defendant  to  the  contrary- 
shows  that,  almost  without  exception,  they  depend  upon  spe- 
cial constitutional  provisions  which  have  been  infringed  by  a 
legislative  act.     In  such  a  case  there  can  be  no  doubt.     When 
constitutional  provisions  are  clear  they  are  imperative,  both 
upon  the  legislator  and  the  courts.    When  they  are  not  clear 
they  must  be  construed.    But  when  there  are  no  express  pro- 
visions upon  a  subject,  they  must  be  left  to  legislation. 
•    *    *    The  legislature    and    judiciary    are    coordinate 
branches  of  the  government,  but  both  are  created  by  the 
people  in  the  constitution.     The  presumption  is  that  the 
people  trust  the  legislature  equally  with  the  courts,  and  all 
the  more  so  because  the  legislature  is  more  directly  amenable 
to  the  people.     If,  in  the  distribution  of  judicial  jurisdic- 
tion, the  legislature  imposes  unreasonable  or  unsatisfactory 
provisions,  the  people  have  it  in  their  power  at  once    to 
change  such  provisions  by  choosing  legislators  who  will  ^ve 
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them  satisfactory  laws.  But  an  unwise  use  of  power  does 
not  render  the  exercise  of  it,  under  an  express  grant,  uncon- 
stitutional. The  question  before  us  is  not  one  of  the  policy 
of  the  law,  but  of  its  constitutionality.  •  •  •  The  fal- 
lacy in  the  defendant's  argument  is  in  his  assumption  that 
all  appellate  jurisdiction  necessarily  goes  to  the  supreme 
court,  which,  as  we  have  seen,  is  not  so;  and,  secondly,  in 
his  failure  to  distinguish  between  the  exercise  of  jurisdic- 
tion and  the  distribution  of  jurisdiction.  Under  the  consti- 
tution the  general  assembly  can  exercise  no  judicial  jurisdic- 
tion, but  it  can  regulate  and  distribute  it.'* 

In  the  case  of  People,  ex  reL,  v.  Richmond  (1891),  16  Colo. 
274, 26  Pac.  929,  the  supreme  court  of  Colorado,  in  a  long  and 
exhaustive  opinion,  held  valid  an  act  creating  a  "court  of  ap- 
peals" which  provided  that  no  appeal  to,  or  writ  of  error 
from,  the  supreme  court,  should  lie  to  review  the  final  judg- 
ment of  such  court  of  appeals  in  actions  where  the  value  of 
the  property  in  controversy  did  not  exceed  $2,500.  Session 
Laws  of  Colo.  1891  p.  118.  This  act,  unlike  our  Appellate 
Court  act,  did  not  require  the  court  of  appeals  to  follow  the 
decisions  of  the  supreme  court.  The  opinion  explains  and 
distinguishes  the  former  decisions  of  the  court  in  the  cases  of 
In  re  Court  of  Appeals  (1886),  9  Colo.  623,  21  Pac.  471,  and 
In  re  Court  of  Appeals  (1890),  15  Colo.  578,  26  Pac.  214. 

The  constitution  of  Colorado  (Art.  6,  §§1,  2),  with  refer- 
ence to  this  question,  is  as  follows:  ''Section  1.  The  judi- 
cial power  of  the  state  •  •  •  shall  be  vested  in  a  su- 
preme court,  district  courts,  county  courts,  justices  of  the 
peace,  and  such  other  courts  as  may  be  created  by  law. 
Section  2.  The  supreme  court,  except  as  otherwise  provided 
in  this  constitution,  shall  have  appellate  jurisdiction  only, 
which  shall  be  coextensive  with  the  state,  and  shall  have  a 
general  superintending  control  over  all  inferior  courts,  under 
such  regulations  and  limitations  as  may  be  prescribed  by 
law."    (Our  italics.) 

The  court  held  that  the  act  did  not  create  a  court  of  co- 
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ordinate  jurisdiction  with  the  supreme  court,  or,  unconsti- 
tutionally, deprive  it  of  jurisdiction,  by  making  the  judg- 
ment of  the  court  of  appeals  final  in  certain  classes  of  cases. 
The  same  objections  were  made  to  that  act  as  to  the  one  in 
controversy  here.  Extracts  from  the  opinion  are  as  fol- 
lows: ''Authorities  need  not  be  cited  in  support  of  the 
proposition  that  he  who  asserts  the  unconstitutionality  of 
a  statute  must  establish  beyond  a  reasonable  doubt  the  con- 
flict or  inconsistency  which  renders  it  void ;  it  is  not  enough 
for  him  to  vaguely  insist  that  the  act  questioned  is  obnoxious 
to  some  unexpressed  intent  or  spirit  supposed  to  pervade  the 
constitution;  he  must  point  out  the  specific  provision  or  pro- 
visions of  that  instrument  transgressed.  Another  element- 
ary rule  to  be  borne  in  mind  throughout  the  following  dis- 
cussion is  that  the  constitution  operates  upon  the  lawmaking 
branch  of  the  government  purely  as  a  limitation;  and  that 
the  legislature  possesses  plenary  authority  in  the  enactment 
of  laws  except  as  such  authority  is  expressly,  or  by  clear  im- 
plication, therein  denied.  *  *  *  It  is  asserted  that  a 
part  at  least  of  the  authority  given  the  court  of  appeals 
undermines  the  constitutional  supremacy  and  jurisdiction  of 
the  supreme  court,  and  is  therefore  as  fully  prohibited  by  the 
constitution  as  if  express  inhibiting  words  were  found  there- 
in. If  this  contention  be  correct,  it  is  either  because  a  con- 
stitutional right  of  the  citizen  is  denied,  or  because  some  con- 
stitutional provision  relating  to  the  supreme  court  or  its  ju- 
risdiction is  invaded.  •  •  •  But  the  present  statute  does  not 
undertake  to  create  a  tribunal  superior  to  or  coordinate  with, 
the  supreme  court.  The  court  of  appeals  is  given  no  original 
jurisdiction  whatever,  and  no  independent  superintending 
control  over  other  courts ;  neither  is  it  authorized  to  answer 
executive  and  legislative  questions.  *  *  *  It  is  impor- 
tant to  remember  that  a  material  distinction  exists  between 
the  supremacy  of  the  supreme  court  and  certain  features  of 
its  jurisdiction.  As  has  been  well  said,  the  supremacy  of 
such  a  court  *  is  to  be  found,  not  in  the  extent  of  its  jurisdic- 
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tion,  or  the  amount  of  its  business,  bat  in  the  paramoant 
force  and  authority  of  its  adjudications.'  •  •  •  A  con- 
stitutional provision  unalterably  defining  and  fixing  in  all 
respects  such  jurisdiction  would  be  a  serious  misfortune. 
The  constitutional  policy  seems  to  have  been,  not  to  specify 
absolutely  the  extent  and  boundaries  of  the  jurisdiction  of 
all  the  courts,  but  to  allow  a  large  legislative  discretion,  so 
that  the  varying  demands  and  the  ever-changing  necessities 
of  the  people  may  from  time  to  time  be  adequately  provided 
for.  •  •  •  The  litigant  cannot,  as  A  matter  of  right, 
assert  that  he  will  come  to  this  tribunal  by  appeal,  for  such 
appeals  remain  creatures  of  statute,  and,  in  the  absence 
thereof,  do  not  exist.  He  cannot  claim  a  vested  right  to 
bring  his  case  to  this  court  by  writ  of  error ;  for,  while  this 
writ  is  in  most  cases  a  writ  of  right  at  the  common  law,  it 
may,  by  statute,  unless  the  constitution  forbids,  be  limited  or 
abolished  altogether.  *  •  •  Neither  of  the  foregoing 
constitutional  provisions  •  *  •  fairly  inhibits  the  leg- 
islature from  saying,  within  reason,  at  what  particular  stage 
or  in  what  particular  court  a  specified  kind  of  ordinary  lit- 
igation shall  end.  It  would  seem  that  when  the  suitor  has 
had  the  full,  fair  and  impartial  judicial  hearing  guaranteed 
by  §6  of  the  BiU  of  Rights,  the  constitutional  duty  of  the 
state  is  performed,  and  he  ought  not  to  complain.  •  •  • 
Care  was  taken  to  provide  that  the  appellate  authority  of  the 
court  shall  be  coextensive  with  the  territorial  boundaries  of 
the  state,  and  had  it  been  the  intention  to  extend,  and  for- 
ever continue  its  final  appellate  power  over  all  litigation, 
such  intention  would  have  been  expressed.  *  *  *  It 
may  be  that,  as  counsel  suppose,  the  views  entertained  by 
the  court  of  appeals  in  cases  within  its  final  supervision  will 
sometimes  differ  from  those  promulgated,  under  like  circum- 
stances, by  the  supreme  court.  But  it  is  believed  that  in 
such  instances  the  court  of  appeals  will  voluntarily  yield  its 
judgment  to  that  of  the  higher  tribunal.  Something  must 
always  be  trusted  to  the  disposition  of  judges  to  act  for  the 
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general  harmony  and  good,  as  well  as  to  their  honesty  and 
legal  discrimination.  Should  direct  contrariety  of  opinion 
arise  in  the  same  case,  however,  as  counsel  seem  to  fear,  an 
appropriate  remedy  will  undoubtedly  be  found  to  enforce  the 
law  as  declared  by  the  supreme  court,  and  thus  vindicate 
both  the  interest  of  the  suitor,  and  the  supremacy  of  this 
tribunal.  •  •  •  Aside  from  the  rule  of  construction 
that  forbids  courts  from  holding  statutes  void  so  long  as  a 
reasonable  doubt  of  their  validity  remains,  this  or  a  similar 
measure  is  supported  by  direct  constitutional  sanction  as 
well  as  by  potent  considerations  of  public  and  private  jus- 
tice. Section  6,  of  the  Bill  of  Rights,  already  mentioned,  not 
only  guarantees  to  the  citizen  a  remedy  for  every  legal  in- 
jury suffered,  but  also  provides  that  such  remedy  shall  be 
enjoyed  without  delay.  It  is  an  open  secret  that  the  review- 
ing branch  of  our  judicial  machinery  has  for  years  been 
unable  to  give  this  provision  full  force  and  effect.  •  •  • 
We  cannot  favor  the  supposition  that  the  legislature  may  in 
the  future  directly  or  indirectly  undertake  to  deprive  this 
tribunal  of  its  jurisdiction,  appellate  or  original.  When 
that  body  attempts,  if  it  ever  should,  to  interfere  with  the 
existence  or  supremacy  of  the  court,  or  to  change  the  nature 
of  its  jurisdiction  and  duties,  or  to  render  it  an  'idle  and 
empty  pageant,*  the  court  will  undoubtedly  decline  to  rec- 
ognize such  usurpation  of  authority  and  illegal  action;  but 
until  that  time  arrives,  the  discourtesy  toward  another 
branch  of  the  government  will  not  be  committed,  of  indulg- 
ing the  presumption  that  a  willful  effort  may  be  made  to 
thus  impair  the  judicial  system  and  lessen  its  usefulness. 
The  supreme  court  might,  by  disregarding  rules  of  con- 
struction, declare  all  acts  of  a  particular  general  assembly 
void,  and  thus  nullify  its  entire  work;  but  it  is  highly  un- 
reasonable to  surmise  that  this  tribunal  will  ever  be  guilty 
of  such  revolutionary  conduct.  To  suppose  that  either  de- 
partment of  government  will  make  the  most  vicious  and 
illegal  use  possible  of  the  powers  conferred  is  to  suppose  a 
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proceeding  subversive  of  the  government  itself."  To  the 
same  effect  see  the  case  of  People,  ex  rd.,  v.  Court  of  Appeals 
(1897),  24  Colo.  186,  49  Pac.  36. 

The  constitution  of  Illinois  provides  that  the  supreme 
court  shall  have  jurisdiction  in  four  classes  of  cases,  viz.: 
criminal  cases,  and  those  in  which  a  franchise,  a  freehold  or 
the  validity  of  the  statute  is  involved.  Consequently,  in  the 
case  of  Berkenfield  v.  People  (1901),  191  111.  272,  61  N.  E. 
96,  which  was  a  criminal  case,  the  court  decided  that  the 
supreme  court  could  not  be  deprived  of  jurisdiction  thereof. 
But  in  other  cases  the  supreme  court  of  Illinois  has  repeat- 
edly held  that  the  right  to  appeal  is  purely  statutory.  In 
the  case  of  Saylor  v.  Duel  (1908),  236  111.  429,  86  N.  E.  119, 
19  L.  R.  A.  (N.  S.)  377,  the  court  said:  ''In  this  state  the 
right  of  appeal  in  any  case  is  purely  statutory,  with  the 
possible  exception  of  certain  classes  of  cases  enumerated  in 
article  6,  §2,  of  the  constitution  of  1870,  in  which  the  right 
of  appeal  from  the  appellate  court  to  the  supreme  court  in 
certain  enumerated  cases  seem  to  be  guaranteed  by  the  con- 
stitution.'* To  the  same  effect  is  the  case  of  Chicago,  etc., 
R.  Co.  V.  Fisher  (1892),  141  111.  614,  31  N.  E.  406;  Young  v. 
iS^canw(1878),91I11.221. 

In  the  case  of  Crovens  v.  Atlantic  Ave.  B.  Co.  (1896),  150 
N.  Y.  225,  44  N.  E.  968,  it  was  held  that  a  statute  making 
the  judgment  of  an  inferior  appellate  court  final  in  personal 
injury  cases,  was  valid.  The  court  said:  ''In  determining 
the  right  of  appeal  we  must  consider  that  it  is  not  a  natural 
or  inherent  right,  but  rests  on  the  statute  alone,  and  may 
be  taken  away  by  the  legislature  unless  conferred  by  the 
organic  law  of  the  state.  The  jurisdiction  of  the  court  of 
appeals  is  designated  and  created  by  law,  and  it  has  no 
other.** 

In  the  case  of  Hewlett  v.  Elmer  (1886),  103  N.  Y.  156,  8 
N.  E.  387,  it  was  held  that  ''the  jurisdiction  of  the  court  of 
appeals  is  designated  and  created  by  law.    It  has  no  other.** 
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Citing  Batierman  v.  -Finn  (1869),  40  N.  Y.  340;  Delaney  v. 
Brett  (1872),  51  N.  Y.  78;  People,  ex  rel.,  v.  Fowler  (1874), 
55  N.  Y.  675. 

In  the  case  of  City  of  Portland  v.  Gaston  (1901),  38  Or. 
533,  63  Pac.  1051,  the  supreme  court  of  that  state  held  that 
"the  legislature  has  the  power  to  define  in  what  cases,  and 
under  what  circumstances,  and  in  what  manner,  an  appeal 
may  be  taken  to"  that  court. 

In  the  case  of  Western  American  Co.  v.  St.  Ann  Co. 
(1900),  22  Wash.  158,  60  Pac.  158,  it  was  held  by  the  su- 
preme court  of  that  state,  that  while  their  constitution  in 
express  terms  provided  that  that  court  should  have  appellate 
jurisdiction  in  all  cases,  this  provision  was  not  self-executing, 
and  in  a  class  of  cases  where  the  legislature  had  made  no 
provision  for  appeal  to  that  court,  none  could  be  entertained. 

In  the  case  of  Flcshinan  v.  McWhorter  (1903),  54  W.  Va. 
161,  46  S.  E.  116,  it  was  held  that  *'it  is  within  the  power  of 
the  legislature  to  prescribe  the  cases  in  which,  and  the  courts 
to  which,  parties  shall  be  entitled  to  bring  a  cause  for  re- 
view. •  •  •  The  law  gives  one  trial  on  every  cause  of 
action.  As  to  some,  the  judgments  and  decrees  of  the  trial 
court  may  be  reviewed ;  as  to  others,  they  may  not.  There 
is  a  remedy  for  every  wrong,  but  in  some  cases  it  is  more 
ample,  and  may  be  pursued  farther  than  in  others.*' 

In  the  case  of  Dismukcs  v.  Stokes  (1867),  41  Miss.  430,  in 
an  elaborate  opinion,  the  court  said:  *'When  the  legis- 
lature has  passed  laws  regulating  the  mode  of  proceed- 
ing and  limiting  the  cases  and  the  courts  in  which  the  right 
may  be  exercised,  the  rules  prescribed  must  be  followed,  be- 
cause they  are  clearly  such  as  the  legislature  has  power  to 
enact.  Nothing  appears  to  be  more  clearly  within  the  leg- 
islative power  over  matters  pertaining  to  public  policy,  than 
the  question,  In  what  cases  and  to  what  courts  shall  a  party 
be  entitled  to  an  appeal  or  writ  of  error'*  t 

In  the  case  of  Sullivan  v.  Haug  (1890),  82  llich.  548,  46 
N.  W.  796,  10  L.  R.  A.  263,  quoted  with  approval  by  this 
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court  in  the  case  of  Lake  Erie,  etc.,  B.  Co.  v.  Watkins  (1902), 
157  Ind.  600,  it  was  held  that  the  right  to  a  review  of  a 
judgment  of  an  inferior  court  is,  and  always  was  at  the 
discretion  of  the  legislature.  This  doctrine  has  ever  been 
maintained  in  Michigan,  although  her  constitution  ex- 
pressly gives  the  supreme  court  supervising  control  over  in- 
ferior courts.  Kundinger  v.  City  of  Saginaw  (1886),  59 
Mich.  355,  26  N.  W.  634;  Harvey  v.  Pealer  (1886),  63  Mich. 
572,  30  N.  W.  188;  MitcheU  v.  Bay  Prolate  Judge  (1909), 
155  Mich.  550, 119  N.  W.  916. 

In  a  great  number  of  cases  this  question  has  been  pre- 
sented in  Wisconsin,  which  has  a  clause  in  her  constitution 
granting  the  supreme  court  superintending  power  over  in- 
ferior courts.  In  the  case  of  State,  ex  rel.,  v.  Chittenden 
(1906),  127  Wis.  468,  107  N.  W.  500,  the  supreme  court 
said  on  page  509:  ''Counsel  fail  to  distinguish  between  ap- 
pellate jurisdiction  and  the  right  of  appeal.  The  former 
only  is  granted  by  the  constitution,  the  latter  is  a  mere  legis- 
lative creation.  The  legislature  is  supreme  in  the  matter. 
It  may  grant  the  right  of  appeal  from  some  inferior  courts 
and  not  from  others,  or  from  courts  only,  or  from  courts 
and  tribunals  exercising  gwflwi-judicial  authority  as  well;  or 
may  grant  the  right  in  some  cases  and  not  in  others,  and 
having  granted  it  take  it  away."  To  the  same  eflfect  is  the 
case  of  Puffer  v.  Welch  (1910),  141  Wis.  304, 124  N.  W.  406. 

In  the  case  of  Mau  v.  Stoner  (1905),  14  Wyo.  183,  83  Pac. 
218,  it  was  held  as  follows:  "It  is  well  settled  that  in  the 
absence  of  a  direct  constitutional  requirement  the  right  of 
appeal  does  not  exist  unless  expressly  conferred  by  statute. 
*  •  *  Unless  it  is  guaranteed  as  a  matter  of  right  in  the 
constitution,  the  legislature  has  power  to  pass  laws  not  only 
regulating  the  mode  of  proceeding,  but  limiting  the  cases  in 
which  the  right  may  be  exercised.  •  •  •  Hence  it  may 
be  said  that  in  both  England  and  the  United  States  the 
Vol.  176—10 
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whole  matter  of  appellate  review  is  regulated  almost  entirely 
by  statute  law." 

The  constitution  of  South  Dakota  is  like  that  of  Michigan. 
In  the  leading  ease  of  McClain  v.  WiUiams  (1897),  10  S. 
Dak.  332,  73  X.  W.  72,  43  L.  R.  A.  287,  it  was  held  that 
"*none  of  the  provisions  of  the  constitution  prohibit  the  legis- 
lature from  limiting  appeals  to  a  defined  class  of  cases,  and 
pn. scribing  at  what  stage  and  im  ichat  court  ordinary  litiga- 
gation  shall  end.  The  right  to  an  appeal  •  •  •  depends 
upon  the  statute,  when  not  specially  granted  by  the  consti- 
tution,''    (Our  italics.) 

The  same  principle  is  declared  by  the  courts,  in  the  fol- 
lowing cases:  City  of  Chattanooga  v.  Keith  (1905),  115 
Tenn.  5SS,  94  S.  W.  62,  5  Am.  and  Eng.  Ann.  Cas.  859,  with 
annotations  on  page  860;  Blum  v.  Brownstone  Bros, 
(1875),  50  Cal.  293;  General  Cvster  Min,  Co,  v.  Van  Camp 
(1884),  2  Idaho  40,  3  Pac.  22;  City  of  Paducah  v.  Bagsdale 
(1906),  122  Ky.  425,  92  S.  W.  13;  Eager  v.  Adams  (1886), 
70  Iowa  746,  30  N.  W.  36;  Snoddy  v.  Pettis  County  (1870), 
45  Mo.  361 ;  Hanika  v.  State  (1910),  87  Neb.  845,  128  N.  W. 
526;  Aticood  V.  Whipple  (1891),  48  Ohio  St.  308,  28  N.  E. 
674:  Commonwealth,  ex  rel,  v.  Hippie  (1871),  69  Pa.  St. 
9;  United  States,  ex  rel,  v.  O'Neal  (1897),  App.  Cas.  (D. 
C.^  205,  244;  Golding  v.  Jennings  (1874),  1  Utah  135;  City 
of  Minneapolis  v.  Wilkin  (1883),  30  Minn.  140,  14  N.  W. 
581;  Anderson  v.  Brown  (1855),  6  Fla.  299;  Amsperger  v. 
Crawford  (1905),  101  Md.  247,  61  Atl.  413,  70  L.  R.  A.  497; 
Leavi  n worth  Coal  Co,  v.  Barber  (1891),  47  Kan.  29,  27  Pac. 
114.  In  New  Jersey  the  jurisdiction  of  all  constitutional 
courts  is  established  as  it  existed  prior  to  the  date  of 
the  present  constitution.  Newark,  etc.,  R.  Co.  v.  Kelly 
(1895\  57  N.  J.  L.  655,  32  Atl.  223. 

Special  express  constitutional  provisions  are  found  in  the 
organic  laws  of  Arkansas,  and  some  other  states. 

The  authorities  on  this  question  might  be  multiplied  almost 
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indefinitely,  for  in  many  of  the  states  the  question  has  been 
considered  almost,  if  not  quite,  as  often  as  in  Indiana. 

The  eminent  counsel  who  have  appeared  in  this  cause  and 
argued  against  the  constitutionality  of  the  act  have  not  cited 
any  authority  in  conflict  with  the  rule  declared  in  the  fore- 
going cases,  except  in  occasional  instances,  where  the  right 
of  appeal  to  the  court  of  last  resort  is  expressly  given  by 
constitutional  provision. 

Textbook  authorities  declare  the  same  rule. 

*'It  should  be  remembered  •  •  •  that  appeals  are 
exclusively  of  statutory  origin,  and  that  no  appeal  to  either 
court  (Supreme  or  Appellate)  can  be  maintained  except  as 
given  by  statute."    Ewbank's  Manual  §58. 

**It  is  laid  down  by  the  authorities  that  the  right  of  ap- 
peal is  purely  a  statutory  one  and  this  is  undoubtedly  the 
general  rule.  A  party  who  brings  an  action  does  not  by 
such  an  act  acquire  a  vested  right  to  a  decision  from  a  par- 
ticular tribunal.'*    Elliott,  App.  Proc.  §75. 

The  majority  opinion  in  this  case,  squarely  overrules  more 
than  a  score  of  Supreme  Court  decisions.  Fewer  Appellate 
Court  cases  have  been  overruled  by  this  court  in  a 
year.  It  establishes  a  principle  first  contended  for  before  the 
United  States  Supreme  Court  in  1803,  and  by  that  court 
then  repudiated,  and  repudiated  ever  since,  when  preselited, 
by  that  court,  and  by  the  highest  courts  of  every  American 
commonwealth  having  a  constitution  similar  to  our  own.  It 
holds  for  naught  the  opinions  of  Marshall  and  Hamilton, 
and  other  illustrious  persons  who  formulated  the  provisions 
in  constitutions  on  which  ours  is  modeled.  All  this  is  done 
because  it  is  believed  that  the  supremacy,  or  dignity,  of  this 
court,  is,  or  may  be,  assailed  by  the  legislative  department 
of  the  government.  For  that  reason,  also,  it  leaves  the  docket 
of  the  Appellate  Court  burdened  with  probably  eight  hun- 
dred cases,  and  the  clause  in  our  constitution,  guaranteeing 
a  speedy  administration  of  justice,  an  unredeemed  pledge. 
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More  than  that,  it  fastens  a  principle  on  our  jurisprudence 
that  forbids  relief  in  the  future  by  any  practical  method 
short  of  amendment  to  our  Constitution;  and  it  must  not  be 
forgotten  that  when  such  amendment  is  made,  the  cardinal 
duty  of  the  court  to  administer  justice  between  suitors  wiU 
be  declared  in  unmistakable  terms,  and  at  whatever  cost  to 
the  rank  and  dignity  of  this  court. 

In  my  opinion,  this  act  was  not  intended  to,  and  does  not, 
aflfect  the  supremacy,  rank  or  dignity  of  this  court.  It  only 
transfers  to  the  jurisdiction  of  the  Appellate  Court  judg- 
ments for  money  in  excess  of  $6,000,  and  repeals  the  super- 
visory transfer  law  of  1901,  modeled  after  the  certiorari  act 
of  Congress  of  1891. 

In  no  just  sense  can  the  Appellate  Court  be  said,  by  this 
act,  to  be  made  one  of  coordinate  jurisdiction  with  the  Su- 
preme Court.  It  cannot  overrule  the  opinions  of  the  Supreme 
Court.  It  must  follow  them.  It  cannot  determine  the 
bounds  of  its  own  jurisdiction.  This  court  does  that.  It  can 
decide  no  constitutional  question.  Wills,  injunctions,  titles 
to  real  estate,  the  validity  of  statutes,  ordinances  and  fran- 
chises, and,  in  fact,  all  the  most  important  classes  of  causes 
are  embraced  in  the  exclusive  jurisdiction  of  this  court,  and, 
no  doubt,  enough  is  given  to  keep  it  busy.  If  not,  the  stat' 
ute  gives  this  court  the  right  to  transfer  to  it  for  decision 
all  classes  of  cases  appealed  to  the  Appellate  Court. 

If  the  decisions  of  the  Appellate  Court  do  not  follow  those 
of  this  court,  it  may  at  any  time  be  abolished  by  the  legisla- 
ture, and  the  volumes  containing  its  published  opinions, 
owned  by  the  State,  and  kept  in  the  Supreme  Court  library, 
may  be  destroyed.    No  such  power  over  this  court  exists. 

In  my  opinion,  the  act  in  question  is  not  only  valid,  but 
was  designed  to  aflford  assistance  in  a  situation  calling  for 
immediate  relief,  and  it  is  unfortunate  that  such  relief  must 
be  postponed. 
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Concurring  in  Dissenting  Opinion. 

Cox,  J. — ^While  not  agreeing  wholly  with  all  that  is  said 
therein  by  way  of  argument  and  illustration,  and  collateral 
to  the  primary  question  discussed,  yet  I  heartily  concur  in 
the  conclusion  reached  by  Morris,  J.,  in  his  very  clear  and 
exhaustive  opinion,  that  the  act  in  question,  approved  March 
3, 1911  (Acts  1911  p.  201),  is  a  valid  exercise  of  legislative 
power.  At  the  same  time  the  wisdom  of  the  act  seems  to 
me  to  be  exceedingly  doubtful. 

Prior  to  the  amendment  of  article  7,  §1,  of  our  state  Con- 
stitution, March  14,  1881,  this  court  was  so  overwhelmed  by 
the  accumulation  of  cases  before  it  for  decision  that  the 
necessary  delay  in  deciding  cases  worked  great  hardship  on 
litigants.  Under  the  provisions  of  the  Constitution  before 
the  amendment  just  mentioned,  the  legislature  was  without 
power  to  create  any  tribunal  to  relieve  the  Supreme  Court 
of  any  part  of  its  great  burden  of  appellate  jurisdiction, 
and  we  know  judicially  that  the  amendment  in  question  was 
proposed  and  adopted  primarily  to  remedy  that  particular 
difficulty.  State,  ex  rel,  v.  Noble  (1889),  118  Ind.  350,  364, 
^  L  R.  A.  101, 10  Am.  St.  143.  Under  the  augmented  power 
^ranted  the  General  Assembly  by  the  people,  by  this  particu- 
lar amendment,  the  Appellate  Court  was  originally  created. 
The  amendment  to  the  Constitution  was  made,  and  the  Ap- 
I'^ilate  Court  created,  all  with  a  definite  purpose  in  the 
"-inds  of  the  sovereign  people  of  the  State  of  taking  from 
^is  court  a  portion  of  its  then-existing  appellate  jurisdic- 
tion, for  its  relief  and  the  consequent  speeding  of  the  admin- 
Hration  of  justice.  This  amendment  did  not  impair  or 
irpaten  the  supremacy  of  this  court,  neither  did  the  action 
^^the  General  Assembly,  by  virtue  of  it,  in  creating  the 
Appellate  Court,  and  vesting  it  with  a  part  of  the  jurisdic- 
'^'n  which  had  before  been  given  into  the  keeping  of  this 
'^ttt;  but,  on  the  contrary,  it  has  been  uniformly  held  by 
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this  court  that  the  various  acts  of  the  legislature  creating 
and  giving  jurisdiction  to  that  court  were  valid.  The  act 
of  1911,  supra,  does  no  more,  in  effect,  than  to  restore  to  this 
court  a  part  of  the  jurisdiction  which  the  General  Assembly, 
by  the  amendment  of  1881,  had  been  given  power  to  take 
away,  and  which  it  had,  by  previous  acts,  taken  away  and 
bestowed  upon  the  Appellate  Court.  At  the  time  of  the 
passage  of  this  act,  the  southern  division  of  the  Appellate 
Court  had  become  far  behind  the  northern  division  with  its 
work,  because  of  the  greater  number  of  cases  falling  in  the 
first  instance  to  it,  and  both  divisions  of  that  court  were, 
for  the  same  reason,  incumbered  with  a  greater  number  of 
undecided  cases  than  this  court.  The  purpose  of  said  act 
of  1911,  therefore,  was,  in  the  main,  to  equalize  the  number 
of  cases  pending  before  the  two  courts,  to  the  end  that  all 
litigants  pursuing  the  right  of  appeal  should  have  the  equal 
advantage  of  the  earliest  practicable  decision  of  their  cases. 
]\Iy  doubt  of  the  wisdom  of  the  act  arises  from  the  fact  that 
under  existing  statutes  this  same  result  could  have  been 
brought  about  in  a  more  efficacious  way.  Under  the  provisions 
of  section  twelve  of  the  act  of  1901  (Acts  1901  p.  565,  §1396 
Burns  1908),  defining  the  jurisdiction  of  the  Appellate 
Court,  that  court  had,  and  still  has,  the  power  to  equalize 
by  transfer  any  undue  disparity  in  the  number  of  cases  pend- 
ing on  the  docket  of  the  two  divisions  of  the  court,  and  by 
§1405  Bums  1908,  Acts  1901  p.  590,  the  Supreme  Court  has 
the  power  to  equalize  the  disparity  in  the  number  pending 
on  the  dockets  of  the  Appellate  Court  and  its  ovm  court  by  a 
transfer  of  cases  from  that  court  to  this.  These  provisions 
left  in  the  courts  the  power  of  equalizing,  and  with  them 
the  knowledge  on  which  to  act  was  always  present  and  cer- 
tain. But  with  the  wisdom  of  the  act  we  cannot  deal.  That 
is  a  legislative  question.  If  as  a  result  of  said  act,  if  en- 
forced, a  greater  number  of,  and  more  difficult,  cases  should 
fall  to  the  jurisdiction  of  this  court,  and  a  greater  delay 
necessarily  result  in  the  decision  of  those  cases  of  greater 
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public  concern,  which  are  committed  to  it  for  determination, 
I  can  well  believe  that  a  change  would  again  be  demanded 
at  the  hands  of  the  Oeneral  Assembly  at  its  next  session. 


Daniels,  Administratrix,  v.  Bruce  et  al. 

[No.  21,845.    FUed  June  21,  1911.] 

1.  Executors  and  Administbatobs.— iSa^cs  of  Real  Estate  to  Pay 
Debts, — Actions. — Jurisdiction, — Change  of  Venue, — A  procee<llng 
by  an  administratrix  to  sell  real  estate  for  the  payment  of  de- 
cedent's debts  is  a  civil  action,  the  exclusive  original  Jurisdiction 
of  which  is  In  the  court  issuing  the  letters  of  administration; 
and  a  change  of  venue  from  the  county,  or  a  change  of  Judge  is 
demandable.    pp.  153, 156. 

2.  \enve,— Change  of.^Judge.—Vuder  §422  Burns  1908,  §412  R. 
S.  1S81,  providing  for  a  change  of  venue  from  the  county  and  a 
change  of  Judge,  a  change  of  venue  from  the  county  is  demand- 
able  wherever  a  change  of  Judge  may  be  required,    p.  156. 

3.  CouBTS. — Jurisdiction, —  Consent, — Jurisdiction  of  the  subject- 
matter  of  an  action  cannot  be  conferred  by  consent;  and  the 
question  thereof  can  be  raised  at  any  time.    p.  157. 

4.  CouBTS. — Circuit, Jurisdiction. — Sales  of  Real  Estate  to  Pay 
Debts  of  Decedents, — Circuit  courts  have  Jurisdiction  of  the 
subject-matter  of  an  action  by  an  administratrix  to  sell  her 
decedent's  real  estate  to  pay  debts,    p.  157. 

5.  CouBTS. — Jurisdiction. — Consent. — Jurisdiction  of  the  person 
may  be  given  by  consent,  or  by  waiver  in  failing  to  object,  where 
the  court  has  general  Jurisdiction  over  the  subject-matter  of 
the  cause  of  action,    p.  157. 

6.  CouBTS. —  Jurisdiction. —  Estoppel. —  Administrators. —  Sales  of 
Real  Estate, — An  administratrix  who  makes  no  objection  to  a 
change  of  venue,  voluntarily  filing  an  amended  complaint  in  the 
court  to  which  the  change  was  granted,  and,  without  objection, 
tries  the  case  on  its  merits,  is  estopped  to  question  the  court's 
jurisdiction,  w^here  it  had  Jurisdiction  of  the  subject-matter  of 
the  action,    p.  158. 

7.  ExEcuiOBS  AND  Administbatobs. — Salcs  of  Real  Estate  to  Pay 
Dd>ts. — Actions. — Dismissal. — ^The  trial  court  may  refuse  to  per- 
mit an  administratrix  to  dismiss  an  action  to  subject  dece<ient*8 
real  estate  to  the  payment  of  his  debts,  such  administratrix 
being  an  arm  of  the  court  and  being  subject  to  the  court's  orders, 
p.  158. 

8.  ExEcuTOBS  AND  Aduinistbatobs. — Alloicanccs. — Review  by 
Other  Court,— Attorneys, — In  an  action  by  an  administratrix  to 
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subject  decedent's  real  estate  to  sale  for  the  payment  of  Ills 
debts,  allowances  made  by  a  prior  eourt»  previous  to  a  change  of 
venue,  to  the  former  executor  and  to  his  attorneys  may  be  re- 
duced ;  and  where  there  is  some  evidence  sustaining  such  finding, 
the  Judgment  will  not  be  disturbed  for  want  of  evidence,    p.  159. 

9.  ExECUTOBS  AND  Administbators. — Allowanccs, — Evidence, — Ap- 
peal— The  trial  court's  judgment  as  to  the  number  and  amount 
of  allowances  shown  by  the  evidence  to  be  chargeable  against  an 
estate  will  not  be  disturbed  on  appeal  unless  an  affirmative 
showing  of  error  is  made.    p.  160. 

10.  Appeal. — Briefs. — Waiver. — Alleged  errors  are  waived,  where 
no  points  are  made  thereon,  nor  authorities  cited,  in  appellant's 
brief,    p.  100. 

Prom  Gibson  Circuit  Court,  0.  M.  Welborn,  Judge. 

Action  by  Kate  B.  Daniels,  as  administratrix  de  bonis  non, 
with  the  will  annexed,  of  the  estate  of  William  D.  Daniels, 
deceased,  against  Abby  D.  Bruce  and  others.  Prom  an  in- 
terlocutory order  for  plaintiff,  she  appeals.    Affirmed. 

James  T,  Walker  and  Henry  B.  Walkery  for  appellant. 

John  W,  Brady,  Lucius  C.  Embree,  Morton  C.  Embree, 
John  W.  Spencer,  John  R.  Brill,  Frank  H.  Hatfield,  J.  E. 
Williamson,  E.  B,  Green,  H.  M,  Phipps  and  T.  O.  Risley, 
for  appellees. 

Cox,  J. — This  is  an  appeal  from  an  interlocutory  order 
for  the  sale  of  real  estate,  made  on  the  petition  of  appellant, 
as  administratrix  de  bonis  non,  with  the  will  annexed,  of  the 
estate  of  William  B.  Daniels,  her  deceased  husband,  to  make 
assets  to  pay  the  debts  of  his  estate. 

The  proceeding  was  instituted  by  James  Lauer,  as  execu- 
tor of  the  last  will  of  decedent,  in  the  Vanderburgh  Circuit 
Court,  in  which  court  the  settlement  of  the  estate  was  pend- 
ing, and  which  had  issued  to  him  his  letters  of  executorship. 
A  change  of  venue  was  granted  on  the  motion  and  affidavit 
of  one  of  the  appellees,  and  the  proceeding  was  sent  to  the 
Posey  Circuit  Court.  Upon  the  written  agreement  of  the 
parties  it  was  from  there  sent  to  the  Superior  Court  of  Van- 
derburgh County.    This  latter  court,  not  having  jurisdiction 
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of  the  subject-matter,  the  proceeding  was,  on  motion,  trans- 
ferred to  the  Vanderburgh  Circuit  Court.  While  pending 
in  that  court  Lauer  resigned,  and  appellant  was  appointed 
administratrix  de  bonis  non,  with  the  will  annexed,  and  sub- 
stituted as  the  petitioner.  Lauer  had  obtained  a  decree  of 
sale,  and  appellant  tried  to  make  sale  thereunder,  but  failed 
for  want  of  service  on  some  heirs  and  other  parties,  be- 
ing restrained  from  proceeding  under  that  order.  Appel- 
lant then  filed  a  petition  and  made  such  persons  parties  to 
the  proceeding.  Again,  on  motion  and  aflBdavit  of  one  of 
the  appellees,  the  venue  was  changed  to  the  Posey  Circuit 
Court.  Subsequent  to  this,  appellant  filed  in  the  Posey 
Circuit  Court  another  petition,  designated  an  amended  peti- 
tion, and  summons  was  issued  to  each  of  the  parties  defend- 
ant thereon.  On  issues  formed,  the  matter  proceeded  to 
trial  on  such  petition  in  that  court.  Before  the  completion 
of  the  trial,  that  term  of  the  Posey  Circuit  Court  ended,  and, 
by  consent  of  the  parties,  the  case  was  taken  to  the  Gibson 
Circuit  Court,  and  the  trial  was  there  finished,  before  the 
same  judge  who  was  the  presiding  judge  of  both  the  Posey 
and  Gibson  Circuit  Courts,  and  the  order  made  from  which 
this  appeal  is  prosecuted. 

By  proper  assignments  of  error  it  is  first  contended  by 
appellant  that  the  Gibson  Circuit  Court  was  without  juris- 
diction to  hear  and  determine  the  proceedings.    It  is 

1.  urged  as  the  basis  of  this  contention,  that  as  that  sec- 
tion of  the  decedents'  act  authorizing  the  filing  of  a 
petition  by  an  administrator  for  the  sale  of  real  estate  of 
the  decedent  requires  such  petition  to  be  filed  in  the  court 
in  which  the  estate  is  pending  for  settlement,  and  as  no 
provision  is  made  in  that  act  for  a  change  of  venue,  that 
court  has  exclusive  jurisdiction  of  such  a  proceeding.  And 
it  is  insisted  that  no  change  of  venue  in  such  a  proceeding 
can  be  taken  to,  or  the  jurisdiction  conferred  upon,  a  circuit 
court  of  another  county  by  agreement  or  other  waiver. 

The  section  of  the  statute  authorizing  a  petition  to  sell 


Digitized  by  LjOOQIC 


154  SUPREME  COURT  OP  INDIANA, 

Ihiciels  r.  Bni«^e — 17«  In<L  lol. 

real  estate  is  §111  of  the  decedents'  estates  act  of  1881  (§2852 
Burns  19<?8,  §2336  R.  S.  1881),  and  provides  as  follows: 
''Whenever  an  executor  or  administrator  shall  discover  that 
the  personal  estate  of  a  decedent  is  insufficient  to  satisfy  the 
liabilities  thereof,  he  shall,  without  delay,  file  his  petition  in 
the  circuit  court  issuing  his  letters,  for  the  sale  of  the  real 
estate  of  the  deceased,  to  make  assets  for  the  payment  of 
such  liabilities.** 

The  law  governing  the  same  matter,  which  had  long  been 
in  force  prior  to  the  enactment  of  the  said  section,  did  not 
specifically  provide  where  the  original  jurisdiction  was 
lodged,  but  provided  generally  that  the  court  having  juris- 
diction should  order  the  sale.  2  Gavin  &  Hord  p.  506. 
There  arose  some  confusion  under  that  statute  whether  the 
petition  should  be  filed  in  the  first  instance  in  the  court  of 
the  county  where  the  land  was,  or  in  that  in  which  the  estate 
was  pending  for  settlement.  Ex  parte  Shockley  (1860),  14 
Ind.  413;  Williamson  v.  Miles  (1865),  25  Ind.  55;  Jones  v. 
Levi  (1880),  72  Ind.  586. 

The  first  case  in  this  court  involving  the  jurisdiction  of 
such  a  proceeding  under  §2852,  supra,  was  Vail  v.  Rinehart 
(1886),  105  Ind.  6,  in  which  Howk,  J.,  writing  the  opinion 
of  the  court,  said:  ''Under  this  section  of  the  statute,  it  is 
clear  that  the  circuit  court,  which  issues  the  letters  testa- 
mentary or  letters  of  administration  upon  the  estate  of  a 
decedent,  has  exclusive  original  jurisdiction  of  a  petition  for 
the  sale  of  his  decedent's  real  estate,  in  whatever  county  the 
same  maj'  be  situate,  to  make  assets  for  the  payment  of  the 
liabilities  of  such  decedent's  estate.**  It  is  to  be  noted  that 
the  learned  judge,  adhering  to  his  well-known  care  in  using 
words  to  convey  an  exact  meaning  used  the  words  '*exclu- 
sive  original  jurisdiction."  We  think  he  used  the  word 
'* original' '  as  limiting  the  exclusiveness  of  the  jurisdiction 
in  the  institution  of  the  proceeding,  and  at  least  leaving 
open  the  question  whether  it  might  not,  by  change  of  venue, 
be  subsequently  submitted  to  the  jurisdiction  of  the  court  of 
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another  ccranty,  having  jurisdiction  of  the  general  subject- 
matter  of  decedents'  estates.  The  question  then  arises,  Is 
there  authority  for  granting  a  change  of  venue  in  such  a 
proceeding  from  the  county  where  the  exclusive  original 
jurisdiction  is  lodged!  The  identical  question  seems  never 
to  have  been  decided  by  this  court.  That  the  practice  of 
granting  such  change  of  venue  has  been  more  or  less  general 
throughout  the  State  has  become  known  to  this  court  through 
the  examination  of  the  records  of  appealed  cases.  The  latest 
instance  of  this  practice  is  Ditton  v.  Hart  (1911),  175  Ind. 
585.  Doubtless  many  land  titles  throughout  the  State  rest 
on  sales  made  on  orders  of  the  court  to  which  the  venue  had 
been  changed.  The  decedents'  estates  act  by  its  terms 
neither  grants  nor  withholds  the  right  to  a  change  of  venue 
from  the  county  or  a  change  of  judge.  It  is  silent  as  to 
this,  as  it  is  in  many  other  matters  of  practice  necessary  in 
carrying  out  all  of  the  objects  of  the  statute,  except  as  it  is 
provided  in  §2863  Bums  1908,  §2346  R.  S.  1881,  that  the 
hearing  in  certain  particulars  shall  be  conducted  ''as  in 
other  cases." 

It  has  been  held  that  a  drainage  proceeding,  which  is  quite 
as  much  a  special  statutory  proceeding  and  sui  juris  as  a 
proceeding  by  an  administrator  to  sell  real  estate,  is  so  far 
a  civil  action  that  the  act  providing  for  a  change  of  venue 
(§422  Bums  1908,  §412  R.  S.  1881)  is  applicable  to  it. 
Bass  V.  Elliott  (1886),  105  Ind.  517.  Such  act  is  held  appli- 
cable in  a  proceeding  for  the  appointment  of  a  guardian  for 
a  person  of  unsound  mind  {Berry  v.  Berry  [1897],  147  Ind. 
176) ;  in  proceedings  to  contest  an  election  {Weakley  v.  Wolf 
[1897],  148  Ind.  208);  in  proceedings  supplementary  to 
execution  (Burkett  v.  Bowen  [1885],  104  Ind.  184);  in  a 
proceeding" to  disbar  an  attorney  {In  re  Darrow  &  Talbott 
[1910],  175  Ind.  44).  See,  also,  Joseph  v.  Schnepper  (1891), 
1  Ind.  App.  154;  McConahey's  Estate  v.  Foster  (1899), 
21  Ind.  App.  416;  Goodbub  v.  Estate  of  Homung  (1891),  127 
Ind.  181. 
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Furthermore,  it  is  settled  that  a  claim  against  a  decedent's 
estate  is  a  civil  action  within  the  meaning  of  the  statute  re- 
lating to  a  change  of  judge  {Lester  v.  Lester  [1880],  70  Ind. 
201) ;  and  that  the  same  statute  is  applicable  to  a  proceeding 
by  an  administrator  to  sell  real  estate  (Scherer  v.  Ingerman 
[1887],  110  Ind.  428).  In  the  latter  case  it  was  said:  "In 
many  regards^  the  decedents*  act  does  not  provide  a  com- 
plete mode  of  procedure.  That  is  so  in  relation  to  the  pro- 
ceedings by  which  the  administrator  may  reach  real  estate 
for  the  payment  of  debts.  Where  a  complete  mode  of  pro- 
cedure is  not  thus  provided,  we  must  look  to  the  civil  code, 
and  apply  the  rules  of  pleading  and  practice  provided  for 
civil  actions.  To  the  extent  that  such  rules  of  pleading  and 
practice  must  be  applied,  the  proceeding  is  a  civil  action.*' 
It  was  there  held  that  a  party  defendant  is  entitled  to  a 
change  of  judge  under  the  provisions  of  §422,  supra,  which 
reads,  in  part,  as  follows:  "The  court  in  term,  or  the  judge 
thereof  in  vacation,  shall  change  the  venue  of  any  civil  action 
upon  the  application  of  either  party.*' 

Following  the  part  of  §422,  supra,  quoted,  it  gives  the 

causes  for  which  changes  of  judge  or  from  the  county  may 

be  had.     Since  the  authority  to  change  the  judge, 

2.  and  the  venue  from  the  county,  is  derived  from  the 
same  statute,  both  being  conferred  by  that  part  of 
said  section  just  quoted,  it  would  seem  that  the  authority  to 
change  from  the  county  exists  whenever  there  is  authority 
to  change  the  judge.  In  a  proceeding  to  sell  real  estate 
the  title  may  be  litigated,  a  fraudulent  conveyance  may  be 
set  aside,  and  many  issues  may  be  required  to  be  tried 
therein,  of  a  nature  which  clearly  characterizes  them 

1.  as  issues  in  civil  actions.  "We  therefore  conclude  that 
upon  a  proper  and  timely  application,  a  change  of 
venue  from  the  county  in  which  the  estate  is  pending  for 
settlement  may  be  taken.  If  reasons  exist  making  such  prac- 
tice unwise,  the  legislature  may  prohibit  it. 

Moreover,  if  it  should  be  granted  that  appellant's  conten- 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  157 

Daniels  v.  Bruce— 176  Ind.  151. 

tion  that  there  is  no  authority  for  a  change  of  venue  from 
the  county  in  such  a  proceeding  is  sound,  it  still  does 

3.  not  follow  that  the  Oibson  Circuit  Court  was  devoid 
of  jurisdiction.    It  is  of  course  true  that  jurisdiction 

of  the  subject-matter  cannot  be  waived  by  failure  to  object, 
or  conferred  by  consent  or  express  agreement  on  a  court  that 
does  not  possess  it,  and  if  the  Qibson  Circuit  Court  did  not 
have  jurisdiction  of  the  subject-matter  of  the  action,  then 
appellant's  objection  thereto,  raised  by  her  motion  in  arrest 
and  assignment  of  error  in  this  court,  would  be  timely. 
Brown,  Jurisdiction  (2d  ed.)  §10.  But  the  jurisdiction  of 
the  Gibson  Circuit  Court,  within  its  territory,  of  the  subject- 
matter  of  the  class  of  proceedings  to  which  this  be- 

4.  longs,  was  identical  with  that  of  the  Vanderburgh 
Circuit  Court  within  its  territory.    The  jurisdiction 

of  each  was  plenary,  was  derived  from  the  same  source,  and 
at  the  same  time.  Both  had  jurisdiction  of  the  general 
subject-matter  of  the  settlement  of  decedents*  estates  and  of 
proceedings  to  sell  real  estate  in  aid  thereof.  Jurisdiction 
of  the  subject-matter  is  the  power  to  hear  and  determine 
cases  of  the  general  class  to  which  the  proceedings  then  be- 
fore the  court  belong.  Brown,  Jurisdiction  (2d  ed.)  §3, 
note  3;  11  Cyc.  669;  17  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
1066;  State,  ex  rel,  v.  Wolever  (1891),  127  Ind.  306;  Chi- 
cago, etc.,  R.  Co.  V.  Sutton  (1892),  130  Ind.  405;  Jones  v. 
CuUen  (1895),  142  Ind.  335,  342;  Gold  v.  Pittsburgh,  etc., 
R.  Co.  (1899),  153  Ind.  232:  Yates  v.  Lansing  (1810),  5 
Johns.  •282. 

Where  there  is  jurisdiction  of  the  general  subject — ^that 

IS  of  the  general  class  of  cases  to  which  the  particular  case 

belongs — jurisdiction  may  be  given  by  consent  or 

5.  agreement,  or  objection  thereto  may  be  waived  by 
failure  to  make  timely  and  specific  objections.  Center 

Tp.  V.  Board,  etc.  (1887),  110  Ind.  579;  Tucker  v.  Sellers 
(1892),  130  Ind.  514,  518;  McCoy  v.  Able  (1892),  131  Ind. 
417,  420;  Perkins  v.  Hayward  (1892),  132  Ind.  95, 105;  Eel 
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River  R.  Co.  v.  State,  ex  rel.  (1896),  143  Ind.  231 ;  Mafikin  v. 
Pennsylvania  Co.  (1903),  160  Ind.  447;  Elliott,  App.  Proc. 
§§499-503. 

Appellant  had  raised  no  objection  to  the  change  of  venue 

to  the  Posey  Circuit  Court,  and  there  she  voluntarily  filed 

the  amended  petition  on  which  the  case  was  tried. 

6.  She  expressly  consented  to  the  change  to  the  Gibson 
Circuit  Court,  and  there  she  waged  a  contest  over  the 

issue  formed.  She  raised  no  objection  to  the  jurisdiction  of 
the  Gibson  Circuit  Court  imtil  a  judgment  was  rendered 
that  was  injurious  to  her  interests  as  an  individual.  We  do 
not  believe  that  it  is  in  accordance  with  the  law  or  its  policy 
thus  to  allow  a  person  to  trifle  with  courts  of  general  jurist 
diction,  to  submit  to  their  adjudication  a  cause,  and  when 
defeated  upon  its  merits,  to  claim  that  all  that  has  been 
done  is  without  effect. 

While  the  court  was  engaged  in  announcing  its  finding, 

appellant  sought  to  dismiss  the  proceeding,  and  the  court 

declined  to  permit  this  to  be  done.    It  is  earnestly 

7.  contended  that  the  motion  was  timely,  and  that  in 
this  the  court  erred  and  the  cause  should  be  reversed. 

We  are  convinced  that  the  rule  applicable  to  the  ordinary 
action  of  an  individual  litigant,  suing  to  enforce  or  preserve 
his  personal  rights,  which  allows  him  control  over  his  action 
to  the  extent  of  the  right  of  timely  dismissal  of  it,  is  not 
applicable  to  this  proceeding.  Appellant  was  administering 
a  trust  as  an  officer  of  court.  The  duty  of  selling  decedent's 
real  estate  to  pay  his  debts  was  imposed  on  appellant  by 
§2852  Burns  1908,  §2336  R.  S.  1881.  She  was  the  hand  of 
the  court  acting  under  and  subject  to  its  guidance  and  con- 
trol, for  the  purpose  of  effecting  a  speedy  and  just  settle- 
ment of  the  estate  of  the  decedent.  The  court,  whose  servant 
she  was,  had  inherent  power  growing  out  of  its  probate  juris- 
diction to  require  her  to  institute  such  a  proceeding  if  she 
appeared  lax  in  heeding  the  express  mandate  of  the  statute. 
Moreover,  §2859  Bums  1908,  §2342  R.  S.  1881,  expressly 
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gives  the  court  power,  and  requires  it  in  such  a  case  upon 
petition  of  a  creditor,  to  order  an  executor  or  administrator 
to  institute  the  proceeding  under  penalty  of  removal  from 
the  trust.  Such  a  proceeding  cannot  be  subject  to  the  con- 
trol of  the  executor  or  administrator  as  to  whether  it  shall 
be  begun,  continued  to  the  end,  or  abandoned.  That  control 
must  necessarily  rest  with  the  court.  To  hold  otherwise 
would  be  to  say  that  the  servant  was  greater  than  the  master. 
It  follows,  then,  that  the  court  did  not  err  in  refusing  to 
permit  the  dismissal,  and  whether  appellant's  motion  there- 
for was  timely,  is  immaterial. 

It  is  finally  argued  by  counsel  for  appellant  that  the  find- 
ing of  the  trial  court  is  not  sustained  by  sufiicient  evidence 

and  is  contrary  to  law.    In  part,  this  claim  is  based 
8.     on  the  following  facts:    Lauer,  executor,  appellant's 

predecessor  in  the  trust,  at  the  time  of  his  resigna- 
tion had  procured  from  the  Vanderburgh  Circuit  Court  an 
allowance  to  himself  of  $2,700,  for  his  services  as  executor, 
and  to  his  attorney  an  allowance  of  $1,600.  These  allow- 
ances had  been,  before  the  filing  of  appellant's  petition  in 
this  proceeding,  assigned  to  her  for  value.  At  the  time  of 
the  trial  $650  had  been  paid  on  the  attorney's  allowance,  but 
nothing  on  that  of  the  former  executor.  The  court  found 
that  these  allowances  were  excessive,  and  that  of  the  executor 
was  reduced  to  $750,  and  that  of  the  attorney  was  reduced 
to  $650,  the  amount  that  had  been  paid  on  it.  Appellant 
contends  that  no  evidence  whatever  was  introduced  to  sus- 
tain the  reduction,  and  that  the  court  acted  arbitrarily  in 
making  it.  In  this  the  appelj^ant  is  not  sustained  by  the 
record,  which  contains  the  testimony  of  an  attorney  of 
twenty  years  experience  in  the  practice,  familiar  with  the 
value  of  services  of  executors  and  attorneys  in  the  settle- 
ment of  estates,  which  fully  warranted  the  court's  finding 
in  this  particular.  These  allowances  by  the  Vaiulerbur«?h 
Circuit  Court  were  only  prima  facie  correct,  and  were  sub- 
ject to  review  and  a  contest  of  their  correctness,  in  a  proceed- 
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ing  to  sell  real  estate  to  pay  debts,  especially  when,  as  here, 
minor  heirs  and  purchasers  from  other  heirs  are  parties,  and 
whose  lands  are  to  be  subjected  to  sale  for  the  payment  of 
such  allowances.  Riser  v.  Snoddy  (1856),  7  Ind.  442;  Cole 
V.  Lafontaine  (1882),  84  Ind.  446;  Jackson  v.  Weaver 
(1884),  98  Ind.  307;  Scherer  v.  Ingerman,  supra;  O'Haleran 
V.  O'Haleran  (1888),  115  Ind.  493;  18  Cyc.  739,  740.  See, 
also,  Collins  v.  Tilton  (1877),  58  Ind.  374;  Fraim  v.  Millison 
(1877),  59  Ind.  123;  Watkins  v.  Romine  (1886),  106  Ind. 
378;  Glessner  v.  Clark  (1895),  140  Ind.  427;  §2838  Burns 
1908,  Acts  1883  p.  151,  §8. 

It  is  also  claimed  that  there  is  a  lack  of  evidence  to  sus- 
tain the  court's  finding  in  the  matter  of  the  amount  of  other 
claims  against  the  estate,  filed  and  allowed  by  the 

9.  executor.  The  court  in  its  finding  fixed  the  amount 
of  these  claims  at  a  sum  somewhat  smaller  than  appel- 
lant's counsel,  in  their  brief,  claim  them  to  be,  and  smaller 
than  their  aggregate  as  filed  and  allowed.  But  the  current 
reports  of  the  executor,  and  of  appellant  as  his  successor, 
show  that  a  number  of  them  had  been  paid.  Indulging  the 
presumption,  as  we  must  do  in  the  absence  of  an  affirmative 
showing  to  the  contrary,  that  the  trial  court's  finding  is  cor- 
rect, we  cannot  say  that  in  this  particular  it  is  not  sustained 
by  the  evidence.  We  do  this  the  more  cheerfully  from  the 
firm  conviction  to  which  we  are  forced  by  the  disclosures 
made  by  the  record  that  the  estate  has  suffered  greatly  by 
waste,  mismanagement  and  improper  delay  in  its  settlement. 

Counsel  in  argument  object  that  the  finding  of  the  court 
is  contrary  to  law,  but  no  points  or  authorities  are 

10.  stated  or  cited  relating  thereto,  and  their  argument 
cannot  supply  that  omission  which  works  a  waiver 

of  the  question. 

The  judgment  is  affirmed. 
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The  State  of  Indiana,  ex  rel.  Barnes  et  al.  ik 
Kesling  et  al. 

[No.  21,905.    Filed  June  22,  1011.] 

1.  Appeal. — Briefs. — Failure  to  Set  Out  Queationcd  Pleading. — 
A  failure  by  appellants  to  set  out  in  their  brief  the  questioned 
complaint  waives  any  question  thereon,    p.  U\l. 

Z  Appeal. — Briefs. — Dismissal. — ^Where  appellant's  brief  presents 
no  question  the  appeal  will  be  dismissed,    p.  102. 

From  Saint  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  Nellie 
Barnes  and  others,  against  George  A.  Kesling  and  others. 
Prom  a  judgment  for  defendants,  plaintiff  appeals.  Appeal 
dismissed, 

Joseph  G.  Orr,  for  appellant. 

B.  F.  Shively,  A,  C.  Graham  and  H.  A,  Steis,  for  appel- 
lees. 

Jordan,  C.  J. — Action  in  the  lower  court  by  appellant  to 
recover  upon  a  bond  executed  by  appellees.  The  latter  de- 
murred to  the  complaint.  Their  demurrer  was  sustained. 
Appellant  elected  to  abide  by  its  complaint,  and  judgment 
was  rendered  that  it  take  nothing  by  the  action  and  that  ap- 
pellees recover  costs.  From  this  judgment  appellant  prose- 
cutes an  appeal,  and  assigns  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  complaint.     This  is  the  only  error 


It  is  urged  by  counsel  for  appellees  that  a  consideration 
of  this  error  has  been  waived,  because  neither  a  copy  of 
the  complaint  nor  the  substance  of  that  pleading  is 
1.     set  out  in  appellant's  brief  as  required  by  rule  twenty- 
two  of  this  court.    An  examination  of  the  brief  veri- 
fies this  contention,  and  for  this  failure  appellant  must  be 
deemed  to  have  waived  any  consideration  in  respect  to  the 
Vol.  176—11 
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suflficiency  of  the  complaint  upon  demurrer.  This  point  is 
well  settled  by  repeated  decisions  of  this  court.  McElivaine- 
Richards  Co.  v.  Wall  (1902),  159  Ind.  557;  Springer  v. 
Bricker  (1905),  165  Ind.  532;  Perry,  etc.,  Stone  Co.  v.  Wil- 
son (1903),  160  Ind.  435. 

In  the  case  last  cited  this  court  said:    *'If  this  rule  is 

wholly  disregarded  in  an  appeal,  the  result  is  a  dismissal, 

the  same  as  if  no  brief  had  been  filed  within  sixty 

2.  days  after  submission,  as  required  by  rule  twenty- 
one.*' 

Appellant  having  wholly  disregarded  the  requirement  of 
rule  twenty-two,  the  appeal,  as  held  in  the  case  last  cited, 
must  be,  and  is,  therefore,  dismissed. 


Cluthe  et  al.  v.  EvANsyiLLE,  Mt.  Carmel  and 
Northern  Railway  Company. 

[No.  21,720.     Fileil  June  22,  1911.] 

lUiLBOADS. — Rights  of  Way, — Failure  to  Comply  with  Statutes. — 
Forfeitures. — In  an  action  by  a  steam  railroad  company  to  con- 
demn a  rigtit  of  way,  an  answer  tliat  such  company  did  not,  within 
three  years  after  its  lucorix) ration  begin  the  construction  of  its 
road  and  exr>end  five  per  cent  of  the  amount  of  its  capital,  is 
bad,  since  §5318  Burns  1908,  §3930  R.  S.  1S81,  providing  that  "if 
any  such  [railway]  cori^oration  shall  not,  within  three  years 
after  Its  incorporation,  begin  the  construction  of  its  road,  and 
expend  thereon  five  per  cent  of  the  amount  of  its  capital,  and 
finish  the  road  and  put  it  In  full  operation  in  ten  years  there- 
after, its  act  of  incori)oration  shall  become  void,**  dees  not  render 
such  act  of  incorporation  void,  but  merely  gives  the  State  a 
right,  In  an  appropriate  action,  to  forfeit  such  charter. 

From  Superior  Court  of  Vanderburgh  County ;  Alexander 
Oilchrist,  Judge. 

Action  by  the  Evansville,  Mt.  Carmel  and  Northern  Rail- 
way Company  against  William  B.  Cluthe  and  others.  Prom 
a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 
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William  Reister  and  Harry  C.  Dodsan,  for  appellants. 
Frayik  L.  Littleton,  Walker  &  Walker  and  Duncan  C, 
Givens,  for  appellee. 

Myers,  J. — Appellee,  an  alleged  corporation  of  the  State 
of  Indiana,  instituted  an  action  to  condemn  certain  de- 
scribed lands  to  be  used  by  it  as  a  steam  railway,  under  the 
eminent  domain  statute  (§§929-940  Bums  1908,  Acts  1905 
p.  59,  §§1-9,  11,  12,  Acts  1907  p.  306).  Appellants  filed  five 
objections,  but  have  presented  here  only  the  fifth,  which  is 
as  follows:  **That  plaintiff  has  no  right  to  exercise  the 
power  of  eminent  domain  for  the  use  sought,  for  the  reason 
that  articles  of  incorporation,  by  and  through  which  plaintiff 
incorporated  under  the  laws  of  this  State,  were  filed  in  the 
oflSce  of  the  Secretary  of  State,  in  the  State  of  Indiana,  on 
August  1,  1906,  and  that  the  plaintiff  did  not  within  three 
years  after  its  incorporation  begin  the  construction  of  its 
road,  and  expend  thereon  five  per  cent  of  the  amount  of  it5 
capital,  and  therefore  its  act  of  incorporation  is  void.''  A 
demurrer  was  sustained  as  to  each  ground  of  objection,  and 
appellants  appeal. 

Their  appeal  is  grounded  on  §5318  Burns  1908,  §3930  R. 
S.  1881,  of  the  general  railroad  act,  that  reads  as  follows: 
**If  any  such  corporation  shall  not,  within  three  years  after 
its  incorporation,  begin  the  construction  of  its  road,  and 
expend  thereon  five  per  cent  of  the  amount  of  its  capital,  and 
finish  the  road  and  put  it  in  full  operation  in  ten  years 
thereafter,  its  act  of  incorporation  shall  become  void." 
Appellants'  theory  is  that  the  act  is  self-executing,  and  that 
failure  to  comply  with  that  section,  ipso  facto,  operates  to 
annul  the  incorporation,  while  appellee  contends  that  the 
forfeiture  can  only  arise  from  a  judicial  sentence,  at  the 
instance  of  the  State,  and  that  as  the  objection  does  not  al- 
lege that  judicial  forfeiture  had  been  declared,  the  objection 
was  not  well  taken.  It  is  true  that  it  has  been  held  that  such 
statutes  are  self-executing.  Two  notable  cases  are  In  re 
Brooklyn,  etc.,  B.  Co.  (1878),  72  N.  Y.  245,  and  Brooklyn 
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Steam  Transit  Co.  v.  City  of  Brooklyn  (1879),  78  N.  Y. 
524,  but  the  later  case  of  New  York,  etc.,  Bridge  Co.  v. 
Smith  (1896),  148  N.  Y.  540,  42  N.  E.  1088,  marks  the  dis- 
tinetion  and  the  rule  in  that  state — ^as  does  the  ease  of  Day 
V.  Ogdenshurgh,  etc.,  R.  Co.  (1887),  107  N.  Y.  129,  13  N.  E. 
765 — ^that  such  clauses  as  are  embodied  in  §5318,  supra, 
render  the  charter  voidable  at  the  instance  of  the  State.    The 
distinction  is  not  clearly  drawn  in  the  case  of  New  York,  etc., 
Bridge  Co.  v.  Smith,  supra,  between  conditions  subsequent 
and  limitations  of  the  life  of  corporations,  though  the  court 
refused  to  extend  the  doctrine  set  out  in  the  cases  of  In  re 
Brooklyn,  etc.,  R.  Co.,  supra,  and  Brooklyn  Steam  Transit 
Co.  y.  City  of  Brooklyn,  supra.    To  the  same  effect  is  the 
case  of  Oakland,  etc.,  R.  Co.  v.  Oakland,  etc.,  R.  Co.  (1873), 
45  Cal.  365,  13  Am.  Rep.  181,  and  also  the  case  of  Briggs  v. 
Cape  Cod  Ship  Canal  Co.  (1884),  137  Mass.  71,  disapproving 
the  case  of  Crease  v.  Babcock  (1839),  23  Pick.  334,  34  Am. 
Dec.  61,  the  former  opinion  being  approved  in  the  case  of 
Byhce  v.  Oregon,  etc.,  R.  Co.  (1891),  139  U.  S.  663,  11  Sup. 
Ct.  641,  35  L.  Ed.  305,  which  also  disapproves  the  cases  of 
In  re  Brooklyn,  etc.,  R.  Co.,  supra,  and  Brooklyn  Steam 
Transit  Co.  v.  City  of  Brooklyn,  supra.    See,  also,  Utah,  etc., 
R.  Co.  V.  Vtah,  etc.,  R.  Co.  (1901),  110  Fed.  879  (where  tlio 
hmguage  is  very  similar  to  that  of  the  statute  before  us)  ; 
Frost's  Lessee  v.  Frostburg  Coal  Co.  (1860),  24  How.  278, 
16  L.  Ed.  637;  Atchafalaya  Bank  v.  Dawson  (1838),  13  La. 
*497;  LaGrangc,  etc.,  R.  Co.  v.  Rainey  (1870),  7  Coldw. 
(Tenn.)  420;  Brown  v.  Wyandotte,  etc.,  R.  Co.  (1900),  68 
Ark.  134,  56  S.  W.  862;  Young  v.  Webster  City,  etc.,  R.  Co. 
(1888),  75  Iowa  140,  39  N.  W.  234;  Attorney-Oeneral  v. 
Superior,  etc.,  R.  Co.  (1896),  93  Wis.  604,  67  N.  W.  1138; 
New  York,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.  (1884),  52 
Conn.  274;  Bloch  v.  O'Conner,  etc.,  Mfg.  Co.  (1900),  129 
Ala.  528,  29  South.  925. 

Cases  such  as  In  re  Brooklyn,  etc.,  R.  Co.,  supra,  Brook- 
lyn Steam  Transit  Co.  v.  City  of  Brooklyn,  supra,  Oakland, 
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etc.,  R.  Co.  V.  Oakland,  etc.,  R.  Co.,  supra,  Commonwealth, 
ex  rel,  v.  Lykens  Water  Co.  (1885),  110  Pa.  St.  391,  2  Atl. 
63,  Ford  v.  Kansas  City,  etc.,  R.  Co.  (1893),  52  Mo.  App. 
439,  and  others,  may  be  distinguished  on  the  ground  that 
there  is  a  distinction  between  a  condition  subsequent,  by 
reason  of  the  failure  of  which  dissolution  may  be  forced  at 
the  instance  of  the  State,  and  an  express  provision  terminat- 
ing the  life  and  power  of  the  corporation,  and  such  distinc- 
tion is  drawn  in  the  cases  of  Bybee  v.  Oregon,  etc.,  R.  Co., 
iupra,  and  Elizdbethtown  Gas  Light  Co.  v.  Oreen  (1889),  46 
N.  J.  Eq.  118,  18  Atl.  844.  Whatever  may  be  the  rule  in 
other  states,  or  the  supposed  basis  upon  which  it  rests,  it 
is  settled  in  this  State  that  a  cause  of  forfeiture  of  the  char- 
ter of  a  corporation,  not  judicially  declared  in  a  direct  pro- 
ceeding at  the  instance  of  the  State,  cannot  be  taken  advan- 
tage of  or  preferred  in  a  collateral  proceeding.  Smith  v. 
Cleveland,  etc.,  R.  Co.  (1908),  170  Ind.  382;  Doty  v.  Patter-^ 
son  (1900),  155  Ind.  60;  Williams  v.  Citizens  R.  Co.  (1891), 
130  Ind.  71,  75, 15  L.  R.  A.  64,  30  Am.  St.  201;  Cincinnati, 
etc.,  R.  Co.  V.  Clifford  (1888),  113  Ind.  460;  Western  Plank 
Road  Co.  V.  Central  Union  Tel.  Co.  (1888),  116  Ind.  229; 
Logan  v.  Vern&n,  etc.,  R.  Co.  (1883),  90  Ind.  552,  and  cases 
cited;  North  v.  State,  ex  rel.  (1886),  107  Ind.  356;  Barren 
Creek,  etc.,  Co.  v.  Beck  (1884),  99  Ind.  247 ;  Jussen  v.  Board, 
etc.  (1884),  95  Ind.  567;  Baker  v.  Neff  (1880),  73  Ind.  68; 
Danville,  etc.,  Plank  Road  Co.  y.  State,  ex  rel.  (1861),  16 
Ind.  456. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
answer,  and  the  judgment  is  affirmed. 
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WoESSNER,  Sheriff,  et  al.  v.  Bullock. 

[No.  21J83.    Filed  February  23,  1911.    Rehearing  denied  June  22, 

1911.] 

1.  Statutes. — Depositing  Vetoed  Act  with  Secretary  of  State, — 
Laying  Before  General  Assembly  **at  its  next  Session," — ^The 
phrase  "at  its  next  session,"  as  used  in  article  five,  §14,  of  the 
Constitution,  providing  that  bills  vetoed  by  the  Governor  after 
the  adjournment  of  the  General  Assembly  shall  be  deposited  "in 
the  office  of  Secretary  of  State,  who  shall  lay  the  same  be- 
fore the  General  Assembly,  at  its  next  session,"  means  the  first 
session  following,  whether  regular  or  special,    pp.  1C8, 169. 

2.  Statutes. — Passage. — Special  Sessions, — Powers, — Special  ses- 
sions of  the  legislature  are  not  limited  in  their  powers  to  legis- 
late,   p.  169. 

S.  Constitutional  Law. — Construction  of  Doubtful  Provisions, — 
Constitutional  Debates. — In  determining  the  meaning  of  doubtful 
provisions  of  the  Constitution  the  courts  will  examine  the  debates 
thereon  in  the  constitutional  convention,    p.  169. 

4.  Statutes. — Passage  Over  Veto. — Failure  of  Secretary  of  State 
to  Lay  Vetoed  Bill  Before  Extra  Session. — ^A  bill  vetoed  by  the 
Governor  after  the  close  of  the  session  of  the  General  Assembly 
and  deposited  by  him  with  the  Secretary  of  State  does  not  be- 
come a  law  on  its  passage  over  his  veto  at  the  next  regular  ses- 
sion of  the  General  Assembly,  where  a  special  session  intervened 
and  such  bill  was  not  laid  before  it    Jordan,  J.,  dissents,    p.  170. 

5.  Officers. — Secretary  of  State. — Duties.— Statutes. — The  Secre- 
tary of  State  Is  not  the  agent  of  the  Governor  in  transmitting 
bills  vetoed  after  the  adjournment  of  the  General  Assembly  to  the 
next  session  of  the  General  Assembly,    p.  170. 

6.  Statutes. — Secretary  of  State.— Failure  to  Transmit  Vetoed 
Bills. — Remedy. — The  General  Assembly  has  the  power  to  com- 
pel the  Secretary  of  State  to  lay  before  it  bills  vetoed  by  the 
Governor  after  the  close  of  the  previous  session,    p.  171. 

7.  Constitutional  Law. — Construction. — Courts  cannot  substitute 
for  clear  constitutional  provisions  their  own  notions  of  what 
such  provisions  should  have  been.    p.  172. 

8.  Statutes. — Enactment. — Judicial  Notice  of  Steps  Taken, — 
Courts  take  Judicial  notice,  without  any  allegations  thereof  in  the 
pleadings,  of  the  steps  taken  in  the  passage  of  a  statute,    p.  172. 

From  Marion  Circuit  Court  (17,801) ;  Charles  Bemster, 
Judge. 
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Action  by  Henry  W.  Bullock  against  Jacob  Woeasner,  as 
sheriff  of  Marion  county,  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Miller  cfe  Bowling,  W.  (7.  Nushaum  and  Holtzman  dk  Cole- 
man, for  appellants. 

Morris,  J.  —  Appellant  Woessner,  sheriff  of  Marion 
county,  on  March  20,  1909,  filed  in  the  ofiSce  of  the  auditor 
of  Marion  county  a  claim  for  allowance  by  the  board  of  com- 
missioners, for  having  committed  a  number  of  prisoners  to 
the  jail  and  also  for  having  discharged  a  number  of  prison- 
ers therefrom.  His  claim  was  filed  pursuant  to  the  provi- 
sions of  the  act  of  February  11, 1909  (Acts  1909  p.  8).  This 
act,  among  other  things,  provides  that  *'the  sheriffia  •  •  • 
shall  tax  and  charge  the  following  fees  to  be  paid  by  the 
county,  except  as  hereinafter  provided.  Such  amounts  to  be 
designated  'sheriff's  fees,'  which  shall  be  the  property  of  and 
belong  to  said  sheriffs.  *  •  *  For  every  person  commit- 
ted to  jail,  twenty-five  cents.  For  discharging  each  prisoner 
from  jail,  twenty-five  cents."  These  fees  are  commonly 
known  as  sheriffs  ''in  and  out"  fees. 

Appellee  Bullock,  a  taxpayer,  filed  his  complaint  in  the 
Marion  Circuit  Court  against  Woessner,  the  board  of  com- 
missioners, the  auditor  and  the  treasurer  of  the  county,  to 
enjoin  the  payment  of  the  claim.  In  his  complaint,  he  avers 
that  Woessner 's  claim  is  founded  on  the  provisions  of  the 
act  of  1909,  supra,  and  that  this  act  is  invalid,  because  it  was 
not  passed  by  the  General  Assembly  in  conformity  with  the 
provisions  of  article  5,  §14,  of  the  Constitution  of  Indiana ; 
that  the  bill  for  the  act  was  passed  by  the  General  Assembly 
of  1907y  and  on  the  last  day  of  the  session  was  presented  to 
the  Governor,  who,  within  five  days  thereafter,  filed  it  with 
the  Secretary  of  State,  with  his  objections  thereto;  that 
thereafter,  on  September  18,  1908,  the  General  Assembly 
met  in  extra  session  on  the  call  of  the  (Jovemor,  but  this  bill 
was  not  during  that  session  laid  before  the  General  Assembly 
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by  the  Secretary  of  State,  neither  was  it  called  for  by  the 
(leneral  Assembly,  nor  was  any  action  taken  on  it;  that  the 
General  Assembly  met  in  regular  session  January  7,  1909, 
and  on  that  day  the  Secretary  of  State  laid  said  bill  before 
it,  and  on  February  11,  1909,  it  was  passed  over  the  Gov- 
ernor's objections  thereto. 

Each  defendant  filed  a  demurrer  to  the  complaint  for  want 
of  facts,  which  demurrers  were  overruled,  and  defendants 
declining  to  plead  further,  judgment  was  rendered  in  favor 
of  plaintiff,  enjoining  the  allowance  and  payment  of  any 
portion  of  appellant  Woessner's  claim.  From  that  judg- 
ment, Woessner  appeals  to  this  court,  and  assigns  as  error 
the  ruling  of  the  lower  court  in  overruling  his  demurrer  to 
the  complaint. 

But  one  question  is  involved  in  this  appeal:  If  the  act 
of  1909,  supra,  was  passed  by  the  General  Assembly  in  ac- 
cordance with  the  provisions  of  article  5,  §14,  of  our 

1.  Constitution,  the  circuit  court  erred;  otherwise,  the 
judgment  should  be  affirmed. 

Article  5,  §14,  of  our  Constitution  reads  as  follows: 
**  Every  bill  which  shall  have  passed  the  General  Assembly 
shall  be  presented  to  the  Governor ;  if  he  approves,  he  shall 
sign  it,  but  if  not,  he  shall  return  it,  with  his  objections,  to 
the  house  in  which  it  shall  have  originated,  which  house  shall 
enter  the  objections,  at  large,  upon  its  journals,  and  proceed 
to  reconsider  the  bill.  If,  after  such  reconsideration,  a  ma- 
jority of  all  the  members  elected  to  that  house  shall  agree 
to  pass  the  bill,  it  shall  be  sent,  with  the  Governor's  objec- 
tions, to  the  other  house,  by  which  it  shall  likewise  be  re- 
considered ;  and  if  approved  by  a  majority  of  all  the  mem- 
bers elected  to  that  house,  it  shall  be  a  law.  If  any  bill 
shall  not  be  returned  by  the  Governor  within  three  days, 
Sunday  excepted,  after  it  shall  have  been  presented  to  him, 
it  shall  be  a  law  without  his  signature,  unless  the  general 
adjournment  shall  prevent  its  return,  in  which  case  it  shall 
be  a  law,  unless  the  Governor,  within  five  days  next  after- 
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such  adjournment,  shall  file  such  bill,  with  his  objections 
thereto,  in  the  oflSee  of  Secretary  of  State,  who  shall  lay  the 
same  before  the  General  Assembly,  at  its  next  session,  in  like 
manner  as  if  it  had  been  returned  by  the  Governor.  But 
no  bill  shall  be  presented  to  the  Governor  within  two  days 
next  previous  to  the  final  adjournment  of  the  General 
Assembly." 

The  phrase  "at  its  next  session"  means  the  first  session 
following,  whether  it  be  a  regular  or  special  one.    The  pro- 
visions of  our  Constitution,  with  reference  to  regular  and 
special  sessions  are  found  in  article  4,  §9.    The  power  of  the 
General  Assembly  to  legislate  on  any  subject  when 

2.  convened  in  special  session  is  not  limited  by  the  Con- 
stitution.    Constitution,  Art.  4,   §9;  Cooley,   Const. 

Lim.  (7th  ed.)  222;  Morford  v.  Unger  (1859),  8  Iowa  82; 
PeopU,  ex  rel.y  v.  Rice  (1892),  135  N.  Y.  473,  31  N.  E.  921, 
16  L.  R.  A.  836.    Had  it  been  intended  by  the  framers  of 

the  Constitution  to  limit  to  regular  sessions  the  con- 
1.    sideration  of  bills  disapproved  by  the  Governor,  we 

should,  naturally,  expect  such  intention  to  be  ex- 
pressed by  providing  for  such  consideration  by  the  ''next 
regular  session,"  or  by  the  "next  General  Assembly,"  rather 
than  by  the  *'next  session."    People^  ex  rcl.,  v.  Rice,  supra. 

If  the  meaning  of  a  constitutional  provision  is  doubt- 

3.  ful,   courts   may   examine   the   proceedings   of   the 
convention  that  framed  the  provision,  to  aid  in  its  in- 
terpretation.   A  consideration  of  pages  1447  and  1448,  Vol. 
2,  Debates  Indiana  Constitutional  Convention,  reveals  the 

fact  that  the  members  of  the  convention  understood 
1.    that  the  words  ''next  session,"  meant  either  a  called 

or  regular  one.  Counsel  for  appellant  do  not  assert 
that  this  construction  is  erroneous,  but  contend  that  under 
the  facts  in  this  cause,  when  the  Secretary  of  State  failed  to 
lay  the  bill,  with  the  Governor's  objections,  before  the  Gen- 
eral Assembly  at  its  session  of  1908,  it  became  a  law;  that 
the  legislature  is  under  no  duty  to  pursue  its  bills,  in  order 
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to  pass  them  over  the  Governor's  objections;  that  the  Gov- 
ernor is  under  a  duty  to  follow  up  such  bills,  in  order  to  de- 
feat them ;  that  in  doing  so,  he  acts  through  the  Secretary  of 
State,  who,  for  this  purpose,  is  made  his  representative  by 
the  Constitution,  and  this  bill,  that  passed  both  houses  in  the 
General  Assembly  of  1907,  became  a  law  when  the  special 
session  adjourned,  without  the  Secretary  of  State's  having 
laid  the  bill  before  it,  regardless  of  any  action  thereon  by  the 
General  Assembly  of  1909. 

This   contention   cannot   prevail.    When   the   Governor, 

within  five   days  after  the  adjournment  of  the   General 

Assembly,  filed  the  bill,  with  his  objections  thereto, 

4.  in  the  office  of  the  Secretary  of  State,  he  thereby 
prevented  the  bill  from  becoming  a  law,  unless,  at 

the  next  session  of  the  General  Assembly,  on  reconsidera- 
tion, it  should  have  been  approved,  notwithstanding  the 
Governor's  objections,  by  a  majority  of  the  members  of 
each  house.  The  Constitution  requires  the  concurring 
acts  of  the  two  houses  of  the  Assembly,  and  of  the 
Governor  in  approving,  or  in  determining  to  withhold 
his  approval,  in  the  manner  pointed  out.  When  the 
Governor  files  such  bill  in  the  office  of  the  Secretary  of 
State  his  power  over  it  ends.  Tarlton  v.  Peggs  (1862),  18 
Ind.  24;  People,  ex  rel,  v.  Devlin  (1865),  33  N.  Y.  269,  88 
Am.  Dec.  377;  Powell  v.  Hays  (1907),  83  Ark.  448,  104  S. 
W.  177;  State  v.  Whisner  (1886),  35  Kan.  271,  10  Pac.  852; 
People,  ex  rel,  v.  McCullough  (1904),  210  111.  488,  71  N.  E, 
602 ;  36  Cyc.  962.    Nor  can  it  justly  be  said  that  the 

5.  Secretary  of  State  is,  in  any  manner,  the  agent  or  rep- 
resentative of  the  Governor.  He  is,  by  the  fundamen- 
tal law,  required  to  keep  and  preserve  the  manuscripts  con- 
taining the  enrolled  acta,  etc.,  of  the  General  Assembly,  If 
he  represents  any  department  of  the  Government,  it  would 
be  more  logical  to  treat  him  as  the  representative  of  the  Gen- 
eral Assembly,  because  he  is  the  custodian  of  its  enactments. 
Tarlton  v.  Peggs,  supra. 
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Counsel  for  appellant  Woessner  say  that  "it  is  unreason- 
able to  assume  that,  in  any  possible  case,  the  f  ramers  of  the 

Constitution  intended  to  place  it  in  the  power  of  the 
6.    Governor,  in  collusion  with  the  Secretary  of  State, 

to  defeat  legislation  as  completely  as  if  the  veto 
were  absolute.  No  fault  can  justly  be  found  with  this  con- 
tention, but  the  facts  here  do  not  disclose  such  a  condition. 
If  there  were  a  collusive  attempt  on  the  part  of  the  Gov- 
ernor and  the  Secretary  of  State  to  defeat  action  by  the 
General  Assembly  on  a  bill,  it  cannot  be  doubted  that  the 
General  Assembly  could  find  a  way  to  procure  the  bill,  and 
the  objections  of  the  Governor  thereto,  from  the  office  of  the 
Secretary  of  State.  Constitution,  Art.  4,  §16,  and  Art.  6, 
§7;  §9193  Bums  1908,  §5591  R.  S.  1881;  State  v.  Junkin 
(1907),  79  Neb.  532,  113  N.  W.  256.  There  is  nothing  sug- 
gested by  the  facts  of  this  case  to  warrant  the  slightest  crit- 
icism of  the  Governor.  The  Constitution  clothes  him  with 
certain  power  over  legislation,  and  in  no  respect  did  he 
transcend  that  power.  Nor  is  there  anything  in  this 
ease  that  would  warrant  criticism  of  the  Secretary  of  State 
in  much  greater  measure  than  should  be  meted  out  to  the 
General  Assembly.  The  acts  of  1907  were  published  April 
10, 1907.  They  did  not  contain  the  act  in  controversy.  The 
only  inference  to  be  legitimately  drawn  from  its  absence  was 
its  disapproval  by  the  Governor,  and  its  filing  with  the  Sec- 
retary of  State  for  consideration  at  the  next  session.  In 
this  particular  instance,  the  members  of  the  General  Assem- 
bly at  the  sessions  of  1907  and  1908  were  the  same,  except  as 
to  those  who  had  died  or  resigned  in  the  interim.  Even 
appellant  Woessner  was  bound  to  know  the  condition  of  this 
bill.  The  reasonable  presumption  to  indulge  is  that  the 
Secretary  of  State  and  the  members  of  the  General  Assembly 
either  forgot  about  the  condition  of  this  bill,  or  miscon- 
stmed  the  constitutional  provision.  The  sheriffs  of  the 
State  had  a  special  interest  in  this  bill.  Had  any  one  of 
them,  during  the  1908  session,  suggested  the  matter  either 
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to  the  Secretary  of  State,  or  to  the  members  of  the  General 
Assembly,  it  is  to  be  presumed  that  the  bill  would  have  been 
laid  before  the  General  Assembly  and  considered. 

It  is  also  suggested  by  appellant  Woessner 's  counsel,  that 

the  practical  disadvantages  to  the  public  that  might  follow 

the  sustaining  of  appellee's  theory,  should  be  consid- 

7.  ered.     It  is  sufficient  to  say  that  constitutions  import 
the  utmost  discrimination  in  the  use  of  language,  and 

courts  are  not  warranted  in  substituting  for  the  clear  lan- 
guage of  the  instrument  their  own  notions  of  what  it  should 
have  been.  Greencasile  Tp.,  etc.,  v.  Black  (1854),  5  Ind. 
557;  Cooley,  Const.  Lim.  (7th  ed.)  93. 

It  is  further  contended  by  said  appellant  that  inasmuch 

as  the  enrolled  act  in  the  oflSce  of  the  Secretary  of  State 

shows  on  its  face  that  it  was  duly  passed  by  both 

8.  houses,  and  properly  authenticated  by  the  presiding 
officers  of  each,  the  court  will  not  go  back  of  the  act, 

as  thus  appearing,  but  will  conclusively  presume  that  all 
necessary  steps  were  taken;  that  the  demurrer  only  admits 
the  truth  of  the  facts  alleged  in  the  complaint  that  were 
properly  pleaded ;  that  the  allegation  of  the  complaint,  thai 
the  bill  was  vetoed  by  the  Governor  in  1907,  and  not  again 
voted  on  in  the  session  of  1908,  is  incapable  of  legal  proof, 
and  hence  not  properly  pleaded;  that  the  complaint  stands 
therefore,  as  if  it  merely  alleged  that  this  bill  was  passed  in 
1907,  and  was  presented  to  the  Governor.  This  contention 
cannot  prevail.  The  enrolled  bill,  on  file  in  the  office  of  the 
Secretary  of  State,  with  the  acts  of  1909,  is  signed,  not  by 
the  presiding  officers  of  the  General  Assembly  of  1909,  but 
by  the  officers  of  the  assembly  of  1907,  and  on  its  face  shows 
it  was  not  signed  by  the  Governor,  but  was  passed,  notwith- 
standing the  objections  of  the  executive,  by  each  house,  in 
1909,  which  fact  is  authenticated  by  the  proper  presiding 
officers  of  each  house  at  that  session.  This  court  kno^^,  re- 
gardless of  the  allegations  of  the  complaint,  that  this  bill 
was  passed  by  both  houses  of  the  General  Assembly  in  1907, 
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and  presented  to  the  Governor,  who,  within  the  prescribed 
time,  filed  it  in  the  office  of  the  Secretary  of  State,  with  his 
objections  thereto;  that  it  was  not  acted  on  by  the  General 
Assembly  at  its  next  session  held  in  September,  1908,  but 
was  considered  by  the  General  Assembly  of  1909,  and  passed 
by  each  house  thereof,  over  the  objections  of  the  Governor. 
State,  ex  rel,  v.  Wheeler  (1909),  172  Ind.  578;  Evans  v. 
Browne  (1869),  30  Ind.  514,  95  Am.  Dec.  710. 

Because  the  General  Assembly,  at  its  session  in  1908  did 
not  pass  the  bill,  notwithstanding  the  objections  of  the  Gov- 
ernor, it  never  became  a  law,  and  the  circuit  court  did  not 
err  in  overruling  appellant  Woessner 's  demurrer  to  the  com- 
plaint.   Judgment  affirmed. 

Jordan,  J.,  dissents. 

Dissenting  Opinion. 

Jordan,  J. — I  am  unable  to  concur  in  the  result  reached  in 
this  case  by  the  majority  of  the  court.  The  question  in- 
volved is  one  affecting  not  merely  the  right  of  appellant 
Woessner  to  the  fees  that  he  claims,  but  is  one  of  great  public 
concern,  namely:  Can  the  will  of  the  people,  expressed 
through  their  duly  constituted  representatives  composing  the 
legislature,  be  defeated  by  the  failure  or  neglect  of  the  ex- 
ecutive department  to  comply  with  the  express  mandate  of 
our  Constitution. 

The  conclusion  of  the  majority  opinion  is  that  the  act  in 
dispute  was  not  a  law,  because  the  General  Assembly  at  the 
session  of  1908,  did  not  pass  the  bill  over  the  objection  of  the 
Governor.  But  certainly  it  cannot  be  said  that  the  General 
Assembly  should  have  acted  in  a  matter,  when  it  was  af- 
forded no  opportunity  so  to  do.  The  question  in  respect  to 
the  valid  existence  of  the  statute  involved  hinges  upon  the 
requirements  of  article  5,  §14,  of  our  Constitution,  which  is 
set  out  in  the  majority  opinion.  It  will  be  observed  that  by 
this  section  it  is  provided  that  **  every  bill  which  shall  have 
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passed  the  General  Assembly  shall  be  presented  to  the  Gov- 
ernor ;  if  he  approve,  he  shall  sign  it,  but  if  not,  he  shall  re- 
turn it,  with  his  objections,  to  the  house  in  which  it  shall 
have  originated,  which  house  shall  enter  the  objections,  at 
]arge,  upon  its  journals,  and  proceed  to  reconsider  the  bill. 
*  *  *  7/  any  hill  shall  not  be  returned  by  the  Governor 
tvithin  three  days,  Sunday  excepted,  after  it  shall  have  been 
presented  to  him,  it  shall  be  a  law  unthout  his  signature,  un- 
less the  general  adjournment  shall  prevent  its  return,  in 
which  case  it  shall  be  a  law,  unless  the  Governor,  uHthin  five 
days  next  after  such  adjournment,  shall  file  such  bill,  with 
his  objections  thereto,  in  the  office  of  Secretary  of  State,  who 
shall  lay  the  same  before  the  General  Assembly,  at  its  next 
session,  in  like  manner  as  if  it  had  been  returned  by  the 
Governor/'     (Our  italics.) 

It  will  be  observed  that  the  part  of  article  5,  §14,  that  I 
have  embraced  in  italics,  deals  with  the  return  of  the  bill  by 
the  Governor  after  it  has  been  presented  to  him.  After 
being  presented  to  the  executive,  if  it  is  not  returned  by  him 
within  three  days,  Sunday  excepted,  the  Constitution  de- 
clares that  it  shall  become  a  law  without  his  signature,  unless 
the  general  adjournment  shall  prevent  its  return,  in  which 
case  the  Constitution  prescribes  that  the  Governor  shall  file 
such  bill,  together  with  his  objections,  in  the  office  of  the 
Secretary  of  State,  who  shall  lay  the  bill  and  the  Governor's 
objections  thereto  before  the  General  Assembly  at  its  next 
session,  '*in  like  manner  as  if  it  had  been  returned  by  the 
Governor." 

The  manifest  purpose  of  the  Constitution  in  requiring 
that  a  bill,  after  it  is  passed  by  the  General  Assembly,  shall 
be  presented  to  the  Governor,  is  to  afford  him  an  oppor- 
tunity to  consider  its  provisions,  and  either  to  approve,  by 
affixing  his  signature,  or  to  disapprove,  by  withholding  his 
signature,  and  returning  it  with  his  objections  to  the  house 
in  which  it  originated. 

Requiring  the  return  of  a  disapproved  bill,  as  provided  by 
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the  Constitution,  is  for  the  evident  purpose  of  affording  the 
General  Assembly  an  opportunity  to  reconsider  it,  and  to 
pass  it,  notwithstanding  the  executive's  objections,  and 
thereby  prevent  his  veto  from  becoming  absolute. 

The  Governor  of  the  State  is  the  head  of  the  executive 
department.    Massey  v.  Dunlap  (1896),  146  Ind.  350. 

The  office  of  the  Secretar>^  of  State  is  but  a  subdivision  of 
the  executive  department.  French  v.  State,  ex  rel.  (1893), 
141  Ind.  618,  29  L.  R.  A.  113. 

It  is  disclosed  by  the  record  in  this  case  that  the  bill  in 
question,  after  it  was  passed  by  the  General  Assembly  at  its 
session  in  1907,  was  received  by  the  Governor,  but  was  not 
returned  by  him  to  the  General  Assembly,  with  his  objec- 
tions, on  account  of  the  general  adjournment  of  that  body. 
Accordingly,  within  five  days  after  the  general  adjournment, 
the  Governor  filed  the  bill,  with  his  objections  thereto,  in  the 
office  of  the  Secretary  of  State.  In  September,  1908,  the 
General  Assembly  was  convoked  in  special  session  upon  the 
call  of  the  Governor,  at  which  session,  under  the  provisions 
of  the  Constitution,  the  bill,  together  with  the  Governor's 
objections  thereto,  was  required  to  be  laid  before  the  legis- 
lature, or  returned  to  that  body  by  the  Secretary  of  State, 
"in  like  manner  as  if  it  had  been  returned  by  the  Governor." 

The  return  of  a  bill,  disapproved  by  the  executive,  to  the 
General  Assembly  is  quite  essential  under  the  Constitution 
in  order  to  prevent  its  becoming  a  law ;  as  much  so  as  is  its 
presentation  to  him  after  its  passage  in  order  that  it  may 
become  a  law  under  the  constitutional  requirement. 

When  the  Grovemor  disapproved  the  bill  here  involved,  he 
was,  under  the  circumstances  as  shown  in  this  case,  empow- 
ered by  the  Constitution  to  file  it,  with  his  objections  thereto, 
within  five  days  next  following  the  adjournment  of  the  Gen- 
eral Assembly,  in  the  office  of  the  Secretary  of  State,  which 
office,  as  heretofore  shown,  is  a  subdivision  of  the  executive 
department.  After  the  bill  is  filed  in  the  secretary's  office, 
the  Constitution  points  out  the  agency  through  which  the 
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bill,  with  the  Governor's  objections  thereto,  shall  be  re- 
turned to  the  General  Assembly  at  the  session  next  follow- 
ing. The  return,  according  to  the  Constitution,  is  to  be  in 
like  manner  as  if  it  had  been  returned  by  the  Governor  had 
he  vetoed  it  when  the  legislature  was  in  session.  Such  re- 
turn aflfords  that  body,  at  its  next  session,  an  opportunity  to 
take  such  action  upon  the  vetoed  bill  as  the  Constitution  pro- 
vides shall  be  had.  The  bill  was  not  returned  to  the  legis- 
lature at  the  special  session  of  1908 ;  consequently,  no  oppor- 
tunity was  afforded  that  body  to  reconsider  it  and  pass  it 
over  the  Governor's  objections.  In  my  opinion,  it  must 
necessarily  follow  that  at  the  close  of  this  special  session  the 
bill  became  a  law  by  the  express  mandate  of  the  Constitution, 
regardless  of  the  Governor's  objections  thereto. 

If  this  is  not  true,  then  the  veto  of  the  Governor  became 
absolute;  a  result  in  no  manner  contemplated  by  our  Con- 
stitution, or  by  any  other  so  far  as  I  have  been  able  to  dis- 
cover. It  certainly  was  not  intended  by  the  framers  and 
ratifiers  of  the  Constitution  that  the  Secretary  of  State,  by. 
sheer  neglect  or  failure  to  comply  with  the  constitutional 
mandate  in  respect  to  the  return  of  the  bill,  could  defeat  the 
will  of  the  legislature,  or  rather,  that  of  the  people  as  ex- 
pressed through  that  body.  If  thia  is  true,  then  our  funda- 
mental law  should  be  amended  or  changed  in  order  to 
prevent  such  a  result  in  the  future. 

Doubtless  the  failure  of  the  Secretary  of  State  to  comply 
in  this  case  with  the  duty  enjoined  upon  him  by  the  Consti- 
tution was  due  to  a  mistake,  and  not  to  any  intention  on  his 
part  to  prevent  the  bill  from  becoming  a  law ;  but  the  cause 
to  which  his  failure  or  neglect  may  be  attributed  is  not  ma- 
terial, the  result  thereof  must  be  the  same,  regardless  of  the 
cause  that  produced  it. 

It  certainly  is  untenable  and  unreasonable  to  assert  that 
it  was  in  any  manner  the  duty  of  the  legislature  at  the 
special  session  of  1908  to  go  upon  a  voyage  of  discovery,  in 
order  to  ascertain  what  action  the  Governor  had  taken  in 
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respect  to  this  bill  that  had  been  passed  at  the  session  of 
1907,  and  presented  to  him  at  that  session,  or  to  see  that  the 
Secretary  of  State  return  it  to  the  legislature  as  required  by 
the  Constitution.  It  had  a  right  to  assume  that  if  the  bill 
had  been  vetoed  by  the  Governor,  and  filed  with  the  Secre- 
tary of  State,  as  authorized,  the  Secretary  would  discharge 
his  constitutional  duty  and  return  the  bill  at  the  special 
session  for  legislative  action.  It  is  wholly  untenable  to  assert 
that  the  fact  that  said  act  did  not  appear  in  the  volume  con- 
taining the  laws  passed  at  the  session  of  1907  was  notice  to 
the  legislature,  either  actual  or  constructive,  that  the  bill  for 
the  act  had  been  vetoed  by  the  Governor.  Such  fact  could 
afiford  the  legislative  department  no  notice  whatever.  Hence 
it  cannot  in  reason  be  said  that  that  body  was  put  upon  in- 
quiry, and  that  it  was  its  duty  to  look  after  the  bill  and 
cause  the  Secretary  of  State  to  return  it  as  provided,  and  if 
he  did  not,  to  take  proceedings  against  him,  as  the  majority 
opinion  holds,  in  order  to  coerce  him  to  discharge  his  duty. 
The  case  of  Tarlton  v.  Peggs  (1862),  18  Ind.  24,  lends  no 
support  to  the  majority  opinion.  The  sole  question  involved 
in  that  case  was  in  respect  to  the  power  of  the  Governor, 
after  he  had  filed  the  act  with  the  Secretary  of  State,  to  file 
objections  thereto,  and  thereby  defeat  it,  as  was  claimed. 

In  my  opinion  the  act  involved  is  valid,  and  the  judgment 
below  should  be  reversed, 


Cumberland  Telephone  and  Telegraph  Company 
V.  City  op  Mount  Vernon. 

[No.  21,679.    Filed  April  4,  1911.    Rehearing  denied  June  22,  1911.] 

"L  Nuisance. — Unlawful  Maintenance  of  Telephones  in  Streets.— 
Complaint — A  complaint  alleging  that  defendant  telephone  com- 
pany was  nnlavrfully  maintaining  its  telephones  in  the  streets  of 
plaintiff  city,  without  the  license  or  consent  of  the  plaintiff,  suffi- 
ciently shows  a  nuisance,    p.  178. 

2.  Municipal  Oobpobations.  —  Ordinances,  —  Acceptance.  —  Con- 
tracts.— ^A  city  ordinance,  granting  to  a  telephone  company  the 
Vol.  176—12 
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right  to  use  the  streets  for  the  construction  and  operation  of  a 
telephone  system,  which  is  unaccepted  expressly  or  impliedly, 
does  not  constitute  a  contract,  or  grant  any  rights,    p.  181. 

8.  Municipal  Cobporations.—  Ordinances. —  Acceptance. —  Where 
no  burdens  are  Imposed  on  the  grantee  of  an  ordinance,  its  ac- 
ceptance may  be  inferred  from  slight  circumstances,    p.  181. 

4.  Telegraphs  and  Telephones. — City  Ordinance. — Acceptance. — 
Evidence. — Evidence  that  a  telephone  company's  agent  was  pres- 
ent at  a  meeting  of  the  city  council  urging  the  passage  of  an 
ordinance  granting  to  his  company  the  right  to  use  the  streets 
for  telephone  purposes,  but  failing  to  show  that  he  was  author- 
ized to  accept  the  ordinance,  the  evidence  further  showing  that 
the  ordinance  was  not  expressly  accepted  and  that  no  action  was 
taken  pursuant  thereto,  shows  that  the  ordinance  was  not  a<s 
cepted.    p.  182. 

From  Posey  Circuit  Court ;  0.  M.  Welbom,  Special  Judge. 

Action  by  the  City  of  Mt.  Vemon  against  the  Cumberland 
Telephone  and  Telegraph  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Walker  &  Walker,  Roscoe  U.  Barker  and  Baker  &  Baker, 
for  appellant. 

0.  V.  Memies,  James  H.  Blackburn  and  William  Vosloh, 
for  appellee. 

Morris,  J. — ^Appellee  sued  appellant  to  abate  a  nuisance, 
consisting  of  an  alleged  unlawful  occupancy  by  appellant  of 
the  streets  and  alleys  of  the  city  of  Mount  Vemon  with  poles 
and  wires  used  by  it  in  conducting  a  telephone  business  in 
that  city.  There  was  a  trial  by  the  court,  and  a  judgment 
for  appellee. 

The  errors  assigned  are  the  overruling  of  appellant's  de- 
murrer to  the  complaint,  and  the  overruling  of  its  motion  for 
a  new  trial. 

The  complaint  alleges  that  defendant,  after  notice  to  re- 
move the  poles  and  wires,  is,  without  license  or  consent  of 
plaintiff,  unlawfully  maintaining  them,  thereby  ob- 

1.  structing  the  streets  and  alleys  of  said  city.    The 
complaint  is  sufficient  to  repel  a  demurrer.     Cover- 
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dale  V.  Edwards  (1900),  155  Ind.  374,  47  L.  Ed.  487 ;  City  of 
Valparaiso  v.  Bozarth  (1889),  153  Ind.  536,  and  cases  cited. 

The  grounds  assigned  for  a  new  trial,  and  argued  in  ap- 
pellant's brief,  are  that  the  decision  of  the  lower  court  was 
not  sustained  by  sufficient  evidence  and  was  contrary  to  law. 
The  record  discloses  the  following  facts:  Appellant  is  a 
corporation,  organized  under  the  laws  of  Kentucky,  and 
engaged  in  operating  telephone  lines  and  exchanges.  On 
January  6,  1891,  the  city  of  Mount  Vernon  enacted  an  ordi- 
nance, granting  to  appellant  the  right  to  erect  and  maintain 
telephone  poles  and  lines  in  the  streets  and  alleys  of  the  city 
for  a  limited  time.  By  section  four  of  the  ordinance,  the 
city  reserved  the  right  to  repeal  it  at  any  time  after  fifteen 
years  from  its  passage.  Appellant,  in  writing,  accepted  the 
ordinance,  and  agreed  to  be  bound  by  its  conditions,  and 
thereupon  constructed  a  system  of  telephone  lines  in  the 
streets  and  alleys  of  the  city,  and  operated  a  telephone  ex- 
change therein,  pursuant  to  the  provisions  of  the  ordinance. 

On  February  20,  1899,  the  city  council  of  Mount  Vernon 
adopted  an  ordinance,  granting  to  the  American  Telephone 
and  Telegraph  Company  of  Indiana,  its  successors  and 
assigns,  the  right,  privilege  and  authority  to  construct, 
operate  and  maintain  lines  of  telephone,  including  necessary 
poles,  wires  and  fixtures,  upon,  along  and  under  the  high- 
ways of  the  city,  upon  certain  terms  and  conditions.  One  of 
the  conditions  was  that  the  company  should  furnish,  free  of 
cost  to  the  city,  space  on  its  poles  for  fire  alarm  and  police 
wires,  and  another  required  the  company  to  indemnify  the 
city  against  damage  or  liability  caused  by  the  negligent  con- 
struction or  maintenance  of  its  lines.  To  this  ordinance  was 
appended  the  following: 

"The  American  Telephone  and  Telegraph  Company, 
of  Indiana,  hereby  accepts  this  ordinance,  and  all  the 
rights  and  the  terms  and  conditions  imposed." 

This  blank  form  of  acceptance  was  never  signed  by  the 
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company,  nor  did  it  ever  accept  the  ordinance  in  writing. 
It  never,  at  any  time,  did  any  work  towards  the  construction 
of  a  telephone  system  in  the  city,  nor  did  it  do  anything  that 
indicated  that  it  intended  to  be  bound  by  the  ordinance, 
unless  such  obligation  should  be  inferred  from  the  fact  that 
at  the  time  the  ordinance  was  adopted  by  the  city  council  a 
representative  of  the  company  was  present  and  asked  its 
adoption. 

On  February  6, 1906,  the  company,  in  writing,  assigned  to 
appellant,  for  $500,  all  the  right,  title  and  interest  that  it 
had  to  maintain  telephone  poles,  wires  and  fixtures  upon  the 
highways  of  the  city,  under  said  ordinance.  When  this 
assignment  was  made,  appellant  knew  that  the  American 
Telephone  and  Telegraph  Company  had  never  taken  any 
action  under  the  ordinance,  and  the  assignment  was  pro- 
cured by  appellant  because  its  own  franchise  was  about  to 
expire.  No  formal  notice  to  the  city  was  given  by  appel- 
lant of  its  purchase  of  the  franchise,  nor  was  any  record 
made  of  the  assignment  on  appellant's  records  at  Mount 
Vernon.  The  only  record  made  by  appellant  of  the  trans- 
fer was  at  appellant's  office  at  Nashville,  Tennessee.  After 
the  assignment,  appellant  never  executed  any  written  accept- 
ance of  the  ordinance  in  question.  Appellant  did  business 
under  its  own  name,  at  Mount  Vernon,  after  the  transfer, 
just  as  it  did  before,  and  never  claimed  to  be  the  successor, 
as  a  corporate  enterprise,  of  the  American  Telephone  and 
Telegraph  Company,  but  does  claim  that  it  was  the  assignee 
of  the  franchise  of  the  company  to  do  business  in  the  city  of 
Mount  Vernon. 

After  February  6,  1906,  appellant  entered  into  negotia- 
tions with  appellee  for  a  fifteen-year  franchise  in  its  own 
name,  but  no  agreement  was  ever  reached,  because  of  dif- 
ferences of  opinion  in  regard  to  rates. 

On  Fe])ruary  4,  1907,  the  city  council  of  Mount  Vernon 
repealed  the  ordinance  of  January  6,  1891,  that  granted  ap- 
pellant the  use  of  its  streets  for  its  telephone  business,  and 
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later  notified  it  to  remove  its  poles,  wires  and  fixtures  from 
the  streets  and  alleys.  The  complaint  in  this  cause  was  filed 
in  March,  1909. 

After  the  purported  transfer  by  the  American  Telephone 
and  Telegraph  Company  of  its  franchise  to  appellant,  the 
latter  strung  wires  and  cables  on  the  old  poles,  erected  new 
poles  in  the  streets  of  the  city,  and  extended  its  business 
therein.  Appellant  does  not  claim  any  right  to  use  the 
streets  by  virtue  of  the  ordinance  of  January,  1891,  but 
rests  its  claim  thereto  on  the  assignment  to  it  of  the  fran- 
chise of  the  American  Telephone  and  Telegraph  Company. 

Appellee  claims  that  the  ordinance  of  February  20,  1899, 
purporting  to  grant  the  American  Telephone  and  Telegraph 
Company  the  right  to  use  the  highways  of  the  city,  never 
l)ecame  effective,  because  it  was  never  accepted  by  the  com- 
pany, and,  consequently,  when  it  executed  the  assignment  to 
appellant  it  had  no  franchise  to  transfer.  If  this  contention 
is  correct,  the  judgment  of  the  lower  court  should  be  aflSrmed, 
for  the  reason  that  appellant's  defense  rests  upon  the  valid- 
ity of  the  franchise  granted  to  the  American  Telephone  and 
Telegraph  Company. 

Unless  the  ordinance  in  question  was  accepted  by  the 
American  Telephone  and  Telegraph  Company  before  it  ex- 
ecuted the  assignment,  evidenced  either  by  express 

2.  words  or  by  some  act  or  conduct  on  its  part,  the  ordi- 
nance was  nothing  more  than  a  mere  proposition,  and 

could  not  confer  any  right  nor  impose  any  obligation  on  the 
company.  Cincinnati,  etc.,  K  Co.  v.  Clifford  (1888),  113 
Ind.  460;  State,  ex  rel,  v.  Dawson  (1861),  16  Ind.  40;  Jen- 
nings v.  Dark  (1911),  175  Ind.  332;  3  Abbott,  Mun.  Corp. 
§901. 
Where  no  obligations  are  imposed  on  the  grantee,  the  ac- 
ceptance of  the  thing  granted  may  be  inferred  from 

3.  slight    circumstances.    State,    ex    rel.,    v.    Dawson 
(1864),  22  Ind.  272,    In  this  case,  however,  there 
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were  some  substantial  obligations  to  be  assumed  by  the 
grantee. 

During  the  period  from  February  20,  1899,  to  February 
5,  1906,  the  American  Telephone  and  Telegraph  Company 

made  no  attempt  to  construct  or  operate  a  telephone 
4.    system  in  the  city,  and  its  only  connection  with  the 

ordinance,  as  shown  by  the  record,  was  the  presence  of 
one  of  its  agents  at  the  meeting  of  the  council  at  which  the 
ordinance  was  adopted,  and  the  request  by  the  agent  that  it 
should  be  passed.  It  is  not  shown  that  this  agent  was 
authorized  by  the  company  to  accept  the  terms  and  condi- 
tions of  the  ordinance.  The  court  would  not  have  been 
warranted  in  inferring  from  the  facts  disclosed  by  the  evi- 
dence that  the  ordinance  was  ever  accepted.  It  follows,  as  a 
necessary  conclusion,  that  the  assignment  in  question  did  not 
transfer  any  right  to  appellant,  and  the  lower  court  did  not 
err  in  its  decision.    Judgment  affirmed. 


The  State  op  Indiana,  ex  rel.  Devening,  v. 
Bartholomew. 

[No.  21,866.    Filed  June  23,  1911.] 

1.  Pleading. — Demurrers. — Waiver. — Defects  in  a  pleading  not 
specified  In  a  demurrer  thereto  are  waived,    p.  185. 

2.  Pleading. — Demurrers. — Form. — ^Alleged  defects  in  the  plead- 
ings to  which  demurrers  are  addressed  should  be  set  out  in  such 
demurrers  in  plain  and  concise  language  and  separately  num- 
bered ;  and  no  arguments  thereon  should  be  included  in  such  de- 
murrers,   p.  185. 

3.  Statutes. —  Title.—  Sufficiency. —  **Defining:* —  CcnstitutiofMl 
Irat^.— The  word  "defining,"  as  used  in  the  title  of  the  act  of 
1911  (Acts  1911  p.  103)  in  form :  "An  act  defining  the  Judicial 
district  of  the  Shelby  and  Marion  Superior  Oourt "  etc.,  imports 
the  creation,  or  establishment  of  a  new  court    pp.  185, 187. 

4.  Statutes. — Titi eft.— Subject-Matter. — Where  the  subject-matter 
of  an  act  is  stated  generally  in  the  title  thereof,  or  where  it 
may  be  inferred  from  the  details  stated  therein,  sudi  title  Is  suf- 
ficient   p.  187. 
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5.  CouBTB. — VacancieB. — Appointments. — Vacancies  in  courts  can- 
not be  filled  by  the  legislature,    p.  190. 

6.  Statutes. — Construction, — Intention, — Words. — ^The  words  of  a 
statute  will  be  construed  in  accord  with  the  apparent  legislative 
Intent,  eren  though  their  exact  and  literal  meaning  would  not 
warrant  such  construction,    p.  191. 

7.  CovKt^,— Shelby  Superior, — Statutes, — Construction. — ^The  act 
of  1911  (Acts  1911  p.  103)  ^'defining  the  judicial  district  of  the 
Shelby  and  Marion  Superior  Court,"  etc.,  repealing  all  conflicting 
laws,  and  providing  that  nothing  therein  shall  affect  existing  laws 
as  to  the  courts  of  Marion  county,  except  as  to  room  five  of  the 
Superior  Court  of  Marion  County,  creates  the  Shelby  Superior 
Court  and  continues  the  Superior  Court  of  Marion  County  con- 
sisting of  five  rooms,  or  divisions,  except  as  it  affects  the  terms 
and  proceedings  of  room  five  thereof,    p.  193. 

8w  CouBTS. —  Superior. —  Marion  and  Shelby  Counties, —  Acts. — 
Authentication.— Vnder  the  act  of  1911  (Acts  1911  p.  103)  the 
court  in  room  five  of  the  Superior  Ck)urt  of  Marion  County  has 
the  same  jurisdiction  it  formerly  possessed  as  well  as  the  addi- 
tional jurisdiction  of  the  Shelby  Superior  Court;  the  Shelby  Su- 
perior Court  has  the  Jurisdiction  conferred  by  such  act;  the 
judges  of  the  different  rooms  of  the  Superior  Court  of  Marion 
County  may  sit  interchangeably  in  said  rooms;  and  the  proceed- 
ings of  the  Superior  Court  of  Marion  County  may  be  authenti- 
cated as  l)efore  the  passage  of  such  act,  and  those  of  the  Shelby 
Superior  Court  may  be  authenticated  by  the  clerk  thereof  in  the 
usual  manner,    p.  194. 

9.  CouBTS. —  Circuit, —  Superior. —  Officers. —  Circuit  and  superior 
judges  are  state  officers  and  they  may  be  required  to  perform 
their  duties  in  counties  attached  to  their  judicial  districts  after 
they  are  elected,    p.  195. 

10.  CoNSTiTDTioNAL  Law. — Courts, — Shelby  Superior, — Statutes. — 
The  act  of  1911  (Acts  1911  p.  103)  creating  the  Shelby  Superior 
Court  and  attaching  it  to  room  five  of  the  Superior  Court  of 
Marion  County  and  requiring  the  judge  of  such  room  to  preside 
over  such  Shelby  Superior  Court,  is  valid,    p.  195. 

11.  Courts. — Superior. — Jurisdiction, — The  superior  courts  have 
statutory  jurisdiction;  and  the  jurisdiction  of  such  superior 
courts,  or  any  division  thereof,  may  be  different    p.  196. 

12.  Statutes. — Wisdom  of. — Courts. — Courts  cannot  declare  an  act 
invalid  merely  because  it  is  unwise,  unjust,  or  inexpedient,    p.  196. 

33-  OmcEBS. — Superior  Court  Judges. — Salaries. — Diminishing  of. 
During  Term, — Salaries  of  judges  of  the  superior  courts  may  be 
diminished  during  their  terms,  salaries  of  officers,  except  as  regu- 
lated by  the  Constitution,  being  discretionary  with  the  legislature. 
p.197. 
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14.  Statutes. — Creation  of  Courts. — Salaries  of  Judges. — The  act 
of  1911  (Acts  1911  i>.  103)  creating  the  Shelby  Sui)erior  Court 
and  fixing  the  salary  of  the  Judge  thereof  would  not  necessarily 
be  invalid,  even  though  the  salary  fixed  should  be  invalid,    p.  197. 

15.  Courts. — lii'ame, — Inaccuracies. — The  use  interchangeably  of 
the  names  "Superior  Court  of  Marion  County"  and  "Marion  Su- 
perior Court,"  and  "Shelby  Superior  Court,"  and  "Sui)erior  Court 
of  Shelby  County,"  In  an  act  of  the  legislature  creating  a  superior 
court  district,  does  not  impair  the  validity  of  the  act,  the  inten- 
tion being  clear,    p.  197. 

10.  Mandamits. — Judges. — Holding  Court. — ^The  judge  of  a  superior 
court  may  be  mandated  to  hold  court  as  required  by  law.    p.  197. 

From    the    Marion    Circuit    Court     (20,081);    Charles 
Remsier,  Judge- 
Action  by  The  State  of  Indiana,  on  the  relation  of  Philip 
Devening,  against  Pliny  W.  Bartholomew.    From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Reversed. 

Elmer  Bassett,  David  L.  Wilson,  Wray  &  Campbell,  Her- 
bert C.  Jones,  Frank  H.  Wolfe  and  Hord  <fc  Adams,  for  ap- 
pellant. 

Gavin,  Gavin  cfe  Davis.  Henry  Warrum  and  Sullivan  <fe 
Knight,  for  appellee. 

Monks,  J. — This  action  for  mandate  was  brought  by  the 
relator  under  the  provisions  of  an  act  approved  March  6, 
1911  (Acts  1911  p.  541),  to  compel  appellee  to  appear 
and  preside  over  the  Shelby  Superior  Court,  it  beinp:  alleged 
in  the  complaint  that  holding  said  court  by  appellee  is  spe- 
cially enjoined  by  an  act  approved  March  1,  1911  (Acts  1911 
p.  103),  and  that  such  duty  results  from  the  fact  that 
appellee  holds  the  office  of  judge  of  room  number  five  of  the 
Superior  Court  of  Marion  County.  Appellee's  demurrer  to 
the  complaint  for  want  of  facts  was  sustained.  The  relator 
failed  and  refused  to  plead  further,  and  judgment  was  ren- 
dered in  favor  of  appellee. 

The  errors  assigned  call  in  question  the  action  of  the  court 
in  sustaining  said  demurrer. 

Said  demurrer  for  want  of  facts  is  governed  by  an  act 
approved  March  4, 1911  (Acts  1911  p.  415),  which  amended 
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§85  and  §89  of  **Aa  act  oonceming  proceedings  in  civil 
cases,"  approved  April  7, 1881  (Acts  1881  p.  240,  §§344,  348 
Burns  1908). 

Under  the  proviso  in  §2  of  the  act  of  1911  (Acts  1911  p. 

415),  the  defects  in  a  complaint  not  specifically  stated  in  the 

memorandum,  which  is  a  part  of  the  demurrer,  are 

1.  waived  by  the  demurring  party,  and  he  cannot  there- 
after question  the  sufficiency  of  the  complaint  for  any 

defect  not  so  specified.    Said  memorandum  should  contain 
only  the  reasons  why  the  complaint  is  insufficient,  stated  in 
plain  and  concise  language,  without  repetitioir,  and  no  argu- 
ment to  sustain  them  should  be  included  therein. 

2.  Any  argument  upon  such  demurrer  if  in  writing  must 
be  upon  a  sepvarate  paper,  and  is  no  part  of  the  de- 
murrer.   Reasons  stated  in  the  memorandum  should  be  num- 
bered or  otherwise  designated  so  that  in  their  consideration 
they  can  be  referred  to  by  number  or  some  other  designation. 

It  is  the  better  practice  to  set  out  said  reasons  immediately 
following  the  cause  of  demurrer,  on  the  same  paper,  and 
that  the  party  filing  the  demurrer  for  want  of  facts,  or  his 
counsel,  sign  it  at  the  close  of  the  reasons  set  forth, 
so  that  the  cause  of  demurrer  and  the  reasons  stated  why 
the  complaint  is  insufficient  constitute  one  instrument  or 
writing,  and  may  be  signed  and  filed  as  one  pleading. 

It  is  insisted  by  appellee  that  the  act  approved  March  1, 

1911    (Acts  1911  p.  103),  entitled  ^'An  act  defining  the 

judicial    district   of    the    Shelby   and    Marion    Su- 

3.  perior  Court,  fixing  the  time  and  place  of  holding 
courts   therein,    providing   for   the   jurisdiction    of 

said  courts  and  otherwise  regulating  the  manner  of  holding 
and  length  of  terms  of  the  sessions  of  said  courts  in  each  of 
said  counties,"  etc.,  is  unconstitutional  and  void,  because 
the  subject  of  the  act  is  not  expressed  in  the  title,  as  re- 
quired by  article  4,  §19,  of  the  Constitution,  which  reads  as 
follows:  ''Every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith,  which  subject 
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shall  be  expressed  in  the  title.  But  if  any  subject  shall  be 
embraced  in  an  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
be  expressed  in  the  title."  This  contention  is  based  on  the 
claim  that  the  word  ^ defining,"  as  used  in  said  title,  when 
taken  in  its  plain  and  ordinary  sense,  as  required  by  §240 
Burns  1908,  §240  R.  S.  1881,  does  not  mean  ''create"  or  ''es- 
tablish," and  that  therefore  "the  part  of  the  act  that  pur- 
ports to  create  the  Shelby  and  Marion  Superior  Courts  is 
void,  because  not  expressed  in  the  title  of  the  act." 

This  is  not  the  first  time  the  legislature  has  used  the  word 
"define"  or  "defining,"  instead  of  the  word  "create"  or 
"establish,"  in  an  act  creating  new  judicial  districts.  Acts 
1885  p.  119 ;  Acts  1889  p.  50;  Acts  1905  p.  119. 

The  word  "constitute"  instead  of  the  word  "create"  or 
"establish"  has  also  been  used  in  the  titles  of  acts  creating 
new  judicial  circuits.    Acts  1867  p.  84;  Acts  1871  p.  63. 

The  act  approved  March  6,  1873  (Acts  1873  p.  87),  which 
abolished  the  common-pleas  courts  and  established  a  num- 
ber of  new  judicial  circuits  did  not  have  the  word  "create" 
or  "establish"  in  its  title.  The  title  of  said  act  reads  as  fol- 
lows: "An  act  to  divide  the  State  into  circuits  for  judicial 
purposes,  fixing  the  time  of  holding  courts  therein,  abolish- 
ing the  courts  of  common  pleas,  and  transferring  the  business 
thereof  to  the  circuit  courts,  and  providing  for  the  election 
of  judges  and  prosecuting  attorneys  in  certain  cases." 

By  an  act,  entitled  "An  act  concerning  the  courts  in  the 
counties  of  Howard,  Tipton,  Grant  and  Delaware,  and  de- 
claring an  emergency,"  approved  March  1,  1909  (Acts  1909 
p.  79),  the  legislature  abolished  the  Howard  Superior  (Jourt, 
established  the  Delaware  Superior  Court,  and  created  a  new 
judicial  circuit  consisting  of  the  county  of  Howard. 

The  constitutionality  of  none  of  these  acts  has  been 
assailed  on  the  ground  that  the  word  "create"  or  "estab- 
lish" was  not  used  in  the  title. 

In  the  case  of  Board,  etc.,  v.  Albright  (1907),  168  Ind. 
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564,  568,  it  was  said  by  the  court,  in  response  to  a  contention 

that  an  act  was  in  violation  of  said  article  4,  §19,  of 
4.    the  Constitution,  that  **it  is  quite  permissible  to  use 

the  details  of  a  title  where  available,  to  grasp  the  gen- 
eral subject  to  which  an  act  relates.  Maule  Coal  Co.  v.  Part- 
enheimer  (1900),  155  Ind.  100;  Isenhour  v.  State  (1901),  157 
Ind.  517,  87  Am.  St.  228.  A  standard  textbook  states:  'The 
subject  of  an  act  may  be  expressed  generally  in  the  title,  or 
spelled  out  from  details,  and  occasionally  from  details  which 
are  independent  and  unconnected  except  through  some  gen- 
eral subject  as  cousins  german  are  related  through  a  com- 
mon ancestor.  According  to  the  authorities  the  general  sub- 
ject need  not  appear  in  the  title,  if  it  is  clearly  disclosed  or 
readily  inferred  from  the  details  expressed.'  1  Lewis's 
Sutherland,  Stat.  Constr.  (2d  ed.)  §134."  See,  also.  Cen- 
tral Union  Tel  Co.  v.  Fehring  (1896),  146  Ind.  189. 

As  was  said  in  the  case  of  Western  Union  Tel.  Co.  v.  Brax- 
tan  (1905),  165  Ind.  165,  168:    '*In  the  interpretation  of 

the  title  we  must  look  to  the  body  of  the  act,  and  in 
3.    construing  the  body  we  must  look  to  the  title ;  and  if 

it  appears  from  both  that  all  the  provisions  of  the  act 
are  fairly  referable  to  one  general  subject,  and  that  subject 
is  clearly  expressed  in  the  title,  the  act  is  valid,  though  there 
may  be  more  than  the  general  subject  expressed  therein.  1 
Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.)  §131,  and  cases 
cited." 

In  the  case  of  Eargis  v.  Board,  etc.  (1905),  165  Ind.  194, 
we  said:  *'The  title  of  an  act  is  to  receive  a  liberal  con- 
struction if  necessary  to  sustain  the  legislative  intent.  If 
the  words  used  in  a  title,  taken  in  any  sense  or  meaning  they 
will  bear,  are  suflScient  to  cover  the  provisions  of  the  act,  the 
act  will  be  sustained  even  though  such  meaning  may  not  be 
the  most  common  meaning  of  such  words.  These  rules,  how- 
ever, are  to  be  used  to  effectuate,  not  to  defeat,  the  legislative 
intent  26  Am.  and  Eng.  Ency.  Law  (2d  ed.)  583-590;  1 
Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.)  §§121,  127-129, 
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134;  Maule  Coal  Co.  v.  Partenheimer  (1900),  155  Ind.  100, 
106,  107,  and  cases  cited;  State,  ex  rel,  v.  Boby  (1895),  142 
Ind.  168,  184-188,  33  L.  R.  A.  213,  51  Am.  St.  174;  State  v. 
Arnold  (1895),  140  Ind.  628;  Walker  v.  Dunham  (1861),  17 
Ind.  483.  *The  courts  will  not  resort  to  a  critical  construc- 
tion of  the  title  in  order  to  hold  a  statute  unconstitutional. 
On  the  contrary,  the  language  of  the  title  is  in  all  cases  given 
a  liberal  interpretation,  and  the  largest  scope  accorded  the 
words  employed  that  reason  will  permit  in  order  to  bring 
within  the  purview  of  the  title  all  the  provisions  of  the  act.' 
26  Am.  and  Eng.  Ency.  Law  (2d  ed.)  583."  And  see  Clare 
V.  State  (1879),  68  Ind.  17,  25,  and  cases  cited;  Mull  v.  In- 
dianapolis,  etc.,  Traction  Co.  (1907),  169  Ind.  214,  222. 

To  define  is  "to  fix,  establish  or  prescribe  authoritatively.'' 
Century  Diet.  See,  also,  Robert  J.  Boyd,  etc.,  Co.  v.  Ward 
(1898),  85  Fed.  27,  28  C.  C.  A.  667,  675.  The  word  "de- 
fine"  is  frequently  used  in  legislation  to  mean  create,  estab- 
lish, enlarge  or  extend.  In  re  Fourth  Judicial  District 
(1893),  4  Wyo.  133, 137,  32  Pac.  850,  and  cases  cited;  People, 
ex  rel.,  v.  Bradley  (1877),  36  Mich.  447;  Commissioners,  etc., 
V.  Bailey  (1874),  13  Kan.  600,  607,  609;  State,  ex  rel.,  v. 
Commissioners,  etc.  (1899),  41  Kan.  630,  634,  21  Pac.  601; 
State,  ex  rel,  v.  Burr  (1907),  16  N.  Dak.  581,  113  N.  W. 
705;  State,  ex  rel,  v.  Ely  (1907),  16  N.  Dak.  569,  113  N.  W. 
711, 14  L.  R.  A.  (N.  S.)  638;  Walters  v.  Richardson  (1892), 
93  Ky.  374,  20  S.  W.  279;  Gould  v.  Hutchins  (1833),  10  Me. 
145,  154. 

In  the  case  of  People,  ex  rel,  v.  Bradley,  supra,  in  constru- 
ing the  word  ** define,"  as  used  in  the  title  of  an  act,  it  is 
said:  **Wliile  the  word  *  define*  may  be,  and  frequently  is, 
used  in  the  sense  and  for  the  purpose  claimed,  and  while 
we  might  concede  such  to  be  the  general  and  more  popular 
use  of  the  word,  yet  it  is  not  used  exclusively  in  such  a 
sense.  It  has  a  broader  and  different  meaning.  It  is  fre- 
quently used  in  the  titles  of  acts,  and  but  seldom  in  the  nar- 
rower sense,  or  as  merely  defining  powers  previously  given. 
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An  examination  of  our  session  laws  will  show  that  acts 
have  frequently  been  passed,  the  constitutionality  of  which 
has  never  been  questioned,  where  the  powers  and  duties  con- 
ferred could  not  be  considered  as  merely  explaining,  or 
making  more  clear  those  previously  conferred  or  attempted 
to  be,  although  the  word  'define'  was  used  in  the  title.  In 
legislation  it  is  frequently  used  in  the  creation,  enlarging 
and  extending  the  powers  and  duties  of  boards  and  officers, 
in  defining  certain  oflfenses  and  providing  punishment  for 
the  same,  and  thus  enlarging  and  extending  the  scope  of  the 
criminal  law.  And  it  is  properly  used  in  the  title  where  the 
object  of  the  act  is  to  determine  or  fix  boundaries,  or  es- 
pecially where  a  dispute  has  arisen  concerning  them.  It  is 
used  between  different  governments,  as,  'to  define  the  extent 
of  a  kingdom  or  country.'  Indeed,  it  is  a  word  of  very  fre- 
quent and  general  use,  and  although  even  the  settlement  of 
a  disputed  boundary  must  necessarily  and  inevitably  extend 
the  line  and  take  in  new  or  additional  territory,  within  the 
understanding  of  one  of  the  claimants,  we  have  never  heard 
of  any  question  being  made  as  to  want  of  authority  to  en- 
large the  possessions  of  another  under  a  power  priven  to 
define  them.  If  the  word  used  by  the  legislature  can  in  any 
of  its  various  uses  or  meanings  be  considered  appropriate  or 
applicable,  then  we  cannot  say  that  they  did  not  have  a 
right  to  use  it  in  that  sense,  even  although  we  might  be  of 
opinion  that  a  better  and  more  appropriate  one  might  have 
been  chosen,  and  one  that  people  generally  would  have  better 
understood." 

It  is  evident  from  what  we  have  said,  and  from  the  au- 
thorities cited,  that  appellee's  objection  to  said  act,  on  ac- 
count of  the  use  of  the  word  "defining"  in  the  title  of  said 
act  is  not  tenable,  but  that  the  title  of  said  act  is  broad 
enough  to  cover  said  act,  even  if  it  creates  a  new  superior 
court,  or  a  new  superior  court  district,  or  both. 

It  is  next  insisted  by  appellee  that  said  act  if  valid  creates 
a  new  and  independent  court  in  Marion  and  Shelby  counties, 
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and  that  therefore  it  is  unconstitutional  so  far  as  it  attempts 
to  appoint  the  judge  of  room  number  five  of  the  Superior 
Court  of  Marion  County  judge  of  the  court  so  created,  be- 
cause the  Constitution  vests  that  power  in  the  Governor. 

A  superior  court  consisting  of  three  judges  was  established 
in  Marion  county  by  authority  of  an  act  passed  in  1871 
(Acts  1871  p.  48).  Said  act  provided  that  said  court  should 
have  a  seal,  ''which  shall  contain  on  the  face,  the  words, 
'Superior  Court  of County,'  filling  the  blank  accord- 
ing to  the  name  of  the  county."  It  was  held  that  said  court, 
although  presided  over  by  more  than  one  judge,  was  only 
one  court.  Richcreek  v.  Bussell  (1904),  34  Ind  App.  217, 
230. 

In  1907  (Acts  1907  p.  360,  §1462  Bums  1908)  an  act  was 
passed  providing  that  said  court  "shall  consist  of  five 
judges."  At  the  same  session  of  the  legislature  it  was  en- 
acted that  "in  all  counties  of  this  State,  having  a  superior 
court  of  two  or  more  judges,  such  court  shall  be  divided 
into  rooms  and  such  rooms  numbered  consecutively,  begin- 
nings with  No.  1,  and  the  judges  of  said  courts  shall  be  nom- 
inated and  elected  by  rooms:  Provided,  that  any  one  of 
said  judges  shall  have  full  power  and  authority  to  sit  as 
judge  in  the  other  rooms  of  said  court."  Acts  1907  p.  42, 
§1463  Burns  1908.  The  effect  of  the  act  was  to  divide  the 
Superior  Court  in  Marion  County  into  five  rooms  or  divi- 
sions, and  require  that  the  judges  be  nominated  and  elected 
by  rooms  or  divisions;  but  notwithstanding  this  any  one  of 
the  judges  was  authorized  to  sit  as  judge  in  the  other  rooms 
or  divisions.  Whether  the  judges  would  have  had  this  power 
in  the  absence  of  a  provision  authorizing  it,  we  need  not 
determine. 

The  question  is  whether  the  act  of  1911  (Acts  1911  p. 

103)    created  a  new  and  independent  superior  court   in 

Marion  county  and  in  Shelby  county,  without  affect- 

5.  ing  the  Superior  Court  of  Marion  County,  with  its 
five  judges,  or  whether  said  act  abolished  the  Superior 
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Court  of  Marion  County,  and  created  in  its  place  a  new 
court  named  the  Marion  Superior  CJourt.  If  it  did  either,  the 
judgment  must  be  affirmed^  because  the  legislature  has  no 
power,  under  the  Constitution,  to  fill  a  vacancy  in  a  judicial 
office. 

The  proper  answer  to  these  questions  depends  on  the  con- 
struction that  must  be  given  to  said  act  of  1911.    Said  act 

is  vague  and  uncertain  in  some  of  its  provisions,  and 
6.    if  words  are  taken  in  their  plain,  exact  and  literal 

sense  some  provisions  may  be  contradictory.  But 
as  said  by  the  court  in  the  case  of  Clare  v.  State,  supra,  page 
25:  ''We  do  not  understand  that  this  court  is  bound,  in 
the  interpretation  and  construction  of  a  statute,  to  take  the 
words  used  therein  in  their  plain,  exact  and  literal  sense. 
On  the  contrary,  the  true  rule  is,  and  always  has  been,  as 
recognized  in  many  decisions  of  this  court,  to  make  the  legis- 
lative intention  in  the  enactment  of  the  particular  statute, 
the  chief  guide  of  the  court  in  its  interpretation  and  con- 
struction. If  the  object,  purpose  and  intention  of  the  legis- 
lature, in  the  enactment  of  the  particular  statute,  can  be 
fairly  ascertained  and  arrived  at,  then  it  is  the  duty  of  the 
court  to  overlook  and  disregard  all  apparent  inaccuracies 
and  mistakes  in  the  mere  verbiage  or  phraseology  of  the 
statute,  and,  if  possible,  to  give  force  and  effect  to  the  evi- 
dent reason,  spirit  and  intention  of  the  law.  This,  we  think, 
is  the  true  and  only  safe  rule  for  the  guidance  of  the  courts 
in  all  statutory  exposition  and  construction,  and  as  such 
it  has  been  recognized  and  acted  upon  by  this  court,  in  a 
large  number  of  its  reported  decisions.  We  cite  only  a  lim- 
ited number  of  these  decisions.  Mayor,  etc.,  v.  Weems 
[1854],  5  Ind.  547;  Shoemakers.  Smith  [1871],  37  Ind.  122; 
Garrigus  v.  Board,  etc.  [1872],  39  Ind.  66;  State,  ex  rel,  v. 
Tucl-er  [1874],  46  Ind.  355;  State,  ex  rel,  v.  Mayor,  etc. 
[1867],  28  Ind.  248;  Zorger  v.  City  of  Orcensburgh  [1877], 
60  Ind.  1.  It  has  been  well  said  that  it  is  the  duty  of  courts 
to  execute  all  laws  according  to  their  true  intent  and  mean- 
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ing;  and  that  intent,  when  collected  from  the  whole  and 
every  part  of  a  statute,  must  prevail  even  over  the  literal 
import  of  terras,  and  control  the  strict  letter  of  the  law, 
when  the  latter  would  lead  to  possible  injustice  and  contra- 
dictions. Where  the  constitutionality  of  a  statute  is  in 
question,  and  an  adherence  to  the  strict  letter  of  the  law 
might  perhaps  render  the  statute  unconstitutional  and  void, 
while  a  liberal  construction  of  the  act,  in  accordance  with 
the  evident  intention  and  meaning  of  the  legislature,  would 
remove  all  doubts  as  to  its  constitutionality,  in  such  case,  it 
seems  to  us  that  it  would  be  the  manifest,  if  not  imperative, 
duty  of  the  courts  to  give  the  statute  such  liberal  construc- 
tion as,  by  giving  effect  to  the  legislative  intention,  would 
sustain  and  not  defeat  the  law  in  question.  For  it  is  clearly 
the  duty  of  the  courts,  when  the  constitutionality  of  a  statute 
is  merely  doubtful,  to  sustain  the  law,  if  it  can  be  done  by 
any  fair  construction.  Maize  v.  State  [1853],  4  Ind.  342; 
Stocking  v.  State  [1855],  7  Ind.  326;  and  Shoemaker  v. 
Smith,  supra/' 

It  was  said  by  the  court  in  the  case  of  Storms  v.  Stevens 
(1885),  104  Ind.  46,  50,  that  '*In  the  construction  of  stat- 
utes, the  prime  object  is  to  ascertain  and  carry  out  the  pur- 
pose and  intent  of  the  legislature.  To  do  this,  the  words 
used  in  the  statute  should  be  first  considered  in  their  literal 
and  ordinary  signification.  But  if  by  giving  them  such  a 
signification  the  meaning  of  the  whole  statute  is  rendered 
doubtful,  or  is  made  to  lead  to  contradictions  or  absurd  re- 
sults, the  whole  statute  must  be  looked  to,  and  the  intent  as 
collected  therefrom  must  prevail  over  the  literal  import  of 
terms  and  detached  clauses  and  phrases.  Mayor ,  etc.,  v. 
Weems  [1854],  5  Ind.  547;  Smith  v.  Moore  [1883],  90  Ind. 
294,  305,  and  cases  there  cited." 

In  the  case  of  State  Board,  etc.,  v.  Holliday  (1898),  150 
Ind.  216,  233,  42  L.  R.  A.  826,  this  court  said :  ''Sutherland, 
Stat.  Constr.  §218,  says:  'When  the  intention  can  be  col- 
lected from  the  statute,  words  may  be  modified,  altered  or 
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supplied  so  as  to  obviate  any  repugnancy  or  inconsistency 
with  such  intention.'  To  the  same  effect  is  Endlich,  Interp. 
of  Stat.  §365;  Potter's  D warns,  Statutes  175-180." 

In  the  case  of  City  of  Indianapolis  v.  Huegele  (1888),  115 
Ind.  581,  588,  this  court  said:  ''So,  it  has  been  said,  thiit 
it  is  an  established  rule,  applicable  to  the  construction  of  all 
remedial  statutes,  that  cases  within  the  reason,  though  not 
within  the  letter  of  a  statute,  shall  be  embraced  by  its  pro- 
visions, and  that  cases  within  the  reason,  though  not  within 
the  letter,  shall  be  taken  to  be  within  the  statute.  State  v. 
Canton  [1868],  43  Mo.  48;  People,  ex  rel,,  v.  Lacombe 
[1886],  99  N.  Y.  43,  1  N.  E.  599;  Middleton  v.  Qreeson 
[1886],  106  Ind.  18."  The  following  authorities  are  to  the 
same  effect:  State,  ex  rel.,  v.  Insurance  Co,,  etc.  (1888),  115 
Ind.  257,  264,  and  cases  cited;  Middleton  v.  Qreeson  (1886), 
106  Ind.  18,  and  cases  cited;  Miller  v.  State,  ex  rel.  (1886), 
106  Ind.  415,  423,  424;  Erug  v.  Davis  (1882),  87  Ind.  590, 
595,  596;  Warren  v.  Britton  (1882),  84  Ind.  14,  22,  23;  Mc 
Comas  V.  Krug  (1882),  81  Ind.  327,  332,  333,  42  Am.  Rep. 
135;  City  of  Evansville  v.  Summers  (1886),  108  Ind.  189, 
193;  Hargis  v.  Board,  etc.  (1905),  165  Ind.  194-196. 

It  is  evident  that  the  purpose  of  the  legislature  in  passing 

the  act  of  1911    (Acts  1911  p.  103)   was  to  relieve  the 

Shelby  Circuit  Court,  without  increasing  the  number 

7.  of  judges  in  the  State,  and  without  affecting  the  Su- 
perior Court  of  Marion  County,  except  as  to  the  terms 
and  proceedings  in  room  five  of  said  court. 

Keeping  in  view  this  purpose  of  the  legislature,  and  said 
rales  governing  the  construction  of  statutes,  it  is  manifest 
that  the  legislature  by  said  act  intended  to  provide  a  superior 
court  in  Shelby  county,  to  be  called  the  Shelby  Superior 
Court,  and  to  continue  the  Superior  Court  of  Marion  County, 
divided  into  rooms  or  divisions  numbered  from  one  to  five  in- 
elusive,  and  presided  over  by  its  five  judges,  as  it  existed 
when  said  act  was  passed,  with  the  same  jurisdiction  it  then 
Vol.  176—13 
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had,  except  as  such  act  affects  the  terms  and  proceedings  of 
room  five  of  said  court. 

There  is  no  provision  in  said  act  of  1911  repealing  said 
act  of  1871  under  which  the  Superior  Court  of  Marion 
County  was  created,  nor  is  there  any  thing  in  said  act  of 
1911  from  which  it  can  fairly  be  inferred  that  the  legisla- 
ture intended  to  abolish  said  court  and  create  another  court. 
On  the  contrary,  although  it  is  provided  in  §20  of  said  act 
of  1911  that  '*all  laws  and  parts  of  laws  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed,"  it  is  ex- 
pressly provided  in  said  section  of  said  act  that  ''nothing 
in  this  act  shall  be  so  construed  as  to  affect  any  of  the  ex- 
isting laws  pertaining  to  the  courts  of  Marion  county,  Indi- 
ana, except  in  so  far  as  the  provisions  of  this  act  shall  affect 
the  terms  and  proceedings  of  the  Superior  Court  of  Marion 
County  in  room  number  five  of  said  county.'*  It  is  evident 
therefore,  that  any  provision  of  said  act  of  1911,  which  but 
for  said  provision  in  §20  would  affect  the  Superior  Court  of 
Marion  County,  affects  only  room  five  of  said  court  as  to  its 
terms  and  proceedings. 

It   is  provided  by  said   §20    (1)    that   §3,   which   fixes 

the  term  of  said  court  in  Marion  county  to  begin  on  the 

Mondays  succeeding  the  terms  of  court  in  Shelby 

8.  county,  and  to  continue  for  six  weeks  during  each 
term,  if  the  business  thereof  shall  require  it,  and  §19 
of  said  act,  concerning  the  terms  of  said  court,  apply  only 
to  room  or  division  number  five  of  said  court,  and  this  is 
true  also  of  the  sections  concerning  the  jurisdiction  of  said 
court  in  Marion  county;  (2)  that  the  jurisdiction  of  room 
or  division  number  five  is  the  same  as  the  other  rooms  of  said 
court  under  the  law  in  force  when  the  act  of  1911  was  passed, 
except  that  it  also  has  such  additional  jurisdiction  as  is  given 
by  said  act  of  1911 ;  (3)  that  the  Shelby  Superior  Court  has 
such  jurisdiction  only  as  is  given  by  said  act  of  1911 ;  (4) 
that  the  taking  effect  of  said  act  of  1911  did  not  in  any  way 
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affect  or  change  the  authority  of  any  one  of  the  judges  of 
said  Superior  Court  of  Marion  County  to  sit  as  judge  in 
the  other  rooms  or  divisions  of  said  court;  (5)  that  the  pro- 
ceedings of  said  room  or  division  five  of  said  court  may  be 
authenticated  in  the  same  manner  as  if  said  act  of  1911  had 
never  been  passed,  and  the  proceedings  of  the  Shelby  Su- 
perior Court  may  be  authenticated  by  the  certificate  of  the 
clerk  thereof  and  the  seal  of  said  court,  as  the  proceedings  of 
other  courts  are  authenticated. 

Appellee  concedes  that  the  legislature  has  the  power  to 
create  a  superior  court  in  Shelby  county,  consisting  of  five 
judges,  and  by  attaching  such  county  to  Marion  county  form 
a  superior  court  district  of  the  two  counties,  and  require  the 
five  judges  of  the  existing  Superior  Court  in  Marion  County 
to  hold  such  superior  court  in  the  added  county  of  Shelby, 
as  well  as  the  superior  court  in  Marion  county,  during  the 
remainder  of  the  terms  of  such  judges. 

Judges  of  the  circuit  and  the  superior  courts  are  not  county 
officers,  but  belong  to  the  judicial  department  and  per- 
form state  functions  in  the  discharge  of  their  official 

9.  duties;  and  they  may  be  required  to  perform  these 
duties   in   counties   attached   to   their  judicial   dis- 
tricts after  their  election.    Whether  they  could  be  compelled 
to  hold  court  outside  their  respective  districts,  it  is  not  neces- 
sary to  determine  in  this  case. 

Our  attention  has  not  been  called  to  any  provision  of  the 
Constitution,  and  we  know  of  none,  that  prevents  the  legis- 
lature from  providing  a  superior  court  in  Shelby 

10.  county,  and  adding  it  to  the  district  of  room  or  di- 
vision five  of  the  Superior  Court  of  Marion  County, 

and  requiring  the  judge  of  said  room  or  division  to  hold 
<»urt  in  the  Shelby  Superior  Court,  as  well  as  in  said 
W)oni  or  division  five  during  the  remainder  of  his  term, 
and  providing  for  the  election  of  his  successor  by  the  judicial 
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district  composed  of  both  of  said  counties.  This  was  the 
evident  purpose  of  the  legislature  in  passing  said  act  of 
1911. 

Appellee  contends  that  this  leads  to  the  incongruous  situa- 
tion **that  one  judge  of  the  Superior  Court  of  Marion 
County  would  be  exercising  a  different  jurisdiction 

11.  from  the  other  judges  thereof/*  and  ** would  receive 
a  different  compensation  than  the  other  judges  of  said 

court.*'  There  is  nothing  in  the  Constitution  to  prevent  the 
legislature  from  giving  a  different  jurisdiction  to  each  room 
or  division  of  the  Superior  Court  of  Marion  County,  or  from 
giving  a  different  jurisdiction  to  each  of  the  superior  courts 
of  a  district  composed  of  more  than  one  county.  When  the 
nineteenth  judicial  circuit  was  composed  of  the  counties  of 
Marion  and  Hendricks,  the  circuit  court  of  Hendricks  county 
had  jurisdiction  of  criminal  cases,  while  the  circuit  court  of 
Marion  county  had  no  such  jurisdiction,  that  being  given  to 
the  Criminal  Court  of  Marion  County.  At  the  present  time 
the  jurisdiction  of  the  circuit  courts  is  not  the  same  in  all 
counties  in  the  State.  Wherever  there  is  a  probate  court  and 
a  criminal  court,  as  in  !Marion  county,  the  circuit  court  has 
no  probate  nor  criminal  jurisdiction,  while  in  the  counties 
where  there  is  no  probate  nor  criminal  court  the  circuit  court 
has  jurisdiction  of  such  matters.  Nor  is  the  jurisdiction  of 
the  superior  courts  the  same  in  all  the  counties  where  such 
courts  exist.  In  some  counties  such  courts  have  no  probate 
nor  criminal  jurisdiction  (§§1472,  1502,  1561  Burns  1908, 
§1351  R.  S.  1881,  Acts  1895  p.  52,  §10,  Acts  1897  p.  20,  §2), 
while  in  other  counties  they  have  a  part  or  all  of  such  juris- 
diction (§§1527,  1540,  1574  Bums  1908,  Acts  1907  p.  170, 
§8,  Acts  1899  p.  564,  §5). 

It  is  not  a  question  of  whether  such  legislation  is  desirable 

or  wise,  but  whether  the  legislature  has  such  power.    If  it 

has,  the  courts  cannot  interfere  with  such  laws,  eTen 

12.  if  they  are  deemed  unwise,  unjust  or  inexpedient. 
antith  V.  Indianapolis  St  B.  Co,  (1902),  158  Ind.  425, 
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427;  State,  ex  rel,  v.  McClelland  (1894),  138  Ind.  395,  399; 
Eedderich  v.  State  (1885),  101  Ind.  564,  51  Am,  Eep.  768; 
2  Ind.  Dig.  Ann.  p.  725,  §§39,  40. 

There  is  nothing  in  the  Constitution  to  prevent  the  legisla- 
ture from  increasing  or  diminishing  the  salary  of  a  jndge  of 
a  superior  court  during  his  term  of  office.     Board, 

13.  etc.,  V.  Lindeman  (1905),  165  Ind.  186,  191.    It  has 
been  held  that  the  discretion  of  the  legislature  in 

passing  laws  fixing  the  salaries  of  public  officers  cannot  be 
inquired  into  by  the  courts.  Harmon  v.  Board,  etc,  (1899), 
153  Ind.  68,  71 ;  Board,  etc.,  v.  Lindeman,  supra. 

Even  if  the  judge  of  room  or  division  five  of  said  court 

would  not  receive  under  said  act  of  1911  the  same  salary  as 

the  judges  of  the  other  rooms  of  said  court,  a  question 

14.  we  need  not  and  do  not  decide,  and  if  the  legislature 
had  no  power  to  make  this  difference  in  the  salaries  of 

such  judges,  this  would  not  render  the  entire  act  invalid. 
Earlin  v.  Schafer  (1907),  169  Ind.  1;  Swartz  v.  Board,  etc, 
(1902),  158  Ind.  141,  151, 152;  Martindale  v.  Toum  of  Roch- 
ester (1908),  171  Ind.  250,  264;  State  v.  Barrett  (1909),  172 
Ind.  169,  174. 

The  names  "Superior  CJourt  of  Marion  County'*  and 

"Marion  Sui)erior  Court"  seem  to  be  used  interchangeably 

in  some  sections  of  said  act,  as  are  the  names  "Shelby 

15.  Superior  Court"  and  "Superior  Court  of  Shelby 
County."    However,  what  was  intended  by  the  use  of 

said  names  in  each  instance  where  used  can  readily  be 
determined  from  an  examination  of  said  act,  and  the  act 
which  it  affects.  Indianapolis  St.  B.  Co.  v.  Lawn  (1903),  30 
Ind.  App.  515,  518,  519. 

Under  the  act  of  1911  it  was  the  duty  of  appellee,  as 

the  judge  of  room  or  division  number  five  of  the  Superior 

Court  of  Marion  County,  to  appear  and  preside  over 

16.  the  Shelby  Superior  Court,  as  said  county  and  court 
were  in  his  judicial  district.    It  follows  that  the  court 

erred  in  sustaining  the  demurrer  to  the  complaint. 
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Judgment  reversed,  with  instructions  to  overrule  said  de- 
murrer, and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Bullock  v.  Robison,  Treasurer,  et  al. 

[No.  21,637.    Filed  February  14,  1911.    Rehearing  denied  June  23, 

1911.1 

1.  Statutes. — Local. — Population. — An  act  applying  to  all  cities  of 
a  certain  population  "according  to  the  last  United  States  census," 
Is  not  necessarily  local;  but  one  applying  to  all  cities  having  a 
certain  population  according  to  a  particular  census  is  local,  p.  202. 

2.  CofJSTiTunoNAL  Law. — Cities. — Classification. — The  legislature 
has  the  constitutional  right  to  classify  cities;  but  such  classifica- 
tion must  not  be  arbitrary  and  must  be  based  upon  subject-matter 
and  not  upon  form  merely,    p.  203. 

3.  Schools. —  Support.—  Art  Institutes. —  Statutes. —  Classification 
of  Cities. — Constitutional  Law. — Section  four  of  the  act  of  1909 
(Acts  1909  p.  89),  providing  *that  [inl  any  school  dty  *  ♦  • 
where  there  is,  or  hereafter  shall  be,  an  art  association  whic^ 
owns  buildings,  grounds,  works  of  art  and  other  equipment 
•  ♦  •  in  which  more  than  $200,000  shall  have  been  invested, 
and  which  association  shall  cause  to  be  made  and  continued  as 
members  of  its  governing  board  of  directors,  trustees  or  other 
managing  body,  the  superintendent  of  schools  of  said  school  city, 
its  director  of  art  Instructions,  If  any  there  be,  and  two  otlier 
persons  to  be  nominated  by  the  board  of  school  conunlssioners> 
and  which  association  shall  give  free  admission  *  *  *  to  all 
teachers  and  pupils  of  the  public,  private  and  parochial  schools 
in  said  city  *  *  *  and  which  shall  at  half  the  rates  established 
in  other  cities  for  similar  service  provide  instruction  •  •  • 
for  all  teachers  ♦  ♦  ♦  nominated  by  the  superintendent  of 
schools  of  said  city,"  the  board  of  school  commissioners  shall  pay 
to  such  art  association  "one-half  cent  on  each  $100  of  the  tax- 
ables  of  said  city  as  valued  on  the  tax  duplicate  made  in  the 
year  1908,"  is  unconstitutional,    p.  205. 

4.  Principal  and  Agent. — Agent  of  Different  Masters. — Schools.-^-^ 
Art  Institutes. — The  fact  that  an  art  association  which  under  the 
questioned  act  receives  support  from  the  school  city,  has  as  mem- 
bers of  Its  governing  board  representatives  of  the  school  city,  doet 
not  prevent  the  interests  of  such  association  and  of  such  school 
city  from  becoming  adverse,  thereby  requiring  such  repres^ita- 
tives  to  chooses,  which  interests  they  will  represent    p.  207. 
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From  Marion  Circuit  Court  (17,892) ;  Charles  Remster, 
Judge. 

Suit  by  Henry  W.  Bullock  against  Edward  J.  Robison, 
as  Treasurer  of  Marion  county,  and  others.  Prom  a  judg- 
ment for  defendants,  plaintiff  appeals.    Reversed. 

Henry  W,  Bullock,  in  pro.  pen,  for  appellant, 
Albert  Baker  and  Smith,  Duncan,  Hornbrook  dk  Smith,  for 
appellees. 

Morris,  J. — ^Appellant  filed  his  complaint  in  the  Marion 
Circuit  Court  against  Edward  J.  Robison,  county  treasurer, 
the  board  of  school  commissioners,  the  city  controller  of 
IndianapoUs,  and  the  art  association  of  the  same  city. 

The  complaint  alleges  that  the  treasurer  has  in  his  hands 
the  sum  of  $10,000,  belonging  to  the  school  fund  of  the 
school  city  of  Indianapolis,  that  was  collected  from  the  tax- 
payers of  the  school  city  by  virtue  of  a  levy  and  an  assess- 
ment made  by  the  proper  officers,  pursuant  to  the  provisions 
of  §4  of  an  act  of  the  General  Assembly,  approved  March  1, 
1909  (Acts  1909  p.  89) ;  that  unless  enjoined,  the  school 
commissioners  will  authorize  the  city  controller  to  draw  a 
warrant  for  $10,000,  payable  to  defendant  art  association  out 
of  said  school  funds,  and  the  treasurer  will  pay  it ;  that  de- 
fendant art  association  is  a  private  corporation,  conducting, 
for  gain,  the  John  Herron  Art  Institute  in  the  city  of  In- 
dianapolis, and  has  a  board  of  twenty-five  directors,  four  of 
whom  are  chosen  by  the  school  authorities,  and  the  remain- 
ing twenty-one  are  chosen  by  the  stockholders  of  the  asso- 
ciation ;  that  the  association  is  not  managed  by  any  public 
authority,  but  is  controlled  entirely  by  its  board  of  directors. 

The  complaint  further  alleges  that  said  §4  is  void,  because 
it  is  in  conflict  with  the  Constitution  of  Indiana,  and,  in 
the  capacity  of  a  resident  taxpayer,  appellant  brings  suit, 
and  prays  that  the  threatened  payment  of  the  $10,000  be 
perpetually  enjoined. 

To  this  complaint  the  defendants  each  filed  separate  de- 
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murrers  for  want  of  facts.  The  court  sustained  each  de- 
murrer, and  upon  plaintiff's  declining  to  plead  further,  a 
judgment  was  rendered  against  him,  from  which  he  brings 
this  appeal.  The  errors  assigned  by  appellant  consist  of  the 
action  of  the  circuit  court  in  sustaining  each  of  the  demur- 
rers of  appellees. 

Said  §4  reads  as  follows:  *'That  [in]  any  school  city  in 
this  State,  such  as  is  designated  in  §1  of  this  act,  where  there 
is,  or  hereafter  shall  be,  an  art  ctssociation  which  owns  build' 
i^gs,  grounds,  works  of  art  and  other  equipment,  for  the 
study  of  art,  located  in  said  city,  and  in  which  more  than 
$200,000  shall  have  been  invested,  and  which  association  shall 
cause  to  be  made  and  continued  as  members  of  its  governing 
board  of  directors,  trustees  or  other  managing  body,  the 
superintendent  of  schools  of  said  school  city,  its  director  of 
art  instructions,  if  any  there  be,  and  two  other  persons  to 
be  nominated  by  the  board  of  school  commissioners,  and 
which  association  shall  give  free  admission,  at  reasonable 
times,  to  its  museum  and  art  galleries  to  all  teachers  and 
pupils  of  the  public,  private  and  parochial  schools  in  said 
city,  and  which  shall  provide  free  illustrated  lectures,  on 
some  art  or  kindred  subject,  throughout  the  public  school 
year  of  said  city  not  less  frequently  than  one  lecture  a  week 
for  school  children,  the  same  to  be  given  at  its  miiseum  or 
in  a  public  school;  and  which  shall  at  half  the  rates  estab- 
lished in  other  cities  for  similar  service  provide  instruction 
in  the  teaching  of  drawing  and  design  for  all  teachers  in 
said  city  nominated  by  the  superintendent  of  schools  of  said 
city,  and  which  shall  provide  throughout  such  school  year 
free  for  not  fewer  than  fifty  pupils  to  be  nominated  on  com- 
petitive examination  by  said  superintendent  of  schools  ad- 
vanced instruction  in  drawing  and  in  such  applied  arts  as 
it  teaches,  it  shall  be  the  duty  of  said  board  of  school  com- 
missioners so  long  as  such  art  association  continues  to  do  and 
perform  all  said  things,  or  is  able  and  ready  and  willing  to 
do  and  perform  them,  to  avail  itself  thereof  for  the  benefit 
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of  the  school  children  and  teachers  in  said  city,  and  to  pay 
such  art  association  annually  in  quarterly  instalments  from 
the  special  fund  of  said  school  city  a  sum  equal  to  one-half 
cent  on  each  $100  of  the  taxables  of  said  city  as  valued  on 
the  tax  duplicates  for  the  year  next  before  the  date  of  each 
such  payment ;  and  said  board  of  school  commissioners  may 
cooperate  with  such  association  in  further  improving  or  en- 
lar^ng  the  instruction  in  dravnng  and  in  manual  and  indus- 
trial  training  in  the  public  schools  and,  to  those  ends,  may 
accept  contributions  of  money  or  services  or  equipment  from 
such  association  on  such  conditions  as  in  the  judgment  of 
said  board  of  school  commissioners  may  benefit  the  public 
schools,  provided  that  such  cooperation  and  the  acceptance 
of  such  contributions  do  not  involve  a  total  expenditure  by 
said  board  from  its  own  funds  exceeding,  in  any  one  year,  a 
sum  equal  to  one-half  cent  on  each  $100  of  the  taxahles  of 
said  city  as  valued  on  the  tax  duplicate  made  in  the  year 
1908;  but  the  right  is  hereby  reserved  to  the  State  to  repeal, 
alter  or  amend,  at  the  pleasure  of  the  legislature,  this  section 
and  all  the  rights  and  powers  it  gives.'*    (Our  italics.) 

The  title  of  the  act  reads  as  follows:  '*An  act  concerning 
common  school  corporations  in  cities  of  more  than  one  hun- 
dred thousand  inhabitants."  Section  one  of  the  act  relates 
to  acts  of  boards  of  school  commissioners  **in  all  cities  of  this 
State  of  more  than  one  hundred  thousand  inhabitants  ac- 
cording to  the  last  United  States  census." 

Appellant  contends  that  §4,  supra,  is  unconstitutional  and 
void  for  the  following  reasons:  (1)  Money  raised  by  taxa- 
tion cannot  be  used  to  assist  private  persons  or  corporations, 
or  for  other  than  public  purposes;  (2)  no  aid  can  be  given 
parochial  schools  out  of  the  public  treasury;  (3)  the  act 
deprives  school  cities  of  local  self-government;  (4)  it  con- 
flicts with  article  4,  §22,  clause  13,  of  our  state  Constitution, 
which  prohibits  local  or  special  laws  concerning  the  preser- 
vation of  the  school  funds;  (5)  it  conflicts  with  the  same 
clause  which  prohibits  local  and  special  laws  providing  for 
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supporting  common  schools.  Appellant  contends  that  the 
enactment  is  invalid  for  some  other  reasons  which  we  do 
not  deem  necessary  to  consider. 

Appellees  concede  that  public  moneys  cannot  be  appro- 
priated to  private  uses,  but  contend  that  that  question  is  not 
involved  in  the  consideration  of  the  act;  that  the  General 
Assembly  may  provide  for  the  payment  of  public  moneys  to 
private  agencies  engaged  in  work  for  public  benefit ;  that  the 
act  in  controversy  does  not  seek  to  affect  the  common  school 
fund;  that  the  section  of  the  act  complained  of  does  not  con- 
fer aid  on  any  parochial  school,  in  conflict  with  the  section 
of  our  Constitution  that  prohibits  the  drawing  from  the  pub- 
lic treasury  of  any  money  for  the  benefit  of  any  religious 
institution  (§6  Bill  of  Rights) ;  that  even  if  it  shoidd  be  con- 
ceded that  the  act  had  such  effect,  it  would  be  the  duty  of 
the  court  to  eliminate  from  the  enactment  the  words  "pri- 
vate and  parochial,'*  and  let  the  legislation  stand;  that  the 
act  does  not  interfere  with  the  rights  of  cities  in  the  matter 
of  local  self-government,  because  the  school  system  of  Indi- 
ana is  a  state  system  and  under  its  control,  and  it  may 
directly  command  its  local  agencies  to  levy  taxes  for  particu- 
lar purposes ;  that  the  act  is  not  local  nor  special  in  reference 
to  providing  for  the  support  of  common  schools,  but  provides 
for  its  application  by  a  just  and  lawful  classification. 

It  is  evident  that  appellees  are  correct  in  regard  to  appel- 
lant's fourth  contention,  because  the  legislation  in  question 
does  not  seek  to  affect  the  common  school  fund.  Assuming, 
without  deciding,  that  appellees  are  correct  on  all  the  propo- 
sitions involved  extfept  the  last  one,  that  assails  the  validity 
of  the  section  in  controversy,  because  such  act  relates  to 
provisions  for  the  support  of  common  schools,  and  is  local 
and  special  in  character,  we  shall  consider  this  contention. 

In  the  case  of  Campbell  v.  City  of  Indianapolis  (1900), 
155  Ind.  186,  it  was  held  that  an  act  relating  to  the  is- 

1.  suance  of  bonds  by  school  corporations  in  cities  having 
a  population  of  100,000,  * '  according  to  the  last  United 
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States  census,"  did  not  conflict  with  the  provision  of 
the  Constitution  before  cited,  because,  while  the  act  did  not, 
when  adopted,  apply  to  any  other  city  than  Indianapolis, 
it  would,  in  the  future^  apply  to  all  cities  of  the  state  that 
should  thereafter  attain  the  requisite  population.  But  in  the 
same  case,  it  was  held  that  an  act  in  relation  to  the  same 
subject-matter,  applying  to  cities  of  a  certain  population,  as 
shown  by  the  census  of  1870,  was  invalid,  because  it  was 
special  and  local.  It  would  appear,  therefore,  that  if  the 
application  of  the  act  in  question  had  been  made  to  depend 
alone  on  population,  it  would  not  be  invalid  under  the  doc- 
trine announced  in  that  case. 

But  it  will  be  noticed  that  there  are  many  other  restric- 
tions besides  population  that  limit  the  application  of  the  stat- 
ute to  a  corporation  having  the  requisite  population,  and  it 
is,  therefore,  proper  to  consider  the  general  principles  gov- 
erning the  proper  classification  of  corporations  of  this  char- 
acter. 

The  provisions  of  article  4,  §22,  of  our  Constitution,  pro- 
hibiting local  and  special  laws  in  the  cases  therein  enumer- 
ated, did  not  appear  in  our  Constitution  of  1816.  But  the 
many  evils  that  sprang  from  the  enactment  of  local  and 
special  laws,  caused  in  part  by  a  lack  of  interest  on  the  part 
of  legislators  in  measures  that  did  not  affect  the  districts 
represented  by  them,  induced  the  Constitutional  Convention 
of  1851  to  eradicate  the  source  of  these  evils,  by  restricting 
the  power  of  the  legislature  to  enact  local  or  special  laws, 
relating  to  certain  matters,  among  which  was  the  providing 
for  the  support  of  common  schools.  Similar  limitations  on 
legislative  power  have  been  engrafted  on  the  constitutions  of 
other  states. 

The  intention  of  the  people  in  adopting  these  restrictions 
is  too  plain  for  misapprehension.  Wanser  v.  Hoos  (1897), 
60  N.  J.  L.  482,  38  Atl.  449,  64  Am.  St.  600  and  note. 
2.  The  General  Assembly  is  as  much  bound  by  the  limi- 
tations fixed  by  the   Constitution,   as  individuals. 
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Board,  etc.,  v.  State,  ex  rcl  (1904),  161  Ind.  616.  The  Gen- 
eral Assembly  may,  however,  without  conflicting  with  the 
constitutional  limitation,  classify  the  cities  to  which  an  en- 
actment applies.  City  of  Indianapolis  v.  Navin  (1898),  151 
Ind.  139,  41  L.  R.  A.  337;  Evansville,  etc.,  B.  Co.  v.  City  of 
Terre  Haute  (1903),  161  Ind.  26;  Campbell  v.  City  of  In- 
dianapolis, supra.  But  a  valid  classification  must  not  con- 
flict with  well-recognized  rules,  some  of  which  are  as  follows : 
The  classification  must  embrace  a  class  of  subjects  or  places, 
and  not  omit  any  one  naturally  belonging  to  the  class.  It 
must  be  based  on  some  reasonable  ground,  that  bears  a  just 
and  proper  relation  to  it,  and  not  be  a  mere  arbitrary  selec- 
tion. More  is  required  than  a  mere  designation  by  such 
characteristics  as  will  serve  to  classify;  the  characteristics 
serving  as  a  basis  must  be  of  such  substantial  nature  as  to 
mark  the  objects  so  designated  as  particularly  requiring 
exclusive  legislation.  There  must  be  a  substantial  distinc- 
tion, having  reference  to  the  subject-matter  of  the  proposed 
legislation,  between  the  objects  or  places  embraced  in  the 
enactment,  and  the  objects  or  places  excluded.  Whether  a 
law  is  general  or  special  depends  on  its  subject-matter,  and 
not  on  its  form.  Town  of  Longview  v.  City  of  Crawfords- 
ville  (1905),  164  Ind.  117,  68  L.  R.  A.  622;  Bedford  Quarries 
Co.  V.  Bough  (1907),  168  Ind.  671;  Board,  etc.,  v.  Johnson 
(1909),  173  Ind.  76;  Bumb  v.  City  of  Evansville  (1907),  168 
Ind.  272;  School  City  of  Bushville  v.  Hayes  (1904),  162  Ind. 
193;  Board,  etc.,  v.  State,  ex  rel.  (1904),  161  Ind.  616;  Nich- 
ols V.  Walter  (1887),  37  Minn.  264,  33  N.  W.  800;  Hetland 
V.  Board,  etc.  (1903),  89  Minn.  492,  95  N.  W.  305;  State,  ex 
rel,  V.  Ellet  (1890),  47  Ohio  St.  90,  23  N.  E.  931,  21  Am. 
St.  772  and  notes;  Wanser  v.  Hoos,  supra;  State,  ex  rel.,  v. 
Hammer  (1880),  42  N.  J.  L.  435;  State,  ex  rel,  v.  Jones 
(1902),  66  Ohio  St.  453,  64  N.  E.  424,  90  Am.  St.  592;  Peo- 
pie,  ex  rel,  v.  Martin  (1899),  178  111.  611,  53  N.  E.  309. 

Tested  by  the  foregoing  requirements,  Does  this  legislation 
fall  within  the  prohibited  class  1    It  will  be  noted  that  before 
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§4  of  the  act  of  1909,  supra,  can  apply  to  any  city,  it 
3.    must  not  only  have  a  population  of  100,000,  but  it 

must  have  the  foUowing  further  characteristics:  (1) 
It  must  have  within  its  limits  an  art  association  which  owns 
buildings,  grounds,  etc.,  of  the  value  of  $200,000;  (2)  the 
association  must  have  as  members  of  its  managing  body  the 
superintendent  of  schools,  the  director  of  art  instruction,  if 
any,  and  two  persons  nominated  by  the  school  board;  (3)  it 
must  give  free  admission  to  its  museum,  etc.,  to  all  teachers 
and  pupils  of  the  public,  private  and  parochial  schools;  (4) 
it  must,  at  half  the  rates  established  in  other  cities  for  simi- 
lar service,  provide  instruction,  etc.,  for  teachers  nominated 
by  the  school  superintendent,  and  for  fifty  pupils  nominated 
by  the  superintendent  on  competitive  examination.  Under 
said  conditions,  it  is  mandatory  on  the  part  of  the  school 
commissioners  to  pay  such  art  associations  from  the  special 
fund  of  said  school  city  annually  a  sum  equal  to  one-half 
cent  on  each  $100  of  the  taxables  of  the  city. 

It  is  next  provided  that  the  school  commissioners  may 
cooperate  with  such  association  in  further  improving  or  en- 
larging the  iQstruction,  etc.,  provided  the  cooperation  does 
not  involve  a  total  expenditure  from  the  school  fund,  ex- 
ceeding in  one  year  a  sum  equal  to  a  half  cent  on  the  $100 
of  taxables,  as  valued  on  the  tax  duplicates  made  in  the 
year  1908. 

It  is  altogether  possible  that  there  may,  in  the  future,  be 
cities  in  Indiana,  having  a  population  of  100,000,  that  had 
no  existence  in  1908,  and  as  to  such  cities  the  act,  as  an 
entirety,  could  never  apply,  because  of  the  lack  of  taxables 
for  the  year  1908.  It  is  very  probable  that  in  the  future 
there  will  be  cities  attaining  to  the  class  mentioned,  whose 
taxables,  as  shown  by  the  tax  duplicate  of  1908,  are  small  in 
comparison  with  those  of  Indianapolis  in  1908,  and  yet  the 
needs  of  snich  supposed  city  for  further  improvement  in  in- 
struction in  drawing  and  in  manual  and  industrial  training 
might  be  greater  than  those  of  Indianapolis,    Consequently 
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the  legislation  cannot  operate  equally  upon  all  within  the 
class,  and  the  reason  for  the  partial  or  total  exclusion  of 
some  cities  from  the  class  does  not  inhere  in  the  subject- 
matter. 

The  evident  object  of  the  enactment  is  instruction  in  art 
and  kindred  subjects,  said  instruction  to  be  furnished  by  a 
private  association,  which  may  be  a  corporation  organized 
for  gain,  as  is  said  defendant  art  association.  That  any 
school  city  should  be  prohibited  from  employing  an  in- 
structor unless  such  instructor  shall  also  furnish  free  in- 
struction, by  means  of  free  admission  to  its  museum  and  art 
galleries  to  all  teachers  and  pupils  of  private  and  parochial 
schools,  implies  a  classification  that  is  merely  arbitrary  and 
without  reasonable  basis.  In  School  City  of  Ritshville  v. 
Hayes,  supra,  this  court  quotes  with  approval  from  State, 
ex  rel,  V.  Eammer  (1880),  42  N.  J.  L.  435,  as  follows: 
"There  must  be  substantial  distinction,  having  a  reference  to 
the  subject-matter  of  the  proposed  legislation,  between  the 
objects  or  places  embraced  in  such  legislation  and  the  ob- 
jects or  places  excluded.  The  marks  of  distinction  on  which 
the  classification  is  founded  must  be  such,  in  the  nature  of 
things,  as  w^ill,  in  some  reasonable  degree,  at  least,  account 
for  or  justify  the  restriction  of  the  legislation."  It  cannot 
be  said  that  the  restriction  under  consideration  is  justified 
by  any  substantial  distinction  that  has  reference  to  the 
subject-matter  of  the  legislation. 

Another  restrictive  feature  of  this  act  provides  that  the 
association  employed  as  instructor  must  have,  as  members  of 
its  governing  board  of  directors  or  managers,  the  school  su- 
perintendent, director  of  art  instructions,  if  any,  and  two 
persons  nominated  by  the  school  commissioners.  The  school 
commissioners,  by  the  terms  of  the  act,  are  given  the  discre- 
tionary power  to  cooperate  with  the  art  association  (managed 
by  a  board  consisting,  in  part  at  least,  of  four  appointees  of 
the  board  of  school  commissioners),  in  the  further  improve- 
ment, etc.,  of  instruction  in  drawing,  etc.,  and,  to  accomplish 
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this  purpose,  may  expend  from  the  school  funds  a  sum  equal 
to  one-half  cent  on  the  $100  of  the  taxables  of  the  city,  as 
shown  by  the  duplicates  of  1908. 

It  may  be  that  the  General  Assembly  considered  that  if 

the  private  corporation  had  as  members  of  its  managing 

board,  oflScers  and  appointees  of  the  school  city,  the 

4.  school  interests  would  thereby  be  better  protected.  It 
should  not  be  forgotten,  however,  that  directors  of  a 
private  corporation  owe  a  very  high  duty  to  its  stockholders, 
and  that  the  interests  of  the  school  corporation  and  those  of 
the  art  association  may  be  adverse.  It  is  unnecessary  to  say 
that  no  man  can  render  faithful  service  to  two  masters  in  a 
matter  where  their  interests  conflict.  Section  twenty-one  of 
an  act  entitled  *'An  act  concerning  common  schools  in  cities 
having  a  population  of  more  than  one  hundred  thousand, 
providing  penalties  for  the  violation  of  the  provisions  there- 
of, and  declaring  an  emergency,"  approved  March  4,  1899 
(Acts  1899  p.  434,  §6535  Bums  1908),  in  part  provides: 
''It  shall  be  unlawful  for  any  commissioner  or  officer  chosen 
by  the  board  of  school  commissioners  in  any  manner,  di- 
rectly or  indirectly,  to  profit  by  or  be  interested  in  any 
contract  of  said  board,  and  any  person  convicted  of  a  viola- 
tion of  this  section  shall  be  fined  in  any  sum  not  less  than 
$100  nor  more  than  $1,000  and  expelled  from  office.*' 

Similar  statutes  have  been  enacted  with  reference  to  offi- 
cers of  cities.  §§2423,  5930  Bums  1908,  Acts  1905  p.  584, 
§517,  Acts  1899  p.  343,  §13.  Aside  from  statutory  enact- 
ments, at  common  law,  a  public  officer  was  not  permitted  to 
exercise  discretionary  power  in  a  matter  in  which  he  was 
personally  interested.  29  Cyc.  1435.  It  would  scarcely  be 
contended  that  a  restriction  is  grounded  on  a  reasonable 
basis,  when  it  might  require  a  violation  of  the  law. 

Without  extending  this  opinion  further,  it  is  sufficient  to 
say  that  §4  of  the  act  of  March  1,  1909  (Acts  1909  p.  89), 
is  void  because  in  conflict  with  article  4,  §22,  of  the  Consti- 
tution of  Indiana,  prohibiting  local  and  special  legislation 
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providing  for  the  support  of  common  schools.  The  judg- 
ment of  the  circuit  court  is  reversed,  with  instructions  to 
overrule  appellees'  demurrers. 


Scanlon  v.  Deuel  et  al, 

[No.  21,736.     Filed  March  31,  1911.     Rehearing  denied  Jane  23, 

1911.] 

1.  iNTOxicATmo  LiQUOBS. — lAccnse. — Civil  Action^ — ^A  proceeding 
to  obtain  a  license  to  sell  intoxicating  liquors  is  a  judicial  pro- 
ceeding and  constitutes  a  civil  action,    pp.  210, 211. 

2.  Venue. — Change  of,— Intoxicating  Liquors. — License, — ^After  an 
application  for  liquor  license  has  been  appealed  from  the  board 
of  commissioners  to  the  circuit,  or  the  superior  court,  a  change 
of  venue  from  the  county  is  demandable.    pp.  210, 211. 

3.  Intoxicating  Liquobs. — License. — Appeal  from  Board  of  Com- 
missioners.— Either  party  to  a  proceeding  to  obtain  a  license  to 
sell  intoxicating  liquors  may  appeal  from  an  adverse  decision  of 
the  board  of  commissioners  thereon,    p.  210. 

4.  Venue. — Change  of, — Formation  of  Issues, — ^Though  a  motion 
for  a  change  of  venue  may  be  held  in  suspense  until  the  issues  in 
the  case  are  closed,  it  Is  not  erroneous  to  grant  the  change  with- 
out closing  the  issues,    p.  211. 

5.  Intoxicating  Liquors. — Remonstrances, — Burden  of  Proof, — 
The  burden  of  disproving  that  a  remonstrance,  in  a  license  pro- 
ceeding, was  regularly  and  lawfully  signed,  that  the  signers  were 
legal  voters,  and  that  they  were  legally  qualified  to  sign  the  re- 
monstrance, is  upon  the  applicant ;  and  this  must  be  done  by  the 
filing  of  a  verified  pleading  specifically  setting  out  the  objection 
to  the  signer  so  that  each  party  may  know  the  issue  to  be  con- 
tested,   p.  211. 

6.  Intoxicating  Liquors. — Remonstrances, — Ohjectiona. — Motions 
to  Make  Specific, — Where  the  verified  objections  to  a  liquor  remon- 
strance state  that  such  remonstrance  was  secured  by  fraudulent 
representations  and  deceit,  the  sustaining  of  a  motion  to  make 
such  objections  more  specific  by  showing  who  made  the  fraud- 
ulent representations,  is  not  erroneous,    p.  214. 

7.  Pleading. — Making  More  Specific. — Subsequent  Amendment, — 
Erroneously  sustaining  a  motion  to  make  a  pleading  more  spe- 
cific is  harmless,  where  the  pleading  is  subsequently  amended  and 
where  a  demurrer  is  sustained  to  the  amended  pleading,    p.  214. 

8.  Appeal. — Briefs. — Points. — Alleged  errcffs  not  contained  In  ap- 
pellant's "points"  in  his  brief  are  waived,    p.  214. 
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From  Porter  Superior  Court ;  Harry  B.  TuthiU,  Judge. 

Application  by  James  P.  Scanlon  for  license  to  retail  in- 
toxicating liquor,  against  which  George  E.  Deuel  and  others 
remonstrate.  From  a  judgment  for  remonstrants,  applicant 
appeals.    Affirmed. 

Leonard,  Rose  &  ZoUars,  for  appellant. 

William  H.  Matthew  and  Otto  J.  Bruce,  for  appellees. 

Monks,  J. — ^Appellant  brought  this  proceeding  before  the 
commissioners  of  Lake  county  in  March,  1909,  to  obtain  a 
license  to  sell  intoxicating  liquors  at  retail.  On  May  1, 
1908,  a  general  remonstrance  against  the  granting  of  a  li- 
cense ''to  all  applicants'*  was  filed  under  the  provisions  of 
§8332  Bums  1908,  Acts  1905  p.  7. 

Appellant  challenged  this  remonstrance,  by  a  verified 
pleading  in  six  paragraphs,  under  §8333  Bums  1908,  Acts 
1907  p.  281, 

The  board  of  commissioners  found  that  said  remonstrance 
was  signed  by  a  majority  of  the  legal  voters  of  the  town- 
ship, and  rendered  judgment  against  the  applicant  and  in 
favor  of  the  remonstrators  as  required  by  §8332,  supra. 

From  this  judgment  the  appellant  appealed  to  the  Lake 
Superior  Court,  where  he  applied  for  a  change  of  judge,  on 
account  of  the  alleged  bias  and  prejudice  of  said  judge,  as 
provided  for  in  §422,  subdv.  7,  Burns  1908,  §412  R.  S.  1881. 
This  application  was  sustained,  and  another  judge  was  called 
to  sit  in  said  cause. 

Afterwards  appellees  filed  an  application  for  a  change  of 
venue,  which  was  granted,  and  the  case  was  sent  to  the  court 
below,  where  it  was  tried  and  a  finding  made  that  said  re- 
monstrance was  signed  by  a  majority  of  the  legal  voters  of 
said  township,  and,  over  a  motion  for  a  new  trial  filed  by 
appellant,  judgment  was  rendered  against  him.  From  said 
judgment  he  appealed  to  this  court  and  assigned  errors. 
It  is  first  insisted  that  the  Lake  Superior  Court  erred  in 
Vol.  176—14 
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granting  appellees  a  change  of  venue  from  Lake  county 
under  §422,  supra,  for  the  reason  that  **the  question  pre- 
sented by  the  remonstrance  is  purely  jurisdictional  which 
the  court  must  determine,  and  it  is  only  when  such  question 
is  determined  against  the  remonstrators  that  the  court  has 
jurisdiction  to  try  the  case  upon  its  merits." 

It  has  been  held  by  this  court  that  an  application  for  a 

liquor  license  is  **a  judicial  proceeding,"  **a  civil  action." 

Castle  V.  Bell  (1896),  145  Ind.  8,  9,  11,  and  cases 

1.  cited;  Wilson  v.  Mathis  (1896),  145  Ind.  493,  494; 
Cochell  V.  Reynolds  (1900),  156  Ind.  14,  15;  Ludmig 

V.  Cory  (1902),  158  Ind.  582,  and  cases  cited;  State  v.  Gor- 
man (1908),  171  Ind.  58,  61;  State  v.  Vierling  (1870),  33 
Ind.  99;  Blair  v.  Vierling  (1870),  33  Ind.  269;  Halloran  v. 
McCullough  (1879),  68  Ind.  179;  List  v.  Padgett  (1884),  96 
Ind.  126,  129;  Bryan  v.  DeMoss  (1905),  34  tnd.  App.  473, 
475;  Woollen,  Trial  Proc.  §3441. 

It  has  been  held  that  after  an  application  for  a  liquor 

license  had  been  appealed  from  the  board  of  commissioners 

to  the  circuit  or  the  superior  court,  a  change  of  venue 

2.  may  be  taken  from  the  county  by  either  party  under 
§422,  supra,  that  provides  for  changes  of  venue  from 

the  county  in  civil  cases   {State  v.  Vierling,  supra;  Blair 

v.  Vierling,  supra;  Weakley  v.  Wolf  [1897],  148  Ind.  208, 

219-221;  In  re  Griffin  [1904],  33  Ind.  App.  153-155,  and 

cases  cited;  Woollen,  Trial  Proc.  §3441) ;  that  when  a 

3.  remonstrance  is  filed  under  §9  of  the  law  known  as 
the  Nicholson  law,  as  amended  in  1905  (§8332  Bums 

1908,  Acts  1905  p.  7),  either  the  applicant  or  the  re- 
monstrators may  appeal  from  an  adverse  judgment  of  the 
board  {Wilson  v.  Mathis  [1896],  145  Ind.  493;  Head  v. 
Doekleman  [1897],  148  Ind.  145;  Lanham  v.  Woods  [1906], 

167  Ind.  398,  401,  402,  and  cases  cited;  Cain  v.  Allen  [1907] , 

168  Ind.  8,  and  cases  cited). 

It  is  evident  that  the  filing  of  a  remonstrance  under 
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§8332,  supra,  does  not  change  such  proceeding  from  a 

1.  civil  action  to  any  other  kind  of  action ;  neither  does 
the  fact  that  the  questions  presented  by  the  remon- 
strance under  §8332,  supra,  are  to  be  determined  by  the 

court  without  a  jury  aflPect  the  right  to  a  change  of 

2.  venue,  for  the  reason  that  the  right  to  have  a  change 
of  venue  from  the  county  under  §422,  supra,  does  not 

depend  upon  whether  the  cause  can  or  may  be  tried  by  a 
jury.  Powell  v.  Powell  (1885),  104  Ind.  18 ;  Evans  v.  Evans 
(1885),  105  Ind.  204.  Changes  of  venue  from  the  county 
have  been  granted  in  liquor  license  cases  where,  as  in  this 
case,  the  only  remonstrance  was  under  §8332,  supra.  Lud- 
wig  V.  Cory,  supra;  Lee  v.  Skull  (1909),  172  Ind,  309; 
Adams  V.  Smith  (1910),  173  Ind.  398f400. 

The  Lake  Superior  Court  did  not  err  in  granting  the 

change  of  venue  from  Lake  county.  While  it  might  have  been 

proper  for  the  court  to  suspend  action  on  appellee's 

4.  motion  for  a  change  of  venue  from  Lake  county  until 
the  issues  on  the  exceptions  to  the  remonstrance  were 

closed  {Galey  v.  Mason  [1910],  174  Ind.  158),  it  was  not 
error  to  grant  the  change  of  venue  before  said  issues  were 
dosed. 

It  is  next  insisted  by  appellant  that  the  court  erred  in 

sustaining  appellees*  motion  to  require  him  to  make  the 

first  paragraph  of  his  verified  pleading,  which  denied 

5.  the  legal  qualifications  of  the  remonstrators  named  in 
said  paragraph,  more  definite  and  certain,  by  stating 

specifically  what  particular  qualification  each  named  remon- 
strator  did  not  possess  that  was  necessary  to  constitute  him 
a  voter  at  the  time  said  remonstrance  was  filed.  The  statute 
authorizing  the  filing  of  said  verified  pleading  was  enacted 
in  1907  (Acts  1907  p.  281,  §8333  Burns  1908).  Before  the 
enactment  of  said  act  it  was  held  by  this  court  that  the 
burden  of  proving  that  the  remonstrance  came  within  the 
requirements  of  §8332,  supra,  rested  upon  the  remonstrators. 
J  ones  y.  Alexander  (1906),  167  Ind.  395. 
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The  rule  as  declared  in  said  case  was  abrogated  by  the  act 
of  1907,  supra,  and  under  its  provisions  the  remonstrance 
itself  when  filed  becomes  prima  facie  evidence  that  the 
names  of  the  persons  signed  thereto  were  regularly  and  law- 
fully signed,  and  that  such  person  or  persons  at  the  time 
the  remonstrance  was  filed  were  legal  voters  of  the  township 
in  case  the  remonstrance  is  filed  against  the  trafSc  in  intox- 
icating liquors  in  the  township,  or  that  they  were  legal 
voters  of  the  city  ward  in  case  such  remonstrance  is  directed 
against  the  tra£Sc  in  intoxicating  liquors  in  the  ward  of  a 
city,  and  that  each  and  all  the  remonstrators  were  legally 
qualified  to  sign  the  remonstrance. 

But  if  the  applicant  files  a  pleading  verified  by  him,  chal- 
lenging the  voting  qualifications  of  certain  specified  remon- 
strators, or  the  authority  of  the  persons  who  have  acted  for 
them  in  signing  or  attaching  their  names  to  the  remon- 
strance, the  burden  is  upon  the  remonstrators  to  establish  the 
existence  of  such  voting  qualifications  of  the  challenged  re- 
monstrators as  are  so  denied  under  oath  by  the  appellant, 
and  the  authority  of  the  persons  by  whom  the  names  were 
signed  to  the  remonstrance,  whose  authority  is  so  denied 
under  oath  by  appellant.  Miller  v.  Besler  (1909),  172  Ind. 
320,  326,  327;  Adams  v.  Smith  (1910),  173  Ind.  398. 

It  was  said  in  the  case  of  Miller  v.  Besler,  supra,  at  page 
327:  **This  verified  pleading  is  required  to  be  definite  in 
respect  to  each  of  the  remonstrators  challenged,  and  fully  to 
set  forth  the  grounds  of  the  challenge,  in  order  that  the  re- 
monstrators may  thereby  be  apprised  of  what  they  are  ex- 
pected to  meet  or  rebut." 

This  court  in  the  case  of  Adams  v.  Smith,  supra^  said  con- 
cerning the  verified  pleading  challenging  the  legal  qualifica- 
tions of  the  remonstrators  to  sign  said  remonstrance :  ''But 
challenge  can  only  be  made  by  pointing  out  the  specific  ob- 
jection to  the  signer  so  that  each  party  may  know  the  issue 
to  be  contested." 

A  person  must  possess  a  number  of  qualifications  to  be  a 
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voter,  and  the  lack  of  any  one  of  them  disqualifies  him  from 
beiDg  a  voter,  the  same  as  if  he  lacked  them  all.  If  only 
one  disability  is  specifically  alleged  as  to  each  remonstrator 
named  in  the  verified  pleading,  the  evidence  would  be  limited 
to  the  disability  alleged. 

If  the  applicant  does  not  have  knowledge  sufficient  to  en- 
able him  to  make  oath  to  a  pleading  setting  out  the  partic- 
ular disabilities  that  disqualify  a  remonstrator  from  being  a 
voter,  he  does  not  have  sufficient  knowledge  to  enable  him  to 
swear  that  said  remonstrator  is  not  a  legal  voter. 

It  is  evident  that  the  act  of  1907,  supra,  was  intended  not 
only  to  limit  the  questions  as  to  the  sufficiency  of  a  remon- 
strance under  §8332,  supra,  to  those  specifically  alleged  in 
the  pleading  under  oath  by  the  appellant,  but  thereby  to 
simplify  the  issues,  lessen  the  number  of  witnesses,  shorten 
the  trial  of  said  cause  and  expedite  the  business  of  the  court. 
This  being  the  purpose  of  said  act  of  1907  it  is  clear  that  the 
court  did  not  err  in  sustaining  appellees'  motion  to  make 
the  first  paragraph  of  his  verified  pleading  specific,  Adams 
V.  Smith,  supra;  Miller  v.  Resler,  supra. 

The  court  by  sustaining  said  motion  did  not  require  appel- 
lant to  plead  his  evidence,  but  required  him  to  plead  the 
particular  disability  or  disabilities  of  each  remonstrator  chal- 
lenged, relied  on  as  a  disqualification  of  such  remonstrator  as 
a  voter.  Quinn  v.  State  (1871),  35  Ind.  485-488,  9  Am.  Rep. 
754,  and  cases  cited. 

Appellant  cites  the  case  of  Behler  v.  Ackley  (1909),  173 
Ind.  173,  to  sustain  his  contention  that  the  court  below  erred 
in  sustaining  said  motion  to  make  said  first  paragraph  more 
specific.  In  that  case,  however,  there  was  no  motion  to 
make  the  verified  answer  as  to  the  qualifications  of  the  re- 
monstrators  more  specific,  but  the  question  was  only  as  to  the 
sufficiency  of  one  of  the  special  findings  of  the  court.  The 
ease  is  not  in  point  here. 

It  is  next  insisted  by  appellant  that  the  court  erred  in 
sustaining  appellees'  motion  to  make  appellant's  amended 
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fifth  paragraph  of  pleading  more  specific,  definite  and 

6.  certain.  Appellant  says  in  the  points  stated  in  his 
brief,  that  "said  paragraph  is  based  on  the  question 

of  securing  the  powers  of  attorney  by  fraudulent  representa- 
tions and  by  deceit."  The  court  sustained  a  part  of  said 
motion,  and  required  appellant  to  state,  in  said  paragraph, 
the  names  of  the  persons  who  made  the  misrepresentations 
alleged  in  said  paragraph.    This  ruling  of  the  court 

7.  was  not  erroneous,  but  if  it  were  the  record  shows  it 
to  be  harmless.    Appellant  again  amended  said  fifth 

paragraph,  as  required  by  said  ruling,  by  setting  out  the 
names  of  the  persons  who  made  said  alleged  misrepresenta- 
tions, and  filed  it.  The  court  afterward  sustained  a  demur- 
rer for  want  of  facts  to  said  last-mentioned  amended  fifth 
paragraph. 

It  is  evident  that  if  said  paragraph  was  insufficient  as 
against  a  demurrer  for  want  of  facts  after  said  amendment, 
it  was  insufficient  before  said  amendment  was  made,  and 
that  any  ruling  on  the  motion  to  make  more  specific  before 
said  amendment  was  made,  even  if  erroneous,  was  harmless, 
and  furnishes  no  ground  for  reversal. 

Having  disposed  of  all  the  questions  contained  in  appel- 
lant's statement  of  points,  and  finding  no  available 

8.  error  {Pittsburgh,  etc,  R.  Co.  v.  Lightheiser  [1907], 
168  Ind.  438;  Kelley  v.  Bell  [1903],  172  Ind.  590, 

599),  the  judgment  is  affirmed. 


IMessel  v.  The  State  of  Indiana. 

[No.  21,844.    Filed  June  27,  1911.] 

1.  Appeal. —  Briefs. —  Rules. —  Waiver. —  Though  appellant's  brief 
does  not  strictly  comply  with  the  rules  of  the  Supreme  Court,  the 
court  may  consider  the  questions  sought  to  be  presented,    p.  216. 

2.  Rape. —  Physical  Examination  of  Victim. —  Evidence. —  JPhysi- 
dans. — The  testimony  of  physicians  as  to  the  physical  condition 
of  a  child  on  whom  the  crime  of  rape  was  alleged  to  have  been 
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committed,  is  admissible  In  a  prosecution  for  such  crime,  though 
their  testimony  did  not  connect  defendant  with  the  crime  charged, 
p.  217. 

3.  Rape. — Essentials. — Evidetice.^-To  procure  a  conviction  for  rape 
it  is  necessary  for  the  State  to  prove  beyond  a  reasonable  doubt 
the  corpus  delicti  and  defendant's  agency  as  the  cause ;  and  testi- 
mony tending  to  prove  either  element  is  admissible  in  the  prose- 
cution,   p.  217. 

4.  Rape. —  Infants. —  Corpus  DiUcti. —  Elements.— Proof  that  the 
victim  of  an  alleged  rape  was  not  twelve  years  old  and  that  she 
had  been  sexually  used  sufficiently  shows  the  corpus  delicti  of 
rape.    p.  217. 

5.  Rape. — Evidence. — Testimony  that  an  Infant  girl  eleven  years 
old  had  been  sexually  used,  that  the  victim  had  complained  of 
such  treatment,  and  that  defendant  admitted  the  crime  before 
trial  and  upon  his  arraignment  in  preliminary  examination,  sus- 
tains a  verdict  of  guilty,  though  defendant  contradicted  such  tes- 
timony at  the  trial,    pp.  218, 220. 

6.  Rape. — Evidence. — Complaints  of  Victim. — In  a  prosecution  for 
rape,  testimony  of  the  complaints  of  the  victim,  though  dead,  is 
admissible ;  but  proof  of  what  she  said  is  not  competent    p.  218. 

7.  Cbiminal  Law. — Corpus  Delicti. — Circumstantial  Evidence. — 
Proof  of  the  corpus  delicti  may  be  shown  by  circumstantial  evi- 
dence,   p.  218. 

8.  Cbiminal  Law. — Confessions. — Corpus  Delicti. — Extra-judicial 
confessions  alone  are  not  sufficient  to  prove  the  corpus  delicti; 
but  when  coupled  with  corroborative  evidence  thereof,  they  may 
be  sufficient,    p.  219. 

9.  Criminal  Law. —  Corpus  Delicti. —  Confessions. —  Evidence. — 
Where  the  corpus  delicti  has  been  established  by  Independent  evi- 
dence, the  accused's  responsibility  for  it  may  be  establLshtnl  by  a 
voluntary  extra-judicial  confession,  or  by  a  confession  iu  o\)vi\ 
court  by  a  plea  of  guilty,    p.  219. 

10.  Ckiminal  Law. — Instructions.-^Bill  of  Exceptions. — Appeal. — 
Xo  questions  on  instructions  can  be  raised  on  appeal  in  a  crimi- 
nal case,  where  such  instructions  were  not  brought  into  the  rec- 
ord by  a  bill  of  exceptions,    p.  220. 

From  Vanderburgh  Circuit  Court ;  Curran  A.  DeBruh  r, 
Judge. 

Prosecution  by  The  State  of  Indiana  against  Clark  ^lessel. 
From  a  judgment  of  conviction,  defendant  appeals.  Af- 
firmed. 

Ernest  J.  Crenshaw,  for  appellant. 
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Thomas  M.  Honan,  Attorney-General,  Thomas  H,  Brana- 
man,  Edwin  Corr  and  Jam^es  E.  McCuUough,  for  the  State. 

Cox,  J. — ^Appellant  was  convicted  by  a  jury  of  the  crime 
of  rape,  his  eleven  year  old  daughter  being  the  victim,  and 
was  adjudged  to  suffer  imprisonment  for  life  as  his  punish- 
ment, as  provided  by  the  criminal  code.  §2250  Bums  1908, 
Acts  1907  p.  85. 

From  the  judgment  of  conviction  this  appeal  is  prosecuted 
on  the  assignment  of  error  that  the  trial  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

Under  this  assignment,  it  is  stated  in  appellant's  brief 
that  the  errors  relied  on  for  reversal  are  (1)  the  admis- 
sion of  certain  designated  testimony  over  appellant's  objec- 
tion; (2)  the  court's  refusal  to  strike  out  that  testimony; 
(3)  overruling  a  motion  claimed  to  have  been  made  by  ap- 
pellant's attorney  at  the  close  of  the  testimony  for  the  State 
to  instruct  the  jury  to  find  for  appellant;  (4)  failure  to  in- 
struct the  jury  as  to  the  different  degrees  of,  or  offenses  in- 
cluded in,  the  crime  as  charged  in  the  indictment,  and 
instructing  the  jury  as  to  the  crime  of  rape  only. 

A  rigid  adherence  to  the  fifth  clause  of  rule  twenty-two  of 

the  rules  of  this  court  would  prevent  a  consideration  of  any 

of  these  questions,  for  there  is  a  failure  to  make  ap- 

1.  pellant's  brief  comply  with  the  requirements  of  that 
part  of  the  rule.  The  brief  does  not  contain,  in  whole 
or  in  part,  either  the  motion  for  a  new  trial  or  the  motion 
for  a  peremptory  instruction,  or  any  instructions  either 
given,  or  offered  and  refused.  Disconnected  fragments  of  the 
testimony  of  a  part  only  of  the  witnesses  are  set  out.  But  as 
the  offense  of  appellant  is  of  the  gravest  and  most  atrocious 
character,  his  punishment  fixed  by  law,  and  the  sentence  of 
the  court  severe,  as  he  prosecutes  his  appeal  as  a  poor  person, 
as  his  counsel  is  manifestly  of  limited  experience,  and  as  the 
case  must  be  affirmed  in  any  event,  we  therefore  give  con- 
sideration to  the  questions  sought  to  be  presented.    But  in 
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doing  this,  in  this  instance,  we  do  not  want  to  be  understood 
as  intending  to  weaken  the  force  of  the  rule  named,  that  was 
promulgated  for  a  salutary  purpose,  or  in  any  sense  approv- 
ing or  excusing  a  neglect  to  comply  with  it. 

Two  practicing  physicians  and  surgeons,  one  the  police 

surgeon  of  the  city  of  Evansville  and  the  other  coroner  of 

Vanderburgh  county,  were  called  as  witnesses  for  the 

2.  State,  and  were  permitted  to  testify,  over  the  objec- 
tion of  appellant,  that  they  had  made  a  physical  ex- 
amination of  the  child  victim  of  the  alleged  crime,  to  detail 
the  condition  of  her  person  with  relation  to  such  crime  as 
they  found  it  to  be,  and  to  give  their  opinions  that  such  con- 
dition was  due  to  sexual  connection.  The  reception  of  this 
testimony,  and  the  refusal  to  strike  it  out,  form  the  basis  of 
appellant's  first  and  second  presentation  of  error,  as  before 
stated.  That  the  court  did  not  so  err  is  clear  and  firmly  set- 
tled. Poison  V.  State  (1894),  137  Ind.  519;  People  v.  Bene 
(1900),  130  Cal.  159,  62  Pac.  404;  People  v.  Figueroa 
(1901),  134  Cal.  159,  66  Pac.  202;  State  v.  King  (1902),  117 
Iowa  484,  91  N.  W.  768;  Oifford  v.  People  (1893),  148  111. 
173,  35  N.  E.  754;  State  v.  Teipner  (1887),  36  Minn.  535,  32 
N.  W.  678;  Slate  v.  Scott  (1903),  172  Mo.  536,  72  S.  W. 
897;  Plcss  v.  State  (1887),  23  Tex.  App.  73,  3  S.  W.  576; 
Lawson,  Expert  and  Opinion  Ev.  (2d  ed.)  p.  123;  Underbill, 
Crim,  Ev.  (2d  ed.)  §412;  33  Cyc.  1470, 1475. 

The  objection  is  made  that  the  testimony  did  not  connect 

the  appellant  with  the  condition  of  the  child  as  a  cause.  This 

was  not  necessary.     Two  things  were  necessary  to  be  proved 

beyond  a  reasonable  doubt  before  appellant  could  be 

3.  convicted,  namely  the  corpus  delicti — ^the  fact  that  the 
crime  of  rape  had  been  committed  on  the  child — and 

the  agency  of  appellant  in  the  commission  of  that  crime. 
The  evidence  under  consideration  was  competent  and 

4.  material  in  proving  the  first.    With  the  fact  proved 
beyond  a  reasonable  doubt  that  she  had  been  sexually 

used,  and  also  that  she  was  under  twelve  years  of  age,  the 
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corpus  delicti  would  be  proved,  for  being  unable  to  give  eon- 
sent,  sexual  connection  with  her  would  be  within  the  ban  of 
the  law.  It  must  be  obvious  that  proof  of  the  corpus  delicti 
may  be  made  without  first  connecting  the  person  charged. 
People  V.  Tarbox  (1896),  115  Cal.  57;  People  v.  Darr  (1906), 
3  Cal.  App.  50. 

That  there  was  ample  evidence  to  submit  the  question  of 
appellant's  guilt  to  the  jury,  and  fully  to  sustain  their  ver- 
dict, seems  to  us  to  be  entirely  clear.    At  the  trial  the 

5.  child  did  not  testify.    The  evidence  shows  that  she 
died  three  days  after  the  appellant's  arrest,  but  from 

what  cause  it  does  not  appear.  It  shows  that  she  was  then 
but  two  weeks  more  than  eleven  years  old.  The  two  physi- 
cians before  referred  to  testified  in  behalf  of  the  State  to  the 
examination  that  they  had  made  of  the  person  of  the  child, 
and  stated  that  they  found  the  outer  parts  of  her  sexual 
organs  enlarged,  the  hymenial  membrane  totally  destroyed, 
and  such  a  condition  present  as,  in  their  opinion,  could  only 
have  been  caused  by  sexual  connection.  An  oflicer  of  the  local 
board  of  children's  guardians  testified  that  the  child  had 
made  complaint  to  him  of  appellant's  conduct  toward  her. 
This  officer  also  testified  that  appellant  had  admitted  to  him 
that  he  had  subjected  the  child  to  intercourse  with  him,  and 
gave  the  confession  in  detail.  He  further  testified  that  when 
appellant  was  arraigned  in  the  city  court  for  preliminary  ex- 
amination, he  had  pleaded  guilty.  Like  testimony  of  ad- 
missions of  guilt,  and  of  appellant's  pleading  guilty  in  the 
city  court,  was  given  in  behalf  of  the  State  by  two  other 
witnesses,  members  of  the  detective  force  of  the  city  of  Ev- 
ansville.    It  was  competent  to  prove  the  fact  that  the 

6.  victim  of  the  alleged  crime  made  complaint,  although 
she  was  not  a  witness.    This  is  the  rule  where  the  vic- 
tim is  dead,  or  is  incompetent  to  testify  by  reason  of  infancy 
or  imbecility,  but  it  does  not  permit  of  course  proof  of  what 
she  said.    People  v.  Figueroa,  supra;  33  Cyc.  1468. 

The  corpus  delicti  may  be  proved  by  circumstantial  evi- 
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dence  the  same  as  any  other  material  fact  necessary 

7.  to  be  proved.    Fhwer  v.  United  States  (1902),  116 
Fed.  241,  247,  53  C.  C.  A.  271;  Dimmick  v.  United 

States  (1905),  135  Fed.  257,  263,  70  C.  C.  A.  141;  Isaacs  v. 
Uiiited  States  (1895),  159  U.  S.  487,  490,  16  Sup.  Ct.  51,  40 
L.  Ed.  229;  Stocking  v.  State  (1855),  7  Ind.  326,  330;  Mc- 
Culloch  V.  State  (1874),  48  Ind.  109,  112,  113;  Siefert  v. 
State  (1903),  160  Ind.  464,  470,  98  Am.  St.  340;  Oriffiths  v. 
State  (1904),  163  Ind.  555;  12  Cyc.  488;  6  Am,  and  Eng. 
Ency.  Law  (2d  ed.)  582,  and  authorities  cited;  7  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  862,  863;  Gillett,  Crim,  Law  (2d 
ed.)  §873. 

The  extra-judicial  confession  of  the  defendant  alone  is  not 

sufficient  to  prove  the  corpus  delicti;  but  such  confession 

may  be  considered  with  independent  corroborative 

8.  facts,  not  of  themselves  sufficient  to  prove  the  corpus 
delicti  beyond  a  reasonable  doubt,  to  prove  that  the 

offense  was  committed.  6  Am.  and  Eng.  Ency.  Law  (2d  ed. 
569,  582;  12  Cyc,  484;  State  v.  Ouild  (1828),  10  N.  J.  L. 
192,  18  Am.  Dec.  404;  Winslow  v.  State  (1884),  76  Ala.  42, 
47;  Sullivan  v.  State  (1899),  40  Tex.  Cr.  633,  51  S.  W.  375; 
Ryan  v.  State  (1893),  100  Ala.  94,  95,  14  South.  868;  People 
v.  Badglcy  (1836),  16  Wend.  53,  b9;  State  v.  Hall  (1888),  31 
W.  Va.  505,  509,  7  S.  E.  422;  Oray  v.  Commonwealth  (1882), 
101  Pa.  St.  380,  386,  47  Am.  Rep.  733;  Commonwealth  v. 
Tarr  (1862),  4  Allen  315,  316 ;  Blackburn  v.  State  (1872),  23 
Ohio  St.  146,  164;  State  v.  Jacobs  (1899),  21  R.  I.  259,  261, 
43  Atl.  31 ;  People  v.  Tarbox  (1896),  115  Cal.  57,  62,  46  Pac. 
896 ;  Oriffiths  v.  State,  supra. 

Here  we  have  as  the  State  *s  case  not  only  competent  inde- 
pendent evidence  to  prove  the  corpus  delicti,  but  the  sup- 
port added  to  it  of  appellant's  extra-judicial  confession,  and 
his  admission  of  guilt  when  arraigned  in  court  for  prelim- 
inary examination. 

In  a  prosecution  for  rape  such  as  this,  when  the  corpus 
delicti  has  been  established  by  independent  evidence,  the 
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connection  with  it  of  the  person  charged  as  the  per- 
9.  petrator  of  the  offense  may  be  established  by  a  volun- 
tary extra-judicial  confession  alone,  and  surely  by  a 
confession  made  in  open  court  by  an  uninfluenced  plea  of 
guilty.  Indeed,  the  rule  seema  to  be  that  upon  such  a  con- 
fession as  the  latter,  both  the  corpus  delicti  and  the  instru- 
mentality of  the  person  charged  may  rest.  State  v.  Icenbice 
(1904),  126  Iowa  16;  People  v.  Darr,  supra;  Oriffiths  v. 
State,  supra;  State  v.  Ouild,  supra;  12  Cyc.  483;  33  Cyc. 
1487;  6  Am.  and  Eng.  Ency.  Law  (2d  ed.)  582,  586. 

To  meet  the  foregoing,  the  most  salient  facts  in  evidence 
for  the  State,  appellant  presented  two  physicians  who  had 
made  no  examination  of  the  child,  who  testified,  as 
5.    experts,  that  her  condition  might  have  been  brought 
about  by  other  causes,  but  admitted  that  it  was  en- 
tirely consistent  with  one  or  more  acts  of  intercourse  with 
appellant.    This  testimony,  and  that  of  appellant,  whose 
testimony,  aside  from  a  rather  unsatisfactory  denial  of  both 
the  charge  and  his  confessions,  did  not  meet  that  of  the 
State,  constituted  the  substance  of  the  defense.    With  this 
evidence  before  it,  with  the  support  that  minor  parts  and 
phases  of  it  gave,  that  we  have  not  thought  necessary  to  de- 
tail, we  cannot  feel  otherwise  than  that  a  different  verdict 
by  the  jury  would  have  been  a  miscarriage  of  justice. 

No  question  based  on  the  instructions  given  or  not  given 

can  be  considered,  for  instructions  given  or  refused,  and  the 

exceptions   arising   thereon,    must   be   presented    to 

10.   this  court  for  review,  by  making  them  a  part  of  the 

record  by  bill  of  exceptions,  which  has  not  been  done 

in   this  case.    Donovan  v.   State    (1908),    170   Ind.    123; 

StuckerY.  State  (1908),  171  Ind.  441;  Carry,  State  (1911), 

175  Ind.  241. 

Finding  no  error  in  the  record,  the  judgment  is  afl5rmed. 
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Macbeth  Evans  Glass  Company  v.  Jones. 

[No.  21378.    FUed  June  27,  1911.] 

1.  Appeau — Briefs. — Waiver. — ^Alleged  errors  not  discussed  are 
waived,    p.  223. 

2.  Constitutional  Law. — Laboren^  Wages. — Attorneys^  Fees. — 
Sections  7996,  7999  Burns  1908,  Acts  1887  p.  13,  tfl>  4,  provid- 
ing for  the  recovery  of  wages  and  for  attorneys'  fees  in  the  col- 
lection thereof,  are  constitutionaL    p.  223. 

3.  Appeal. — Briefs. — Omission  of  Evidence.— Bupply  in  Reply 
Brief. — Appellant's  failure  in  its  first  brief  to  set  out  in  words  or 
substance  the  evidence  in  the  case  constitutes  a  waiver  of  any 
qnestion  depending  upon  an  examination  of  the  evidence;  and  a 
supply  of  such  evidence  by  including  it  in  the  reply  brief  is  un- 
availing,   p.  223. 

4.  Appeal. — Weighing  Evidence.— The  Supreme  Court  will  not 
weigh  conflicting  evidence,    p.  226. 

Prom  Grant  Circuit  Court ;  H.  J,  Paultis,  Judge. 

Action  by  Albert  Jones  against  the  Macbeth  Evans  Glass 
Company.  Prom  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

B.  H.  Campbell  and  E.  B,  Call,  for  appellant. 
Orant  A.  Dentler,  Harley  F.  Hardin  and  Marshall  Wil- 
liamg,  for  appellee. 

Morris,  J. — This  was  an  action  by  appellee  against  appel- 
lant.   The  complaint  was  in  two  paragraphs. 

The  first  paragraph  alleges  that  defendant  is  a  corporation 
engaged  in  manufacturing  glassware,  as  an  article  of  mer- 
chandise ;  that  in  1906,  at  defendant's  request,  plaintiff  began 
working  for  defendant  as  an  iron-mold  blower,  and  contin- 
ued in  such  employment  until  June,  1907 ;  that  defendant 
agreed  to  pay  plaintiff  the  reasonable  value  of  his  services, 
which  is  $700;  that  there  remains  due  and  unpaid  on  the 
account  $100;  that  in  June,  1907,  plaintiff  demanded  pay- 
ment of  the  account,  which  was  refused.  It  is  further  al- 
leged that  in  bringing  the  action  plaintiff  was  compelled  to 
^ploy  attorneys,  and  he  demands  judgment  for  the  bal- 
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anee  due  him  on  account  and  the  value  of  his  attorneys* 
services. 

The  second  paragraph  alleges  that  plaintiff  entered  into  a 
written  contract  with  defendant  in  October,  1906,  whereby 
plaintiff  promised  to  work  for  defendant  as  an  iron-mold 
blower,  at  its  factory  at  Marion,  and  defendant  promised  to 
keep  him  in  its  employ  for  five  years ;  that  pursuant  to  the 
terms  of  the  written  contract,  plaintiff  worked  for  defendant 
until  June,  1907,  when  defendant,  without  any  fault  on  the 
part  of  plaintiff,  discharged  him ;  that  during  the  time  of  his 
employment  he  earned,  under  the  terms  of  the  contract,  $700, 
of  which  sum  $70  is  due  and  unpaid ;  that  demand  therefor 
was  made  and  refused  in  June,  1907 ;  that  plaintiff  was  com- 
pelled to  employ  attorneys  to  bring  this  action,  and  judg- 
ment is  demanded  for  the  balance  of  the  account  and  the 
value  of  plaintiff's  attorneys'  fees.  The  complaint  was  filed 
August  20,  1907.  The  written  contract  was  not  filed  with 
the  second  paragraph  of  the  complaint,  because,  as  alleged, 
it  was  in  the  possession  of  defendant,  who  refused  to  permit 
plaintiff  to  take,  copy  or  see  it. 

Defendant  filed  an  answer  in  three  paragraphs,  as  follows : 
The  first  is  a  general  denial ;  the  second  alleges  payment,  and 
the  third  alleges  a  written  contract  of  employment  for  five 
years,  a  copy  of  which  is  filed  with  the  answer,  and,  by 
the  terms  of  which,  ten  per  cent  of  the  wages  earned  was 
to  be  retained  by  defendant  as  a  guarantee  for  the  faithful 
performance  of  the  contract,  and  for  any  breach  of  which 
the  money  so  retained  was  to  be  paid  to  the  company  as 
liquidated  damages  for  the  breach.  It  is  further  alleged  that 
plaintiff  worked  for  a  period  under  the  terms  of  the  contract, 
and  afterwards  voluntarily,  without  the  consent  of  defend- 
ant, quit  its  service ;  that  the  money  sued  for  in  the  complaint 
is  the  ten  per  cent  retained,  and  by  reason  of  plaintiff's 
breach  of  the  contract,  in  voluntarily  quitting  defendant's 
service,  he  ought  not  to  recover. 

There  was  a  trial  by  the  court,  and  fibading  and  judgment 
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for  plaintiff  for  the  amount  of  the  account  sued  on,  and  the 
further  sum  of  $25  for  attorneys'  fees. 

Appellant  filed  a  motion  for  a  new  trial,  assigning  four 
reasons  therefor,  viz. :  The  decision  is  contrary  to  law  and 
is  not  sustained  by  sufficient  evidence,  the  assessment  of  the 
amount  of  recovery  is  erroneous,  being  too  large,  and  the 
court  erred  in  admitting  in  evidence  testimony  of  the  value 
of  plaintiff's  attorneys'  fees. 

Appellant,  in  this  court,  assigns  .two  errors:  The  over- 
ruling of  its  motion  for  a  new  trial,  and  that  the 

1.  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.    The  latter  is  waived  by  failure  to 

discuss  it  in  appellant's  brief. 

The  lower  court  made  an  allowance  for  plaintiff's  attor- 
neys' fees  under  §§7996,  7999  Burns  1908,  Acts  1887  p. 
13,  §§1,  4.    Appellant  contends  that  such  action  was 

2.  unwarranted,  because  this  statutory  provision  vio- 
lates article  1,  §23,  of  our  Constitution.    The  contrary 

was  held  by  the  court  in  the  case  of  Macbeth  Evans  Glass  Co, 
V.  Amama  (1911),  ante,  1. 

At  the  trial  of  the  cause  it  was  admitted  that  appellee 

earned  during  his  employment  $714.35,  and  that  the  amount 

paid  to  him  was  $643.45.    The  judgment  of  the  lower 

3.  court  was  for  the  difference  between  said  amounts, 
and  for  attorneys'  fees.    Appellant  contends  that  the 

court  erred  in  overruling  the  motion  for  a  new  trial,  because 
the  evidence  shows  that  plaintiff  was  working  under  the 
written  contract,  and  that  he  voluntarily  quit  defendant's 
service,  and  thereby  forfeited  any  right  to  the  ten  per  cent 
retained  wages.  Appellee  meets  this  contention  with  the 
proposition  that  the  court  is  not  bound  to  consider  any  point 
requiring  an  examination  of  the  evidence,  because  appellant 
in  its  brief  -wholly  failed  to  incorporate  therein  a  condensed 
recital  of  the  evidence,  in  narrative  form.  The  only  attempt 
to  comply  with  the  fifth  clause  of  rule  twenty-two  of  this 
court,  in  the  preparation  of  appellant's  brief,  was  a  state- 
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ment  of  counsels'  conclusion  as  to  the  facts  established.  It 
does  not  state  the  name  of  any  witness,  whether  the  evidence 
was  written  or  oral,  or  whether  given  for  plaintiff  or  defend- 
ant. Appellant's  brief  was  filed  December  4,  1908.  Appel- 
•  lee's  brief  was  filed  December  31,  1908.  On  January  22, 
1909,  appellant  filed  a  petition  for  leave  to  amend  its  brief 
so  as  to  comply  with  the  rules  of  the  court.  If  this  petition 
was  ever  presented  to  the  court,  or  any  action  taken  on  it, 
the  record  does  not  disclose  the  fact.  On  l^Iarch  19,  1909, 
appellant  voluntarily  withdrew  its  petition  for  leave  to 
amend  its  brief.  On  February  8,  1909,  appellant  filed  its 
reply  brief,  which  supplied  the  defects  in  the  original. 

The  only  part  of  the  evidence  set  out  in  appellee's  brief 
is  the  following  from  appellee's  testimony:  **I  entered  the 
employ  of  the  Macbeth  Evans  Glass  Company  under  the 
contract  some  time  in  July,  1906,  and  remained  in  its  em- 
ploy until  the  latter  part  of  May,  1907.  The  occasion  of 
my  leaving  the  employ  of  the  company  at  that  time,  was 
that  Michael  O'Connor  discharged  me.  He  was  foreman 
over  the  men,  and  had  authority  to  discharge  employes  of 
the  factory." 

No  doubt,  on  proper  showing,  the  Appellate  Court  would 
have  granted  appellant's  petition  to  amend  the  brief.  If 
this  had  been  done,  appellee  would  have  had  an  opportunity 
to  answer  the  matters  set  out  by  the  amendment.  Appellant 
chose  to  insert  the  new  matter  in  his  reply  brief.  Under 
the  rules,  appellee  had  no  right  to  file  another  brief.  The 
Appellate  Court  might,  on  application,  have  granted  appel- 
lee the  right,  under  such  circumstances,  to  file  an  additional 
brief;  but  we  do  not  believe  that  such  a  burden  should  be 
placed  on  an  appellee.  It  is  not  necessary  here  to  set  out 
the  reasons  for  the  adoption  of  the  rules  of  the  Supreme  and 
Appellate  Courts,  nor  the  construction  placed  thereon  by 
the  courts.  That  has  been  done  before.  Oates  v.  Baltimore, 
etc,  JB.  Co.  (1900),  154  Ind.  338;  Kelley  v.  Bell  (1909),  172 
Ind.  590;  Ireland  v.  Huffman  (1909),  172  Ind.  278;  Albaugh 
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Bros.,  etc^  Oo.  v.  Lynns  (1911),  47  Ind.  App.  30,  and  cases 
cited. 

We  therefore  conclude  that  appellee  is  correct  in  his 
claim  that  it  is  not  the  duty  of  this  court  to  examine  the 
evidence  to  determine  whether  this  cause  should  be  reversed. 

However,  the  record  is  very  brief,  and  we  have  exam- 
ined il 

Only  two  witnesses  testified  for  plaintiff.     One  Harden 

gave  evidence  as  to  the  value  of  the  attorneys'  services. 

No   witness   testified   on   behalf   of   defendant.      It 

4.  merely  offered  in  evidence  the  written  contract  on 
which  it  based  its  defense  in  the  third  paragraph  of 
answer.  This  was  admitted  in  evidence,  and  thereupon  the 
plaintiff  rested.  The  burden  was  on  defendant  to  establish 
the  fact  that  plaintiff  voluntarily  quit  its  service.  The 
lower  court  found  for  the  plaintiff  on  this  issue.  While 
plaintiff's  testimony  is  in  some  respects  contradictory,  this 
court  is  not  warranted  in  holding  that  the  lower  court  erred 
in  its  finding  for  plaintiff  in  regard  to  the  terminating  of  his 
service. 

Appellee  maintains  that  the  written  contract  did  not  bind 
him  to  remain  in  appellant's  employ  for  any  definite  period. 
In  view  of  the  conclusion  reached,  it  is  unnecessary  for  the 
court  to  construe  the  contract  and  consider  the  question  of 
the  validity  of  the  forfeiture  clause  therein,  and  no  opinion 
on  that  question  is  expressed. 

There  is  no  reversible  error  in  the  record.  Judgment 
affurmed. 


Vol.  17&-15 
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[No.  21,904.    FUed  June  28,  1911.] 

1.  Pabtnershtp. — Sales  of  Real  Estate. — Contracts. — An  agree- 
ment between  plaintiff  and  defendant  by  which  they  were  to 
purchase  land  on  certain  conditions,  the  defendant  paying  the 
larger  sum  and  taking  title,  but  upon  a  sale  thereof  each  party 
was  to  be  repaid  the  amount  advanced  by  him  and  to  share 
equally  In  the  profits,  constitutes  them  partners  In  the  trans- 
action,   p.  231. 

2.  Contracts. — Sales  of  Real  Estate. — Statute  of  Frauds. — Part- 
nership,— A  contract  between  partners  for  the  purchase  and  sale 
of  real  estate  for  profit  is  not  governed  by  the  statute  of  frauds, 
p.  232. 

3.  Pabtnership. — Contracts. — Sales  of  Real  Estate. — A  partn^- 
ship  for  the  purchase  and  sale  of  real  estate  may  be  created  by 
a  parol,  or  by  a  written  contract    p.  232. 

4.  Contracts. — Written. — Oral  Modification. — Sales  of  Re€U  Es- 
tate.— Partnership, — A  written  contract  of  partnership  for  the 
purchase  and  sale  of  real  estate,  upon  a  sufficient  consideration, 
may  be  modified  by  a  parol  agreement  extending  the  time  of  ex- 
piration of  such  contract,  or  varying  any  other  terms  thereof, 
p.  233. 

5.  Estoppel.— Contract*. —  Consideration. —  Parol  Modifications. — 
Defendant's  conduct  in  recognizing  and  acting  in  accordance  with 
an  oral  modification  of  a  partnership  agreement  estops  him  from 
questioning  the  sufficiency  of  the  consideration  for  such  modifi- 
cation or  from  asserting  that  such  contract  is  void  for  uncer- 
tainty,   p.  234. 

6.  Partnership. — Accounting. — Equity. — ^A  suit  by  a  partner  to 
recover  the  profits  due  to  him  from  his  partner  in  a  transaction 
is  in  the  nature  of  an  equitable  suit  for  an  accounting;  and  a 
complaint  showing  that  something  is  due  to  him  is  sufficient  on 
demurrer,    p.  234. 

From  Superior  Court  of  Tippecanoe  County ;  /.  E.  Schoon- 
over,  Special  Judge. 

Suit  by  Alfred  C.  Robinson  against  Cornelius  M.  Homer. 
Prom  a  judgment  for  defendant,  plaintiff  appeals.  Trans- 
ferred from  Appellate  Court  under  §1405  Burns  1908,  Acts 
1901  p.  590.    Reversed. 

Robert  C.  Pollard,  Charles  R.  Pollard  and  C.  E.  Thomp- 
son, for  appellant. 
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Edwin  P.  Hammond,  William  V.  Stuart  and  Dan  W, 
Simms,  for  appellee. 

Jordan,  C.  J. — This  action  was  commenced  by  appellant 
against  appellee  in  the  White  Circuit  Court  upon  a  com- 
plaint in  three  paragraphs.  The  venue  was  changed  to  the 
Superior  Court  of  Tippecanoe  County.  The  plaintiff  with- 
drew the  first  paragraph  of  his  complaint.  A  demurrer  for 
want  of  facts  was  sustained  to  each  of  the  remaining  two 
paragraphs.  By  leave  of  court  the  plaintiff  filed  what  is 
termed  a  second  amended  third  paragraph  of  complaint.  A 
demurrer  for  want  of  facts  was  also  sustained  to  this 
paragraph.  Thereupon  appellant  refused  to  plead  fur- 
ther, and  elected  to  stand  upon  the  second  paragraph 
and  the  second  amended  third  paragraph  of  his  complaint. 
Judgment  was  rendered  against  him  on  demurrer.  Frqpi 
this  judgment  he  appeals,  and  assigns  as  errors  the  separate 
rulings  of  the  court  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  the  complaint,  and  in  sustaining  the  de- 
murrer to  the  second  amended  third  paragraph  of  complaint. 

By  the  second  paragraph  of  the  complaint  the  plaintiff 
alleged  that  he  and  the  defendant,  on  August  7,  1895,  en- 
tered into  a  written  agreement  for  the  purchase  of  a  certain 
tract  of  land  in  Jasper  county,  Indiana;  that  by  the  terms 
of  said  agreement  plaiutiflf  and  defendant  were  each  to 
pay  a  certain  part  of  the  purchase  money  of  said  real  estate, 
and  the  title  of  said  land  was  to  be  taken  in  the  name  of 
defendant ;  that  the  latter  was  to  sell  said  land,  and  pay  to 
plaintiff  the  amount  of  the  purchase  money  that  he  had 
invested  in  the  land,  and  also  pay  to  him  half  the 
profits  arising  out  of  the  sale  of  the  land.  A  copy  of  the 
written  agreement  upon  which  the  complaint  is  based  was 
filed  with  the  complaint  and  made  a  part  thereof,  and  is 
as  follows: 

*' Memorandum  of  agreement,  entered  into  this  7th 
day  of  August,  1895,  between  Cornelius  M.  Horner, 
party  of  the  first  part,  and  Alfred  C.  Robinson,  party  of 
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the  second  part,  both  of  the  town  of  Monon,  White 
county,  Indiana,  witnesseth:  That  the  parties  hereto 
have  this  day  entered  into  a  partnership  limited  to 
ninety  days,  for  the  purchase  of  the  following  described 
real  estate,  to  wit:  [here  the  real  estate  is  described 
and  set  out,  being  a  total  of  570  acres  situated  in  Jasper 
county,  Indiana]  which  is  this  day  purchased  from  the 
heirs  at  law  of  Zachariah  Miller  through  William  M. 
Miller,  one  of  the  heirs,  and  from  William  M.  Miller, 
attorney  in  fact  for  the  other  six  Miller  heirs,  $500  of 
the  consideration  has  been  paid  by  said  party  of  the 
second  part,  and  $8,620  has  been  and  is  to  be  paid  by 
said  party  of  the  first  part,  t^nd  the  title  to  said  land 
has  been  placed  in  said^party  of  the  first  part,  Cornelius 
M.  Homer.  And  it  is  agreed,  first,  that  said  party  of 
the  first  part  is  to  take  charge  of  said  farm,  and  is  to 
receive  and  collect  all  of  the  rents  for  the  crops  growing 
on  said  farm,  during  the  cropping  season  of  1895,  that 
is,  said  rents  and  profits  are  to  be  collected  by  said  party 
t)f  the  second  part,  and  turned  over  to  said  party  of  the 
first  part  as  rapidly  as  collected,  and  he  is  to  keep  and 
retain  possession  of  said  proceeds  until  the  sale  of  said 
lands,  providing  they  are  sold  within  ninety  days  from 
this  date,  and  when  said  lands  are  sold,  if  sold  within 
ninety  days,  then  the  money  arising  from  the  rents  and 
profits,  and  the  sale  of  said  land  is  to  be  divided  as  fol- 
lows: Said  party  of  the  first  part  is  to  be  paid  the 
amount  he  has  in  said  land,  $8,620  if  he  has  paid  out 
said  amount  (there  being  a  small  claim  against  said  land 
for  ditch  assessments,  amounting  to  $39.92  which  it  may 
not  be  practicable  for  these  parties  to  pay),  and  said 
party  of  the  second  part  will  be  entitled  to  receive  his 
$500  that  he  has  in  said  land,  and  the  balance  of  the 
money  received  for  the  land  over  and  above  the  amount, 
put  in  by  said  parties  hereto,  is  to  be  equally  divided 
and  shall  be  regarded  as  profits,  that  is,  all  tie  money 
received  for  said  land  over  and  above  $9,120,  and  all  the 
money  collected  for  rents  shall  be  regarded  as  profits  in 
this  enterprise,  and  shall  be  equally  divided  between  the 
parties  to  this  contract,  but  in  the  event  that  said  land 
is  not  sold  within  ninety  days  during  the  existence  of 
this  contract,  then  the  said  party  of  the  first  part  is  to 
have  everything,  and  the  said  party  of  the  second  part 
is  to  forfeit  his  $500  that  he  has  now  invested  in  this 
land.  It  is  further  agreed  and  understood  betwe^i  the 
parties  to  this  contract,  that  the  taxes  of  1895,  which 
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are  a  lien  on  said  land,  are  to  be  paid  by  the  party  of 
the  second  part,  in  the  event  that  they  cannot  be  shoved  • 
off  onto  the  party  to  whom  said  land  is  to  be  sold,  if 
sold  within  ninety  days,  otherwise  said  party  of  the 
second  part  is  to  pay  said  taxes  at  any  time  required  by 
the  statute  without  any  penalty  or  interest  attaching. 
In  witness  whereof,  the  parties  hereto  have  this  day 
signed  their  names  to  this  contract  in  duplicate.    •    •    • 

C.  M.  Horner, 
A.  C.  Robinson." 
August  7,  1895. 

The  paragraph  further  alleges  that  in  pursuance  of  said 
agreement  the  land  was  purchased  on  said  date  and  the  deed 
was  taken  in  the  name  of  said  Cornelius  M.  Horner;  that 
plaintiff  paid  $500  of  the  consideration  and  defendant  paid 
$8,620,  and  plaintiff  and  defendant  were  put  in  possession 
of  said  land.  It  is  further  alleged  that  after  the  making 
of  said  written  contract  and  the  purchase  of  the  land,  and 
before  the  expiration  of  the  ninety  days  as  stipulated  in 
said  contract,  by  reason  of  the  facts  that  the  land  was  run 
do\Mi  and  the  fences  and  buildings  thereon  were  in  such  a 
condition  as  not  to  make  said  land  merchantable  property, 
and  that  it  could  not  be  put  into  a  merchantable  condition 
within  a  period  of  ninety  days,  defendant  and  plaintiff 
orally  agreed  that  the  time  limit  of  ninety  days  should  be 
extended,  and  that  the  price  at  which  it  was  a^eed  said  land 
should  be  sold  should  be  changed  from  $20  an  acre  to  $25 
an  acre,  and  that  plaintiff  and  defendant  should  continue 
as  partners  under  said  written  agreement  until  such  time  as 
the  land  could  be  placed  in  repair  and  made  merchantable 
property,  and  that  the  land  should  be  held  until  $25  an  acre 
could  be  obtained  therefor;  that  in  consideration  thereof 
defendant  Homer  agreed  to  waive  his  right  to  forfeit  the 
$500,  as  provided  by  the  written  agreement,  in  the  event  the 
land  was  not  sold  within  the  period  of  ninety  days,  as  stipu- 
lated under  the  written  agreement;  that  plaintiff  took  pos- 
session of  the  land  as  agent  for  both ;  that  the  first  year  he 
collected  the  rents  and  accounted  therefor  to  Homer;  that 
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after  the  first  year  Homer  took  possession  of  the  land  and 
•collected  the  rents,  each  party  endeavoring  to  sell  the  land, 
until  about  September  1,  1899,  at  which  time  defendant  sold 
the  land  for  $21,375,  and  received  the  money,  but  refused 
to  pay  to  plaintiff  half  the  profits  thereof  and  the  con- 
sideration due;  that  plaintiff  has  demanded  payment,  and 
defendant  has  refused  to  make  it;  that  half  the  profits 
of  said  sale  and  the  $500  paid  by  plaintiff,  amounting  to 
$7,000,  are  due  to  him,  with  interest  thereon  from  September 
1, 1899. 

It  is  further  alleged  that  defendant  has  received  from 
the  rents  and  profits  of  said  land  $1,000,  half  of  which 
sum  belongs  to  plaintiff.  Wherefore,  it  is  alleged  that  there 
is  due  to  the  plaintiff  the  sum  of  $7,500,  with  interest 
thereon  from  September  1,  1899,  in  all  the  sum  of  $10,000, 
all  of  which  is  due  and  unpaid,  and  for  which  the  plaintiff 
demands  judgment  for  the  sum  of  $10,000  and  for  all  other 
proper  relief. 

In  the  second  amended  third  paragraph  of  the  complaint 
it  is  alleged  that  on  August  7,  1895,  plaintiff  and  defendant 
entered  into  a  written  agreement  of  a  limited  partnership 
for  the  purpose  of  purchasing  certain  real  estate  situated 
in  Jasper  county,  Indiana ;  that  by  the  terms  of  said  agree- 
ment plaintiff 'and  defendant  were  each  to  pay  a  portion 
of  the  purchase  money,  and  the  title  was  to  be  taken  in  the 
name  of  the  defendant;  that  he  and  plaintiff  were  to  sell 
the  land,  out  of  which  plaintiff  was  to  have  the  purchase 
money  by  him  invested,  and  defendant  was  to  receive  the 
amount  paid  by  him  in  the  purchase  of  said  real  estate,  and 
after  the  payment  of  incidental  expenses  each  party  was  to 
receive  half  the  profits  derived  from  said  real  estate. 
The  remainder  of  this  paragraph  is  substantially  the  same 
as  the  second.  A  copy  of  the  agreement  filed  with  and  made 
a  part  of  the  third  amended  paragraph  is  the  same  as  that 
filed  with  and  set  out  in  the  second  paragraph  of  the  com- 
plaint 
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Coxmsel  for  appellee  contend  that  neither  the  second  para- 
graph of  the  complaint  nor  the  second  amended  third  para- 
graph of  complaint  states  a  cause  of  action,  for  the  following 
reasons:  (1)  The  contract  set* forth  in  each  paragraph  is 
far  the  sale  of  lands,  and  to  be  enforceable  it  most  have  been 
in  writing,  as  required  by  the  statute  of  frauds;  (2)  since 
the  original  contract  must  have  been  in  writing,  any  modifi- 
cation thereof  must  also  have  been  in  writing;  (3)  since  the 
contract  rests  partly  in  writing  and  partly  in  parol,  it  must 
be  treated  as  a  parol  contract;  (4)  the  alleged  parol  modifi- 
cation of  the  original  contract  is  void  for  uncertainty. 

The  first  point  advanced  by  appellee  evidently  is  not  well 
taken,  for  the  reason  that  each  paragraph  in  question  dis- 
closes that  the  parties  to  this  action  entered  into  a 

1.  written  agreement  constituting  a  partnership  between 
them,  to  continue  for  the  period  of  ninety  days  for 
the  purchase  and  sale  for  speculation  of  certain  described 
lands.  As  shown,  a  copy  of  this  written  agreement  bearing 
date  of  August  7,  1895,  is  filed  with  and  made  a  part  of 
each  paragraph.  This  agreement,  after  describing  the  570 
acres  of  land  situated  in  Jasper  county,  Indiana,  recites  that 
this  land  "is  this  day  purchased  from  the  heirs  at  law  of 
Zachariah  Miller,"  and  that  *'$500  of  the  consideration  has 
been  paid  by  said  party  of  the  second  part  [appellant] ,  and 
$8,620  has  been  and  is  to  be  paid  by  said  party  of  the  first 
part,  and  the  title  to  said  land  has  been  placed  in  said  party 
of  the  first  part,  Cornelius  M.  Horner  [appellee]."  The 
agreement  then  proceeds  to  stipulate  in  respect  to  the  man- 
ner in  which  the  parties  shall  deal  with  the  land,  in  the  col- 
lection of  the  rents  and  the  distribution  of  profits,  until  the 
sale  of  the  land,  which,  as  stipulated,  is  to  be  made  within 
ninety  days.  The  agreement  contains  provision  for  a  settle- 
ment between  the  parties  after  the  sale  of  the  land  has  been 
made.  Out  of  the  proceeds  of  such  sale  each  party  is  to 
receive  the  amount  of  money  that  he  paid  for  the  purchase 
of  the  land,  and  the  remainder  of  the  proceeds,  together  with 
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tlK'  roiits  and  profits  collected,  is  to  be  regarded  as  profits, 
to  l»e  efiuHlly  divided  between  the  parties.  The  written 
agreement  contains  a  provision  that  in  the  event  the  land  is 
not  sold  during  the  period  of  ninety  days — ^the  existence  of 
the  contract — the  party  of  the  second  part  shall  forfeit  the 
$500  paid  by  him. 

Tlie  effect  of  this  agreement  was  to  constitute  appellant 

and  appellees  partners  in  the  purchase  and  sale  of  the  land. 

Under  tlie  agreement  each  was  to  share  equally  in  the 

2.  net  profits  arising  out  of  the  particular  transaction. 
The  agreement  did  not  contemplate  a  purchase  of 

land  from  one  party  by  the  other  nor  the  transfer  of  any  land 
by  one  party  to  the  other.  Under  the  agreement  neither  was 
the  vendor  nor  the  vendee  of  the  other  in  respect  to  said 
land.  If  the  agreement  entered  into  by  them  to  become  part- 
ners to  buy  and  sell  the  land  as  a  matter  of  speculation  had 
been  wholly  in  parol,  it  would  not,  as  authorities  affirm,  have 
been  affected  by  the  provision  of  our  statute  of  frauds  that 
requires  a  contract  for  the  sale  of  lands  to  be  in  writing. 

That  persons  may  form  a  partnership  for  the  purchase 

and  sale  of  real  estate  in  like  manner  as  they  may  when 

dealing  in  personal  property,  is  a  well-settled  rule. 

3.  Such  a  partnership  may  be  constituted  either  for 
purchasing  and  selling  lauds  generally  or  it  may  be 

formed  and  limited  to  a  single  deal  or  transaction  in  real 
estate.  It  is  true,  there  is  some  conflict  in  the  authorities 
as  to  whether  such  a  partnership  may  be  formed  under  a 
parol  agreement;  but  that  such  agreement  will  not  be 
affected  by  the  statute  of  frauds  is  well  settled  by  the 
great  weight  of  authorities.  See  Holmes  v.  McCray  (1875), 
51  Ind.  358,  19  Am.  Rep.  735,  and  authorities  there  cited; 
Bates  V.  Babcock  (1892),  95  Cal.  479,  30  Pac.  605,  16  L.  R. 
A.  745,  29  Am.  St.  133,  and  authorities  cited ;  Jones  v.  Davies 
(1899),  60  Kan.  309,  56  Pac.  484,  72  Am.  St.  354;  Rice  v. 
Parrott  (1906),  76  Neb.  501,  107  N.  W.  840,  111  N.  W.  583: 
Larkin  v.  Martin  (1905),  46  ilisc.  179,  93  N.  Y.  Supp.  198; 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  233 

Robinson  v.  Horner— 176  Ind.  226. 

Chester  v.  Dickerson  (1873),  54  N.  Y.  1,  13  Am.  Rep.  550; 
Ki7ig  V.  Barnes  (1888),  109  N.  Y.  267, 16  N.  E.  332;  Oreeii- 
wood  V.  Marvin  (1888),  111  N.  Y.  423,  19  N.  E.  228; 
Meagher  v.  Reed  (1890),  14  Colo.  335,  24  Pac.  681,  9  L. 
R.  A.  455;  Flower  v.  Barnekoff  (1890),  20  Or.  132,  25  Pac. 
370,  11  L.  R.  A.  149;  Richards  v.  Gnnnell  (1884),  63  Iowa 
44,  18  N.  W.  668,  50  Am.  Rep.  727;  Treat  v.  HUes  (1887), 
68  Wis.  344,  32  N.  W.  517,  60  Am.  Rep.  858 ;  Morrill  v.  Cole- 
hour  (1876),  82  111.  ei8;Newellv.  Cochran  (1889),  41  Minn. 
374,  43  N.  W.  84;  Black  v.  Black  (1854),  15  Ga.  445;  Wel- 
land  V.  Huher  (1874),  8  Nev.  203;  Hunter  v.  Whitehead 
(1868),  42  Mo.  524. 

What  we  have  said  upon  the  question,  that  a  valid  and  en- 
forceable contract  forming  a  partnership  for  the  purchase 

and  sale  of  lands  may  be  created  by  parol,  is  in  an- 
4.    swer  to  the  contention  of  appellee,  that  the  oral 

modification  of  the  original  agreement,  as  pleaded  and 
set  forth  in  the  paragraphs  in  question,  should  have  been  in 
writing,  for  the  reason  that  the  original  agreement  forming 
the  partnership  was  required  to  be  in  writing,  and  could 
not  be  modified  or  changed  by  a  subsequent  oral  agreement. 
It  is  disclosed  by  each  paragraph  of  the  complaint  that  said 
real  estate  was  not  in  a  merchantable  condition,  and  it  could 
not  be  placed  in  such  a  condition  within  the  short  period 
of  ninety  days;  that  if  sold  within  that  time  it  would  result 
in  a  loss  and  sacrifice;  that  in  order  to  prevent  this  it  be- 
came necessary  to  extend  the  limit  of  the  partnership,  and, 
consequently,  the  parties  made  an  oral  agreement,  whereby 
they  changed  the  original  written  agreement.  That  they 
had  a  right,  upon  sufficient  consideration,  to  change  the  writ- 
ten agreement,  by  a  subsequent  one  orally  made,  is  well 
settled  by  the  authorities.  Billingsley  v.  Stratton  (1858),  11 
Ind.  396;  Toledo,  etc.,  R.  Co.  v.  Levy  (1891),  127  Ind.  168, 
and  authorities  cited;  Hastings  v.  Love  joy  (1885),  140  Mass. 
261,  2  N.  E.  776,  54  Am.  Itep.  462.  In  the  latter  case  the 
court  said:    **It  is  also  now  well  settled,  that  ordinarily  a 
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written  contract,  before  breach,  may  be  varied  by  a  subse- 
quent oral  agreement,  made  on  a  sufiScient  consideration,  as 
to  the  terms  of  it  which  are  to  be  observed  in  the  future. 
Such  a  subsequent  oral  agreement  may  enlarge  the  time  of 
performance,  or  may  vary  any  other  terms  of  the  contract^ 
or  may  waive  and  discharge  it  altogether." 

In  the  ** Points  and  Authorities"  set  forth  in  appellee's 
brief,  no  point  is  made  that  there  was  not  an  adequate  con- 
sideration for  the  oral  contract  made  by  the  parties 

5.  modifying  and  changing  the  written  agreement,  hence, 
we  give  no  opinion  on  that  question.     Appellee  is 

shown  by  the  pleading  to  have  acted  under  the  oral  modi- 
fication of  the  original  contract,  and  to  have  held  the  real 
estate  until  he  was  enabled  to  sell  it  for  the  cash  sum  of 
$21,375,  being  $37.50  an  acre.  Therefore,  when  he  is  called 
to  account  by  appellant,  his  partner,  he  is  not  in  a  position 
to  contend  that  the  oral  modification  of  the  original 

6.  contract  is  void  for  uncertainty.     The  character  of 
this  action,  and  the  theory  on  which  the  complaint 

proceeds,  is  a  suit  in  equity  by  one  partner  to  compel  his 
copartner  to  account.  We  think  that  each  paragraph  to 
which  a  demurrer  was  sustained  is  sufficient  in  facts  to  put 
appellee  upon  his  answer,  and  that  the  court  therefore  erred 
in  sustaining  the  demurrer  thereto. 

Judgment  reversed  and  cause  remanded  to  the  lower  court. 

Myers,  J.,  did  not  participate  in  this  decision. 


Agar  v.  The  State  of  Indiana. 

[No.  21,630.     Filed  April  20,   1911.     Eetiearing  denied  June  28, 

1911.] 

1.  EuBEZzixuEffT.— Indictment — Recitals. — ^An  Indictment  charg* 
ing  that  defendant,  "being  then  and  there  the  agent,  clerk,  serv- 
ant and  employe  [of  a  trust  company]  and  having  ♦  ♦  ♦  by 
virtue  of  said  employment  *  *  *  the  control  and  possession  of 
one  bank  check  *  *  *  In  the  sum  of  $515.20  *  *  *  payable 
to  the  order  of  Henry  E.  Agar,  secretary,  which  said  check  was 
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♦  ♦  ♦  the  property  of  said  trust  company,"  sufflciently  charges 
that  defendant  was  agent  of  snch  trust  company,  that  he 
received  the  check  in  such  capacity  and  that  the  check  belonged 
to  such  trust  company,  technical  forms  of  indictment  being  dis- 
regarded, where  the  sul)stantial  merits  of  the  case  have  been  de- 
termined- Axtell  V.  State,  173  Ind.  711,  overruled,  pp.  236, 245. 
24a 

2.  Indictment. — Allegationa. — Certainty. — No  more  certainty  is  re- 
quired in  criminal  pleading  than  in  civil,  the  requirement  in 
criminal  pleading  being  that  the  allegations  be  certain  to  a  com- 
m(m  intent    p.  244. 

3.  Indictment. — Sufficiency. — ^An  indictment  whose  allegations  are 
sufficient  to  apprise  the  defendant  of  the  nature  and  cause  of  the 
charge  against  him  is  sufficient,  .p.  245. 

4.  Embezzlement. —  Indictment. —  Concluiions. —  Oxonership. —  An 
allegation  in  an  indictment  that  the  check  in  question  was  'the 
property  of  sai4  trust  company"  states  a  fact  and  not  a  con- 
clusion,   p.  245. 

5.  Embezzlement. — Indictment. — Descriptio  Personae. — ^An  indict- 
ment alleging  that  the  check  in  question  was  made  payable  to 
defendant  "Henry  E.  Agar,  secretary,"  and  that  it  was  "the 
property  of  said  trust  company,"  shows  that  the  check  did  not 
belong  to  defendant    p.  245. 

6u  Embezzlement. — Fraudulent  Conversion, — Instruction. — ^In  a 
prosecution  for  the  embezzlement  of  a  check,  an  instruction  tliat 
*'in  determining  whether  or  not  there  exists  a  felonious  intent" 
the  Jury  may  consider  "whether  or  not  defendant  intended  to 
remit  to  his  employer  by  his  own  personal  check  on  such  ac- 
count," is  not  erroneous,  though  the  defendant  by  custom  had 
converted  such  checks,  the  real  question  being  whether  the  de- 
fendant at  the  time  intended  fraudulently  to  convert  such  check 
to  his  own  use.    p.  247. 

7.  Tbial. — Instructions. — Unprefudicial — The  giving  of  instruc- 
tions which  did  not  prejudice  defendant  will  not  work  a  re- 
versal,   p.  248. 

8.  Banks. — Checks. — Otonership. — Custom. —  Embezzlement. —  The 
fact  that  defendant  had  for  years  cashed  checks  made  payable 
to  him  officially  and  had  remitted  therefor  by  his  personal  check 
did  not  make  a  check  so  made  payable  his  property,    p.  248. 

9.  Embezzlement. —  Motii'e. —  Insolvency  of  Defendant. —  Instruc- 
tions.— In  a  prosecution  for  embezzlement,  an  Instruction  that  the 
defendant's  insolvency  may  be  considered  on  the  question  of  his 
motive  is  not  erroneous,    p.  249. 

10.  Tbial. —  Instructions. —  Duplication. —  Applicability. —  Instruc- 
tions requested  that  have  been  substantially  given  in  others,  or 
that  are  Inapplicable  to  the  evidence^  should  be  refused,    p.  250. 
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11.  Appeal.— Briefs.— Waiver.— Failure  to  Set  Out  Objections  to 
Evidence. — ^Apiiellants  failure  to  set  out  in  his  brief  alleged  ob- 
jections to  the  admission  of  evidence  waives  any  objection  to 
such  evidence,    p.  250. 

12.  Embezzlement. — Indictment. —  Evidence. —  Names. —  Variance. 
— Forgery. — ^An  indlctmeut  charging  that  defendant  embezzled  a 
checlv  made  payable  to  "Henry  B.  Agar,  secretary,"  is  sustained 
by  evidence  of  the  embezzlement  of  a  check  made  payable  to  "II. 
E.  Agar,  Sec'y,"  and  by  evidence  showing  the  persons  were  the 
same  and  that  "Sec'y"  meant  "secretary,"  a  different  rule  ob- 
taining in  forgery  cases,    p.  250. 

13.  Embezzlement. —  Demand. —  Fraudulent  Conversion. —  Fugi- 
tives.— No  demand  Is  necessary  where  defendant  becomes  a  fugi- 
tive from  the  State,  or  fraudulently  converts  another's  money  to 
his  own  use.    p.  251. 

From  Gibson  Circuit  Court;  Herdis  A.  Clements,  Judge. 

Prosecution  by  The  State  of  Indiana  against  Henry  E. 
Ag:ar.    From  a  judgment  of  conviction,  defendant  appeals. 

Affirmed. 

Lucius  C.  Emhree  and  Morton  C  Embree,  for  appellant. 

James  Bingham,  Attorney-General,  Sanford  Trippet, 
Prosecuting  Attorney,  A.  O.  Gavins,  E.  M.  White  and  W.  H. 
Thompson,  for  the  State. 

Monks,  J. — ^Appellant  was  convicted  under  §2285  Burns 
1008,  Acts  1905  p.  584,  §392,  of  the  crime  of  embezzlement. 
The  assignment  of  errors  calls  in  question  the  action  of  the 
court  in  overruling  the  motion  to  quash  the  indictment  and 
the  motion  for  a  new  trial.  The  indictment  was  in  one 
count. 

Appellant's  first  contention  is  that  the  following  language 

in  the  indictment  does  not  constitute  a  direct  averment  of 

any  matter  contained  in  it,  and  is  not  only  merely  a 

1.  recital,  but  in  some  of  its  parts  constitutes  recitals 
within  the  general  recital:  ''Being  then  and  there 
the  agent,  clerk,  servamt  and  employe  of  the  Central  Trust 
and  Savings  Company  of  Evansville,  Indiana,  a  corporation 
organized  and  doing  business  under  the  laws  of  the  State  of 
Indiana,  and  having  then  and  there,  by  virtue  of  said  em- 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  237 

Agar  V.  State— 176  InC  '>U. 

ployment  as  sueh  agent,  clerk,  servant  and  employe,  the 
control  and  possession  of  one  bank  check  executed  by  C.  0. 
Baltzell,  in  the  sum  of  $515.20,  dated  August  15,  1906, 
drawn  on  the  Citizen3  Bank,  of  Princeton,  Indiana,  and  pay- 
able to  the  order  of  Henry  E.  Agar,  secretary,  which  check 
was  then  and  there  the  property  of  said  trust  company,  and 
of  the  value  of  $515.20,  to  the  possession  and  ownership  of 
which  said  check  said  trust  company  was  then  and  there 
entitled." 

The  contention  of  appellant  rests  on  the  ground  that  **the 
statements  following  the  words  'being'  and  'having'  in 
•said  indictment  are  mere  recitals,  and  must  be  disregarded." 
If  what  follows  said  words  **  being"  and  ** having"  must  be 
disregarded,  it  is  evident  that  the  court  erred  in  overruling 
the  motion  to  quash. 

It  has  been  held  in  many  cases,  however,  that  the  allega- 
tion that  ** A,  being  an  officer,**  etc.,  or  ** being  an  employe," 
etc.,  is  a  sufficient  averment  that  he  is  an  officer  or  employe. 

In  the  case  of  Rex  v.  Somerton  (1827),  7  B.  &  C.  463,  14 
Eng.  Com.  Law  210,  the  indictment  charged  that  defendant, 
''being  the  servant  of  Joseph  Hellier,  on  the  same  day,  etc., 
feloniously  did  steal  one  gold  ring  then  and  there  being  in 
the  i>ossession  of  said  Hellier,  and  being  his  goods  and  chat- . 
ties."  This  indictment  was  held  good.  The  court  said: 
"It  is  impossible  that  any  person  who  reads  this  indictment 
can  doubt  that  it  imports  that  Mary  Somerton  was  the 
servant  of  Hellier  when  she  stole  the  prcfperty.  I  agree 
that  we  cannot  by  intendment  or  argument  supply  any 
thing  which  goes  to  constitute  the  guilt  of  the  prisoner,  or 
which  may  warrant  a  specific  punishment  in  any  particular 
ease;  but  we  must  read  and  understand  the  language  used 
in  indictments  as  the  rest  of  mankind  would  understand  the 
same  language,  if  used  in  other  instruments,  with  the  excep- 
tibn  of  those  cases  where  the  law  requires  technical  terms 
to  be  used,  as  in  the  case  of  murder.  If  we  were  to  hold  that 
the  allegation  that  on  such  a  day  the  prisoner,  being  the 
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servant  of  J.  Hellier,  did  on  the  same  day  steal  the  goods 
of  J.  Uellier,  did  not  import  that  she  stole  his  goods  at  the 
time  when  she  was  his  servant,  we  would  expose  ourselves  to 
that  reproof  expressed  hy  a  very  learned  and  very  humane 
jud£re,  viz.,  that  it  is  a  disgrace  to  the  law,  that  criminals 
should  be  allowed  to  escape  by  nice  and  captious  objections 
of  form/' 

In  the  case  of  Rex  v.  Booiie  (1759),  2  Burr.  864,  the  in- 
dictment, alleging  that  the  defendant,  being  one  of  the  con- 
stables, etc,  and  being  in  the  execution  of  his  said  office  did 
wilfully  and  unlawfully  suffer  Margaret  Prince,  being  a 
loose,  idle,  lewd  and  disorderly  person,  to  escape  his  custody, 
was  held  good. 

In  the  case  of  Rex  v.  Lawhy  (1731),  2  Stra.  •904,  an  in- 
dictment charging  that  the  defendant,  **  knowing  that 
Crookes  had  been  indicted,  and  was  to  be  tried,*'  attempted 
to  persuade  a  witness  not  to  appear,  was  held  sufficient. 

In  the  case  of  King  v.  Moor  (1688),  2  Mod.  •128,  the  infor- 
mation charging  ''that  the  defendant,  being  above  the  age 
of  fourteen  years,  did  take  a  young  maid  away  unmarried," 
was  held  good. 

In  the  case  of  Rex  V.  Boyall  (1759),  2  Burr.  832,  834,  the 
indictment  charged  that  Mawby,  **  being  then  and  there  the 
sur\'eyor  of  the  highways  did,"  etc  It  was  held  that 
*'  'being'  is  a  sufficient  averment." 

In  the  case  of  Rex  v.  Ward  (1727),  2  Ld.  Raym.  1461, 
1466,  1468,  an  indictment  charging  that  the  defendant, 
^^onerahilis  existens  ad  deliberandum  315  tons  of  alum  to 
the  Duke  of  Buckingham,  ad  cerium  dies  jam  praeteriiumy 
he,  said  defendant,  contriving  and  intending  said  Duke  of 
said  alum  to  defraud,  etc.,  forged  the  indorsement,"  was 
held  good.    See,  also.  Rex  v.  Ayleit  (1785),  1  T.  R.  63. 

In  the  case  of  People  v.  Hatch  (1910),  13  Cal.  App.  521, 
109  Pac.  1097,  1100,  1101,  it  was  urged  that  "the  fact  that 
the  defendant  was  the  agent,  attorney  and  trustee  of  Mrs. 
Sage,  and  that  he  had  possession  of  and  was  intrusted  with 
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her  money  as  such  agent,  attorney  and  trustee,  is  not  alleged 
in  direct  and  positive  terms,  but  only  in  the  participial 
form.**  The  part  of  the  indictment  was  that  the  defendant, 
**  being  then  and  there  the  agent,  attorney,  and  trustee  of 
one  Sarah  E.  Sage,  and  being  then  and  there  intrusted  with 
and  having  in  his  control  and  custody  •  •  *  as  such 
attorney,  agent,  and  trustee,"  etc.  The  court  held  that  the 
use  of  the  participial  form  of  averment  did  not  render  the 
indictment  defective. 

In  the  case  of  State  v.  Scoggins  (1907),  85  Ark.  43,  47, 106 
S.  W.  969,  the  indictment  charged  that  the  defendant,  **  be- 
ing the  agent  of  the  •  •  •  and  having  then  and  there 
in  his  custody  and  possession  as  such  agent,  as  aforesaid, 
•  •  •  did,"  etc.  This  is  substantially  the  same  as  the 
charge  in  the  case  before  us,  and  the  court  held  that  it  suf- 
ficiently charged  that  the  defendant  was  the  agent,  and  that 
he  had  possession  of  the  funds  alleged  to  have  been  embezzled 
by  virtue  of  his  employment  as  agent. 

In  the  case  of  State  v.  Manley  (1891),  107  Mo.  364,  17 
S.  W.  800,  it  was  held  that  an  indictment  charging  *Hhat 
James  Manley,  •  •  •  then  and  there  being  an  oflScer 
duly  elected  by  virtue  of  the  law  of  the  State  of  Missouri, 
to  wit,  a  constable,"  sufficiently  avers  that  defendant  was  an 
officer. 

In  the  case  of  State  v.  Fogerson  (1860),  29  Mo.  416,  an 
indictment  which  charged  that  the  defendant  did  disturb 
the  peace  **by  then  and  there  cursing  and  swearing,  and  by, 
loud  and  abusive  and  indecent  language,"  was  held  good. 

In  the  case  of  State  v.  Bhor  (1898),  20  Mont.  574,  52  Pac. 
611,  it  was  said  that  **a  material  averment  may  sometimes 
be  introduced  with  as  much  clearness  and  certainty  by  means 
of  the  participial  clause,  commenced  by  the  word  'being,*  as 
in  the  form  of  a  direct  proposition  of  a  declarative  sentence." 

In  the  case  of  Commonwealth  v.  Creed  (1857),  74  Mass. 
387,  an  indictment  charging  the  defendant  with  *'then  and 
there  being  armed  with  a  dangerous  weapon,  to  wit,  a  gun, 
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•  •  •  an  assault  did  make  •  •  •  by  *  •  *  dis- 
charging said  gun  at  said  Quinn,  and  *  *  *  beating, 
bruising  and  wounding  the  said  Quinn  with  said  gun,"  was 
held  good. 

In  the  case  of  State  v.  Boncher  (1884),  59  Wis.  477,  18 
N.  W.  335,  where  the  indictment  charged  that  the  persons 
therein  named,  to  whom  the  defendant  sold  liquors,  "who 
being  minors,"  it  was  held  suflScient.  The  court  said:  "Had 
the  word  'they*  been  employed  instead  of  'who,'  there  could 
be  no  doubt  of  the  suflSciency  of  the  averment" 

In  the  case  of  People  v.  Hamilton  (1893),  32  Pac.  (Cal.) 
526,  an  information  alleged  that  the  defendant,  "having 
heretofore"  been  a  county  clerk  and  charged  with  the  safe- 
keeping, etc.,  of  {he  public  funds,  and  his  oflScial  term  having 
expired,  he  wilfully  omitted  to  pay  them  over  to  his  succes- 
sor.   It  was  held  good. 

In  the  case  of  Baitrell  v.  Ohio  River  B.  Co.  (1890),  34 
W.  Va.  232,  12  S.  E.  699,  11  L.  R.  A.  290,  where  the  ques- 
tion of  participles  and  recitals  is  discussed,  the  court  said: 
"The  first  assignment  of  error  is  that  the  court  overruled  a 
demurrer  to  the  declaration.  Counsel  for  appellant  points 
out  as  a  defect  in  the  declaration  the  fact,  that,  by  way  of 
recital,  it  alleges:  'The  plaintifiE  being  then  and  there^  and 
still  being,  owner  in  fee  of  the  land  in  said  alley,  to  the 
median  line  thereof,  and  the  plaintifE,  by  reason  of  the  acts 
and  doings  aforesaid  of  the  defendant,  being  cut  ofE  and 
deprived  of  access  to  the  back  part  of  his  said  lot  over  and 
by  means  of  said  alley;'  whereas  it  should  have  positively 
and  directly  made  those  averments,  because  it  is  a  general 
rule  of  pleading  that  whatever  facts  are  necessary  to  con- 
stitute the  cause  of  action  must  be  directly  and  distinctly 
stated.  3  Rob.  Pr.  (new)  530;  Burton  &  Co.  v.  Ham  ford 
[1877] ,  10  W.  Va.  470,  27  Am.  Rep.  571.  The  rule  of  plead- 
ing  forbidding  the  statement  of  facts  constituting  the  cause 
of  action  with  a  quod  cum,  that  is,  *for  that  whereas,*  which 
is  purely  by  way  of  recital,  is  centuries  old,  and,  though  tech- 
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nical  and  in  my  judgment  a  stigma  upon  the  common  law, 
has  been  persistently  insisted  upon  in  early  Virginia  eases. 

*  •  •  But  I  do  not  regard  the  present  ease  as  falling 
under  this  objection.  The  technical  rule  just  spoken  of  was 
applicable  to  the  case  of  the  qtwd  cum,  'whereas/  when  used 
in  the  statement  of  the  facts  constituting  the  cause  of  action. 
Objectionable  as  it  is,  it  should  not  be  extended  to  cases  not 
clearly  within  it  to  the  defeat  of  justice.  The  language  ob- 
jected to  is:  'The  plaintiff  being  then  and  there,  and  still 
being,  the  owner,  •  •  •  and  the  plaintiff,  by  reason  of 
the  acts  and  doings  aforesaid  of  the  said  defendant,  being 
cut  off  and  deprived  of  access  to  the  back  part  of  his  said 
lot  over  and  by  means  of  said  alley.'  Here  the  statement  is 
not  under  a  whereas,  nor  exactly  by  any  mode  of  recital, 
and  is  only  less  direct  and  positive  in  statement  by  reason 
of  the  use  of  the  participle  'being,'  instead  of  using  the  im- 
perfect and  present  tenses  of  the  indicative  mode  of  the  verb 

*  to  be,'  so  as  to  read  'The  plaintiff  was  then  and  there,  and 
still  is,  owner  in  fee,'  and  the  perfect  tense  'has  been'  where 
the  word  'being'  occurs  in  the  third  place,  so  as  to  read  'has 
been  cut  off.'  It  is  very  common  to  use  the  participial 
clauses  or  the  participial  form  of  verbs  where  the  intention 
is  to  make  a  positive  statement  or  predication,  and  though 
not  so  strong  or  emphatic  as  the  verb  would  be  under  other 
tenses  of  the  indicative  mode,  and  not  to  be  commended  in 
pleading  where  positive  pleading  is  intended,  yet  the  mean- 
ing is  plain,  and  it  is  not  technically  by  way  of  recital." 

In  the  case  of  In  re  Nickodemus  (1869),  Fed.  Cas.  No. 
10,254,  the  court  held  the  language,  "N.,  'being  a  mer- 
chant,' "  is  sufficient  averment  that  he  is  a  merchant  under 
clause  nine  of  the  bankruptcy  act. 

It  was  held  in  the  case  of  United  States  v.  Fox  (1868),  1 
Lowell  199,  201,  Fed.  Cas.  No.  15,156,  that  "then  and  there 
distilling  and  manufacturing  spirits,"  etc.,  is  a  sufficient 
affirmative  allegation  that  the  defendant  did  distill  such 
spirits. 

Vol.  178—16 
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In  Bicknell,  Grim.  Pr.  102,  it  is  said:  ** Sometimes  the 
averment  may  be  introduced  indirectly,  thus,  'That  A,  being 
an  officer,'  etc.,  is  a  sufficient  averment  that  he  was  an  officer.  • 
[Rex  V.  Boyall  (1759),]  2  Burr.  832;  2  Hawkins  [Pleas  of 
the  Crown],  chap.  25,  §112.  So,  the  words  'that  A,  know- 
ing that  B  was  indicted  for  forgery,  concealed  a  witness 
against  him,'  etc.,  is  a  sufficient  averment  that  B  was 
indicted;  and  where  an  indictment  for  perjury  stated 
that,  at  upon  the  hearing  of  the  said  complaint,  the  defend- 
ant deposed,  etc.,  this  was  held  to  be  a  sufficient  averment 
that  the  complaint  was  heard.  [Bex  v.  Aylett  (1785),]  1 
T.  R.  [63,]  70."  '*  'That  A  being  an  officer,'  etc.,  is  a  suffi- 
cient averment  that  A  was  an  officer."  Archbold,  PI.  and 
Ev.  in  Crim.  Cas.  (21st  Eng.  ed.)  75.  "Where  the  character 
or  situation  of  the  defendant  is  an  essential  ingredient  in 
the  offence,  it  is  sufficient  •  *  *  to  aver  that  he  being  so 
and  so  did  the  act,  since  no  ambiguity  can  arise."  Starkie, 
Crim.  PL  (1st  Am.  ed.)  271.  In  2  Hawkins,  Pleas  of  the 
Crown  §§61,  112,  pp.  314,  343,  the  same  rule  is  stated.  See, 
also,  to  same  effect.  Heard,  Crim.  PL  45,  46,  51 ;  Clark,  Crim. 
Proc.  194;  Bishop,  Directions  and  Forms  §403,  et  seq.; 
Qillett,  Crim.  Law  (2d  ed.)  p.  339,  form  1  on  said  page. 

In  the  following  cases  the  indictment  was  in  the  participial 
form  and  was  held  sufficient:  Quertermous  v.  State  (1910), 
95  Ark.  48,  127  S.  W.  951,  952;  Fleener  v.  State  (1893),  58 
Ark.  98,  100,  101,  23  S.  W.  1;  People  v.  Ennis  (1902),  137 
Cal.  263,  265,  70  Pac.  84;  People  v.  Piggott  (1899),  126  Cal. 
509,  511,  512,  59  Pac.  31;  Lycan  v.  People  (1883),  107  111. 
423;  Bergen  v.  People  (1856),  17  IlL  426,  65  Am.  Dec.  672; 
State  V.  Ilutchinson  (1853),  36  Me.  261,  263;  State  v.  Jack- 
son  (1855),  39  Me.  291;  State  v.  Palmer  (1852),  35  Me.  9; 
Slate  V.  Minch  (1875),  22  Minn.  67,  68-70,  74;  State  v.  Rob- 
arts  (1872),  52  N.  H.  492,  493,  497;  State  v.  Parker  (1876), 
57  N.  II.  123;  State  v.  Hooker  (1845),  17  Vt.  658,  659-661, 
667;  State  v.  Bridgeman  (1876),  49  Vt.  202,  24  Am.  Rep. 
124;  State  v.  Bogardus  (1904),  36  Wash.  297,  303,  304,  78 
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Pac.  942;  State  v.  Braum  (1910),  143  Wis.  405,  127  N.  W. 
956;  Edelhoff  v.  State  (1894),  5  Wyo.  19,  21-23,  36  Pac. 
627. 

While  it  is  true  that  the  participial  form  of  averment  may 
not  be  the  best  method  of  stating  a  fact,  yet  it  is  held  suffi- 
cient as  to  facts  like  the  ones  here  involved  in  states  hav- 
ing statutory  provisions  in  regard  to  the  sufficiency  of 
indictments  substantially  the  same  as  ours,  as  is  shown  by  the 
authorities  before  cited. 

As  was  said  by  this  court  in  the  case  of  Thomas  v.  State 
(1885),.  103  Ind.  419,  435 :  ''The  strict  rules  applied  in  crimi- 
nal pleading  and  practice  are  a  part  of  our  inheritance  from 
the  mother  country.  They  came  to  us  from  another  age,  and 
grew  up  in  a  different  state  of  society.  Some  of  them  have 
been  greatly  modified  by  statutes  in  many  of  the  states  and 
others  have  been,  in  some  degree,  relaxed  by  the  rulings  of 
the  courts.  The  modem  tendency,  both  in  legislation  and 
judicial  determination,  is  to  relax  the  severe  rigor  of  those 
rules,  so  as  to  apply  them  to  the  changed  order  of  things, 
and  still  protect  the  liberty  of  the  citizen  to  the  fullest  ex- 
tent. In  speaking  of  those  strict  rules,  more  especially  as 
applied  to  criminal  pleadings,  Mr.  Wharton,  in  his  work  on 
Criminal  Pleading  and  Practice,  §173,  says:  'The  great 
rigor  of  the  old  English  law  in  this  respect  was  one  of  the 
consequences  of  the  barbarous  severity  of  the  punishment 
imposed.  A  more  humane  system  of  punishment  was  fol- 
lowed by  a  more  rational  system  of  pleading.'  " 

To  carry  out  this  purpose  it  is  enacted  that  "the  words 
used  in  an  indictment  or  affidavit  must  be  construed  in  their 
usual  acceptation,  in  common  language,  except  words  and 
phrases  defined  by  law,  which  are  to  be  construed  according 
to  their  legal  meaning"  (§2044  Bums  1908,  Acts  1905  p. 
584,  §173) ;  that  "words  used  in  the  statute  to  define  a  pub- 
lic oflPense  need  not  be  strictly  pursued,  but  other  words  con- 
veying the  same  meaning  may  be  used"  (§2045  Bums  1908, 
Acts  1905  p.  584,  §174) ;  that  an  indictment  or  affidavit  shall 
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be  sufficient  as  to  the  part  charging  the  offense  if  ''the  offense 
charged  is  clearly  set  forth  in  plain  and  concise  language, 
without  unnecessary  repetition,"  and  if  it  **is  stated  with 
such  degree  of  certainty,  that  the  court  may  pronounce 
judgment  upon  a  conviction  according  to  the  right  of  the 
case"  (§2062  Burns  1908,  Acts  1905  p.  584,  §191). 

And  it  is  provided  that  no  indictment  shall  he  deemed  in- 
valid or  shall  be  quashed  for  any  of  the  following  defects: 
''Sixth.  For  any  surplusage  or  repugnant  allegation,  when 
there  is  sufficient  matter  alleged  to  indicate  the  crime  and 
the  person  charged.  •  •  •  T«ith.  For  any  other  de- 
fect or  imperfection  which  does  not  tend  to  the  prejudice  of 
the  substantial  rights  of  the  defendant  upon  the  merits." 
§2063  Bums  1908,  Acts  1905  p.  584,  §192. 

Finally  it  was  provided  that,  "in  consideration  of  the 
questions  which  are  presented  upon  an  appeal,  the  court 
shall  not  regard  technical  errors  or  defects,  or  exceptions  to 
any  decision  or  action  of  the  trial  court,  which  did  not,  in 
the  opinion  of  the  court  to  which  the  appeal  is  taken,  preju- 
dice the  substantial  rights  of  the  defendant."  §2221  Bums 
1908,  Acts  1905  p.  584,  §334. 

Under  said  provisions  of  the  statutes  concerning  public 
offenses,  it  is  evident  that  criminal  pleadii^  need  not  be 
framed  in  the  technical  language  that  prevailed  under  the 
cominon  law.  To  hold  otherwise  would  render  the  pro- 
visions of  said  sections  vain  and  useless,  and  would  require 
us  to  return  to  the  same  technical  system  of  pleading  abol- 
ished or  rendered  unnecessary  by  the  code  of  procedure  in 
criminal  casea     Woodward  v.  State  (1885),  103  Ind.  127. 

Under  our  code  of  criminal  procedure,  no  more  certainty 

is  required  in  pleadings  in  criminal  cases  than  in  civil  cases. 

All  that  is  necessary  is  that  the  allegations  be  certain 

2.  to  a  common  intent.  Brunaugh  v.  State  (1910),  173 
Ind.  483,  506;  Lane  v.  State  (1898),  151  Tnd.  511,  513, 
and  cases  cited. 

Tbe  true  test  of  the  sufficiency  of  an  indictment  is  whether 
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the  material  averments  thereof  are  stated  with  such  cer- 
tainty as  to  apprise  the  defendant  of  the  nature  and 
3.     character  of  the  charge  against  him.     Woodward  v. 

State,  supra. 
The  method  of  charging  the  character  of  the  defendant 
and  his  possession  of  the  money  was  substantially  the  same 
in  many  of  the  cases  cited  as  in  the  case  before  us. 
1.     It  follows  that  it  was  sufficiently  alleged  in  the  indict- 
ment that  appellant  was  **the  agent,  clerk,  servant 
and  employe*'  of  said  trust  company  at  the  time  and  place 
named,  and  that  by  virtue  of  said  employment  he  had  con- 
trol and  possession  of  the  check  mentioned ;  that  said  check 
was  the  property  of  said  trust  company,  to  the  possession 
and  ownership  of  which  said  trust  company  was  then  and 
there  entitled,  and  that  said  check  was  of  the  value  of 

4.  $515.20.     The  averment  that  said  check  was  the  prop- 
erty of  the  trust  company  was  not  a  legal  conclusion, 

but  the  allegation  of  a  fact. 

It  is  next  contended  by  appellant  that  as  the  indictment 

^'charges  that  the  check  was  payable  to  *  Henry  E.  Agar, 

secretary,'  and  the  name  of  appellant  is  Henry  E. 

5.  Agar,  the  presumption  is  that  the  check  was  the  prop- 
erty of  appellant,  the  addition  of  the  word  'secre- 
tary' being  merely  descriptio  personae,  and  that  therefore  it 
would  appear  that  appellant  is  charged  with  embezzling  his 
own  check."  Even  if  such  a  presumption  would  arise  up(m 
the  face  of  a  check  so  payable,  it  is  overcome  by  the  aver- 
ment that  said  check  was  the  property  of  the  trust  company. 

Appellant  also  contends  that  the  indictment  is  insufficient 
as  to  such  allegation  because  it  merely  recites  that  the  check 
alleged  to  have  been  embezzled  was  the  property  of  a 
4.     person  other  than  the  payee,  and  that  this  is  not  an 
averment  of  fact;  but  the  statement  of  a  mere  legal 
conclusion  of  the  pleader,  which  adds  no  force  to  the  indict- 
ment.   But  the  indictment  also  alleged  that  "Henry   E. 
Agar,  being  then  and  there  the  agent    ♦    ♦    ♦    of  the  Cen- 
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tral  Trust  and  Savings  Company,  •  •  •  and  having 
then  and  there  by  virtue  of  his  said  employment  as  such 
agent,  •  •  •  the  control  and  possession  of  one  bank 
check  executed  by  C.  0.  Baltzell,  in  the  sum  of  $515.20, 
•  •  •  and  payable  to  the  order  of  Henry  E.  Agar,  secre- 
tary, which  said  check  was  then  and  there  the  property  of 
said  trust  company."  It  will  be  noted  that  the  indictment 
alleges  more  than  that  **said  check  was  then  and  there  the 
property  of  said  trust  company.'*  It  alleges  (1)  that  ap- 
pellant was  the  agent  of  said  company,  (2)  that  by  virtue  of 
such  employment  he  had  possession  of  the  check  alleged  to 
have  been  embezzled;  (3)  that  said  check  was  the  property 
of  the  Central  Trust  and  Savings  Company.  This  is  suffi- 
cient. Wright  V.  State  (1907),  168  Ind.  643,  645,  and  cases 
cited ;  Woodward  v.  State,  supra;  7  Ency.  PI.  and  Pr.  435 ; 
15  Cyc.  497,  498.  There  is  no  defect  nor  imperfection  in  the 
indictment  that  **  tends  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits."  §2063  Bums 
1908,  subd.  10,  Acts  1905  p.  584,  §192. 

Tested  by  the  rule  heretofore  stated,  the  offense  of  embez- 
zlement under  §2285,  supra,  was  charged,  and  it  ''is  stated 
with  such  a  degree  of  certainty,  that  the  court  may 

1.  pronounce  judgment  upon  a  conviction  according  to 
the  right  of  the  case."  §2062,  supra;  Thomas  v.  State, 
supra;  Woodward  v.  State,  supra.  The  court  did  not  err  in 
overruling  the  motion  to  quash.  Lane  v.  State,  supra.  The 
case  of  Axtell  v.  State  (1910),  173  Ind.  711,  which  holds  that 
allegations  in  the  participial  form  in  that  case  were  insuffi- 
cient, seems  to  have  been  decided  upon  a  misapprehension  of 
the  effect  of  such  allegations  and  upon  a  misapplication 
thereto  of  the  rule  in  regard  to  recitals.  As  was  said  in 
Battrell  v.  Ohio  River  B.  Co.,  supra,  the  statement  following 
the  word  ieing  **is  not  under  a  whereas,  nor  exactly  by  any 
mode  of  recital.*'  Axtell  v.  State,  supra,  is  therefore  over- 
ruled. 

Appellant  complains  of  that  part  of  instruction  eight, 
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given  by  the  court  in  which  the  jury  was  told  that  **  in  de- 
termining whether  or  not  there  exists  a  felonious 
6.     intent  in  this  prosecution,  you  have  a  right  to  con- 
sider   •     •     •    as  to  whether  or  not  defendant  in- 
tended to  remit  to  his  employer  by  his  own  personal  check 
on  such  account." 

Appellant  contends  that  the  instruction  is  erroneous  be- 
cause **it  was  an  undisputed  and  unqualified  fact,  proved 
by  the  testimony  of  a  witness  for  the  State,  that  by  the 
acquiescence  of  the  company  in  the  practice  of  the  appellant, 
its  agent,  the  appellant  was  authorized  to  cash  the  check, 
and  to  deposit  its  proceeds  in  bank  in  the  manner  in  which 
he  did.  This  being  true,  his  act  was  lawful  and  could  not 
have  been  made  the  basis  of  an  inference  against  him.  The 
doing  of  a  lawful  actj  even  with  a  wrongful  intent,  cannot 
be  made  the  basis  of  a  crime.  To  constitute  a  crime  of  which 
intent  is  an  element,  two  things  must  concur:  (1)  An  un- 
lawful act,  and  (2)  a  wrongful  intent.  If  either  is  wanting 
the  crime  does  not  exist."  This  argument  is  erroneous. 
Authority  to  do  the  act  relied  on  as  conversion  is  no  defense 
if  it  was  done  with  felonious  intent.  The  intent  with  which 
the  act  was  done  was  the  vital  question  in  the  case.  The 
rule  is  that  when  an  agent  or  employe  does  with  money  or 
property  in  his  possession  only  what  he  is  authorized  to  do 
by  the  terms  of  his  employment,  having  no  felonious  intent, 
he  is  not  guilty  of  embezzlement.  But  the  authority  to  sell 
property  or  otherwise  to  deal  with  it  is  no  defense  to  a 
charge  of  embezzlement,  if  the  agent  or  employe  converts  it 
to  his  own  use  with  a  fraudulent  intent.  Therefore  when 
an  agent  or  employe  has  authority  to  sell  or  otherwise  dis- 
pose of  property,  and  does  sell  or  otherwise  dispose  of  it,  not 
for  the  purpose  authorized  but  with  the  fraudulent  intent 
to  appropriate  it,  or  its  proceeds,  to  his  own  use,  he  is  guilty 
of  embezzling  the  property  itself,  as  much  as  if  he  had  no 
authority  to  sell  or  otherwise  dispose  of  it,  for  the  sale  or 
disposition  of  the  property  with  said  fraudulent  intent  is  a 
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conversion.  Leonard  v.  State  (1879),  7  Tex.  App.  417; 
VnUcd  States  v.  Sander  (1855),  6  McLean  598,  Fed.  Gas. 
No.  16,219;  Calkins  v.  State  (1868),  98  Ani.  Dec.  121,  134, 
note;  2  Bishop,  Crim.  Law  (5th  ed.)  §371;  2  Bishop,  Grim. 
Law  (7th  ed.)  §371;  2  Bishop,  Grim.  Law  (8th  ed.)  §§370, 
371 ;  Clark  &  Marshall,  Grimes  (2d  ed.)  p.  520;  10  Am.  and 
EnjjT.  Ency.  Law  995,  996.  The  instruction  was  not  er- 
roneous. 
Appellant  complains  of  instructions  nine  and  thirteen 
piven  by  the  court,  for  the  reason  that  they  did  not 

7.  limit  the  consideration  of  appellant's  alleged  felonious 
intent  to  the  time  of  the  alleged  conversion  of  the 

check. 

While  said  instructions  may  be  inaptly  drawn  the  jury 
could  not  have  been  misled  thereby.  Considering  said  in- 
structions in  connection  with  all  the  other  instructions  given 
imy  one  would  understand  that  the  felonious  intent  charged 
must  accompany  the  conversion. 

Appellant  contends  that  the  court  erred  in  giving  instruc- 
tion twelve,  in  regard  to  certain  evidence  the  jury  might 
consider  in  determining  whether  the  check  was  deliv- 

8.  ered  to  appellant  as  the  property  of  the  Central  Trust 
and  Savings  Company,  on  the  ground  that  **the  only 

evidence  adduced  on  the  subject  tended  to  prove  that  the 
check  was  to  be  cashed  by  him.  That  there  was  no  dispute 
on  the  point.'* 

This  is  hardly  a  fair  statement  of  the  record,  for  there- 
was  evidence  from  which  the  jury  might  find  as  it  did,  that 
the  check  was  delivered  and  made  payable  to  appellant  as  the 
agent  of  said  trust  company  to  pay  in  full  a  debt  due  to  said 
company  which  was  secured  by  a  mortgage  on  property 
owned  by  one  Altdredge,  for  whom  the  maker  of  the  cheek 
was  acting.  It  may  be  true  as  claimed  by  appellant  that 
during  a  continuous  period  of  ten  years  appellant  had  been 
the  agent  of  said  trust  company  at  Princeton  and  in  the 
conduct  of  his  agency  it  had  been  his  custom  from  the  begin- 
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ning  to  collect  claims  due  to  said  trust  company  in  cash 
and  checks  and  deposit  them  in  bank  to  his  credit  and  remit 
them  to  said  company  from  time  to  time  by  making  his 
individual  check,  and  that  the  trust  company  knew  of  this 
custom  and  acquiesced  in  it,  but  this  did  not  make  said  check 
the  property  of  appellant.  Qweenv.  Oale  (1876),  2  Q.  B.  D. 
141;  People  V.  Bradner  (1887),  10  N.  Y.  St.  Rep.  853,  857; 
Commonwealth  v.  Smith  (1880),  129  Mass.  104,  110;  Com- 
monwealth  v.  Tuckerifnan  (1857),  10  Gray  173,  195-197; 
PeopU  V.  Sherman  (1892),  133  N.  Y.  349,  31  N.  E.  107 

Appellant  contends  that  instruction  fourteen,  given  by  the 

court,  was  erroneous  for  the  following  reasons:    (1)  "There 

was  no  evidence  *  as  to  the  financial  condition  of  the 

9.  defendant  some  time  previous  and  at  the  time'  of  the 
alleged  conversion  of  the  check;"  (2)  **the  financial 
condition  of  appellant  'some  time  previous  and  at  the  time  of 
the  charge  in  this  indictment'  was  wholly  irrelevant  and  im- 
material; (3)  the  jury  had  no  right  to  consider  evidence  of 
the  financial  condition  of  appellant  at  tho  time  of  the  return 
of  the  indictment;  and  (4)  the  financial  condition  of  appel- 
lant even  at  the  time  of  the  alleged  conversion  of  the  check, 
was  not  relevant  to  the  issue  as  to  intent." 

It  was  shown  at  the  trial  that  a  certain  elevator  comi)any, 
in  which  appellant  was  interested  was  in  the  hands  of  a  re- 
ceiver and  that  appellant  was  on  its  paper  for  large  amounts ; 
that  appellant  was  "short"  with  the  trust  company  and  that 
he  was  insolvent.  All  this  tended  to  show  the  financial  con- 
dition of  appellant  at  the  time  of  the  alleged  embezzlement, 
and  it  is  a  rule,  supported  by  the  weight  of  authority,  that 
proof  of  insolvency  at  and  before  the  time  of  the  embezzle- 
ment is  admissible  on  behalf  of  the  State  as  tending  to  show 
the  motives  and  intent  of  the  defendant.  The  jury  were 
told  they  might  consider  this  evidence  on  the  question  of  in- 
tent. Said  instruction  was  not  erroneous.  Dimmick  v. 
United  States  (1905),  135  Fed.  257,  266,  70  C.  C.  A.  141, 
and  cases  cited;  State  v.  Mayer  (1905),  58  W.  Va.  146,  52 
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S.  E.  30,  6  Am.  and  Eng.  Ann.  Cas.  344  and  note  page  349; 
Oovatos  V.  State  (1902),  116  Ga.  592,  42  S.  E.  708;  Bridges 
V.  State  (1897),  103  Ga.  21,  35,  29  S.  E.  859,  and  cases 
cited;  United  States  v.  Camp  (1886),  2  Idaho  231,  10 
Pac.  226;  2  Bishop,  Crim.  Proc.  (4th  ed.)  §327,  (5);  1 
Wharton,  Crim.  Law  (10th  ed.)  p.  880;  15  Cyc.  529,  note  53; 
10  Am.  and  Eng.  Ency.  Law  (2d  ed.)  1030,  and  note  4. 

Appellant  coniplains  of  the  action  of  the  court  in  refusing 

to  give  instructions  three,  five,  six,  eight,  nine,  ten,  eleven, 

thirteen,  fifteen,  and  sixteen  requested  by  appellant. 

10.  So  far  as  any  of  said  instructions  correctly  stated  the 
law  applicable  to  this  case,  they  were  substantially 

given  by  the  judge  in  his  own  instructions.    The  other  in- 
structions were  correctly  refused  because  they  either  did  not 
correctly  state  the  law  or  were  not  applicable  to  the  evidence. 
If  any  objections  were  made  to  the  admission  of 

11.  evidence,  they  are  waived  because  they  are  not  set  out 
in  appellant's  brief. 

Appellant  insists  that  ''there  was  a  failure  of  proof,  en- 
titling appellant  to  an  acquittal,  when  at  the  close  of  the 
trial  the  State  had  failed  to  give  in  evidence  a  check 

12.  payable  to  the  order  of  Henry  E.  Agar,  secretary," 
and  ''that  there  was  a  fatal  variance  between  the 

check  described  in  the  indictment  and  the  check  given  in 
evidence."  The  check  given  in  evidence,  and  which  appel- 
lant is  charged  with  embezzling,  was  made  payable  to  '*H. 
E.  Agar,  Sec'y."  It  is  shown  by  the  evidence  that  "H.  E. 
Agar"  meant  Henry  E.  Agar  and  that  "Sec'y"  meant  sec- 
retary, that  Henry  E.  Agar  and  H.  E.  Agar  was  one  and  the 
same  person.  There  was  not  such  a  variance  between  the 
allegation  and  the  proof  as  made  the  admission  of  the  check 
in  evidence  over  appellant's  objection  reversible  error,  nor 
was  there  a  failure  of  proof  because  said  check  was  payable  to 
"H.  E.  Agar,  Sec'y."  State  v.  Flack  (1892),  48  Kan.  146, 
147,  148,  29  Pac.  571,  and  cases  cited;  Little  v.  People 
(1895),  157  111.  153,  155,  156,  42  N.  E.  389;  State  v.  Short 
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(1880),  54  Iowa  392,  6  N.  W.  584:;  Franklin  v.  State  (1897), 
37  Tex.  Cr.  312,  314,  39  S.  W.  680;  Leonard  v.  State  (1879), 
7  Tex.  App.  417,  434-439;  Knight  v.  State  (1906),  147  Ala. 
104,  10.8,  41  South.  911;  State  v.  Laechelt  (1908),  18  N. 
Dak.  88, 118  N.  W.  240;  Smith  v.  State  (1904),  121  Qa.  618, 
49  S.  E.  677. 

The  eases  eited  by  appellant  in  support  of  said  contention 
are  either  not  in  point,  for  the  reason  that  it  was  impossible 
to  reconcile  the  proof  with  the  allegation,  or  they  are  forgery 
eases  in  which  the  rule  of  pleading  is  widely  different  from 
that  in  cases  of  larceny  and  embezzlement.  Thomas  v.  State, 
supra;  State  v.  Laechelt  (1908),  18  N.  Dak.  88,  118  N.  W. 
240;  State  v.  Thompson  (1895),  28  Or.  296,  300,  42  Pac. 
1002;  People  v.  Arras  (1891),  89  Cal.  223,  26  Pac.  766;  2 
Bishop,  Grim.  Proc.  (4th  ed.)  §732. 

It  is  evident  that  the  variance  with  reference  to  the  name 
of  the  payee  of  the  check  was  not  material  and  that  it  in  no 
manner  tended  to  prejudice  defendant  in  any  of  his  sub- 
stantial rights,  and  therefore  furnishes  no  ground  for  re- 
versal.    §2221,  supra. 

It  is  also  insisted  by  appellant  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  It  was  not  necessary  for  the 
State  to  prove  a  demand  on  appellant  in  this  case. 

13.  Commonwealth  v.  Tuckermxin  (1857),  10  Gray  173; 
Commonwealth  v.  Hiissey  (1873),  111  Mass.  432,  435. 
The  evidence  shows  that  appellant  fled  from  the  State,  and 
no  demand  is  necessary  in  such  a  case,  even  if  it  would  have 
been  necessary  if  the  accused  had  not  fled.  State  v.  Knowles 
(1904),  185  Mo.  141,  166,  83  S.  W.  1083,  and  cases  cited; 
State  V.  Reynolds  (1900),  65  N.  J.  L.  424,  47  Atl.  644;  Peo- 
ple V.  Carter  (1900),  122  Mich.  668,  670,  81  N.  W.  924 ;  John- 
san  V.  State  (1904),  120  Ga.  135,  47  S.  E.  510;  Underbill, 
Crim.  Ev.  (2d  ed.)  §284. 

As  to  the  manner  of  proving  fraudulent  intent,  and  the 
necessity  for  demand,  Wharton  says:  *'But  if  he  had  re- 
ceived the  money  and  rendered  an  account  in  which  it  was 
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omitted,  the  necessary  proof  of  concealed  appropriation  is 
supplied.  The  fraudulent  appropriation  is  to  be  inferred 
from  facts,  among  which  is  the  denial  of  the  reception  or 
tlie  suppression  of  the  fact  of  such  receptionu  And  it  is  usual 
to  require  in  addition  to  proof  of  reception,  some  proof  of 
attempted  concealment,  flight,  or  other  facts  inferring  fraud ; 
among  which  facts  the  falsification  of  accounts  is  to  be 
noticed  as  peculiarly  significant.  The  question  is,  'Did  the 
defendant  appropriate  furtively  money  coming  to  his  mas- 
ter, but  not  as  yet  received  by  the  latter!'  And  to  prove 
this  satisfactorily,  not  only  the  reception  by  the  defendant 
must  be  shown,  but  the  illicit  nse.  For  here  two  diflSculties 
stand  in  the  prosecutor's  way,  if  the  indictment  be  simply 
for  embezzlement.  The  first  is,  that  if  the  defendant  took 
money  actually  paid  into  his  employer's  hands,  the  offense 
is  larceny,  not  embezzlement.  The  second  is,  that  if  the  alle- 
gation be  that  the  defendant  fraudulently  appropriated  the 
money  before  it  reached  his  employer's  hands,  the  fraud 
must  be  shown.  And  to  show  this,  flight,  insolvency,  con- 
cealment, or  evasions,  form  strong  elements  of  proof.  As 
notes  of  concealment  and  evasion,  false  entries  are  to  bo 
regarded  as  conspicuous.  Pledging  to  a  third  person,  also, 
is  evidence  of  embezzling.  And  where  there  is  this  proof  of 
evasion  or  misappropriation  it  is  not  necessary  to  prove  de- 
mand by  employer  and  refusal  by  servant"  1  Wharton, 
Crim.  Law  (10th  ed.)  §1030.  See,  also.  State  v.  Baumhager 
(1881),  28  Minn.  226,  231,  232, 9  N.  W.  70^;  People  v.  Tread- 
well  (1881),  69  Cal.  226,  228,  10  Pac.  502;  Ex  parte 
JIadley  (1866),  31  Cal.  108;  People  v.  Molineux  (1901),  168 
N.  Y.  264,  61  N.  E.  286,  62  L.  R.  A.  226,  264;  Sykes  v.  State 
(1903),  112  Tenn.  572,  82  S.  W.  185,  105  Am.  St.  996, 
1001;  2  Bishop,  Crim.  Law  (8th  ed.)  §§370,  371,  376  (3). 

Under  the  authorities  cited  in  this  opinion,  there  was  legal 
evidence  to  sustain  every  essential  element  of  the  crime 
charged. 

The  court  did  not  err  in  overruling  the  motion  for  a  new 
trial. 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  253 

Walb  V.  Eshelman— 176  Ind  253. 

Having  considered  all  the  qnestions  presented  by  appel- 
lant's statement  of  points,  and  finding  no  reversible  error, 
the  judgment  is  affirmed. 


Walb  v.  Eshelman  et  al. 

[No.  21,800.     Filed  March  20,  1911.     Rehearing  denied  June  28, 

1911.] 

1.  Venue. — Change  of  Judge. — Appointment  of  Special  Judge. — 
Objections. — Special  Appearance. — ^Where  the  regular  Judge  is  dis- 
qualified and  before  the  service  on  defendant  is  complete  he  ap- 
points a  si)ecial  judge,  and  vacates  the  bench,  defendants  objec- 
tion to  the  taking  of  Jurisdiction  by  the  special  Judge  and  his 
motion  to  remand  the  cause  to  the  regular  Judge  for  further 
action  should  be  sustained,    p.  259. 

2.  \EixwLStatute8.— Repeal— The  act  of  1907  (Acts  1907  p.  108, 
§427  Burns  1908)  providing  for  the  appointment  of  special 
judges,  repeals  {426  Bums  1908,  S415  R.  S.  1881,  providing  for 
the  appointment  of  special  Judges,    p.  259. 

3.  Venue. — DisquaH/ication  of  Judge, — Special  Judge. — Where  a 
regular  judge  is  disqualified  to  try  a  case,  he  should  vacate  the 
bench  without  any  motion  or  affidavit  therefor,  and  appoint  a 
special  judge,    p.  2(i0. 

4.  New  Trial. — Objection  to  Appointment  of  Special  Judge. — 
Motion  to  Remand. — Overruling  objections  to  the  api>ointment  of 
a  special  judge,  and  overruling  a  motion  to  remand  the  cause  to 
the  regular  Judge,  are  grounds  for  a  new  trial,    p.  200. 

5.  Drains. —  Establishment  of. —  Final  Judgment. —  Appeal. —  A 
judgment  establishing  a  drain  and  approving  the  assessments 
therefor,  is  final,  though  the  case  remains  on  the  docket  for  the 
purpose  of  carrying  out  such  judgment    p.  200. 

6w  Drains. — Final  Judgments. — Suits  to  Compel  Contractor  to  Fol- 
low Specifications. — An  order  enjoining  defendant  from  construct- 
ing a  drain  In  violation  of  the  specifications  in  his  contract  and 
taxing  costs  against  him,  made  in  a  suit  by  Interested  land- 
owners to  comiiel  a  drainage  contractor  to  construct  the  drain 
according  to  the  specifications  in  the  contract,  is  final;  and  an 
appeal  lies  therefrom,    p.  261. 

7.  Judoment.— Former  Adjudication. — /Miie«.—Whatever  might 
have  been  litigated  under  the  issues  in  a  case  is  considered  as 
adjudicated,    p.  262. 

Prom  Lagrange  Circuit  Court ;  WUliatn  J.  Davis,  Special 
Judge. 
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Petition  by  George  Spangler  and  others  against  Clyde  A. 
Walb  and  others.  From  the  order  entered,  said  Walb  ap- 
peals, George  F.  Eshelman  and  others  being  made  appellees. 
Reversed. 

Hanan,  Ewbank  &  Hanan,  Dodge  &  Dodge  and  Frank  J. 
Dunien,  for  appellant 

Anthony  Dedhl,  Benjamin  F,  Deahl,  Sidney  K.  Ganiard, 
Francis  D.  Merriit  and  William  H.  Duff,  for  appellees. 

Myers,  C.  J. — ^A  petition  for  drainage  was  filed  in  the 
Lagrange  Circuit  Court  on  August  7,  1909.  Such  proceed- 
ings were  thereafter  had  that  the  ditch  was  established.  The 
assessments  therefor  were  confirmed  May  18,  1910.  A  com- 
missioner was  appointed  to  construct  the  drain,  and  the  work 
was  let  to  appellant. 

At  the  November  term,  1910,  one  Spangler,  and  several 
other  persons,  through  the  land  of  one  of  whom  the  ditch 
remains  to  be  constructed,  filed  in  the  Lagrange  Circuit 
Court  a  verified  petition,  alleging  that  they  were  the  owners 
of  lands  affected  by  the  construction  of  the  proposed  drain, 
that  the  ditch  was  not  being  constructed  according  to  the 
specifications,  in  that  it  was  being  cut  from  eight  to  sixteen 
feet  wider  than  the  specifications  called  for,  with  perpendicu- 
lar, instead  of  sloping  banks,  as  specified,  and  that,  by  reason 
of  the  wide  cutting,  the  earth  was  thrown  back  so  as  to 
render  worthless  a  wider  strip  of  ground  than  was  necessary. 
The  court  was  asked  to  direct  the  commissioner  to  make  an 
immediate  report,  showing  whether  said  drain  was  being 
constructed  according  to  contract,  and  if  said  report  showed 
that  it  was  not  being  so  constructed,  that  Clyde  A.  Walb  be 
cited  to  appear  before  the  court,  and  show  cause  why  his 
contract  should  not  be  canceled  and  all  payments  for  work 
refused. 

On  November  28, 1910,  without  the  direction  of  the  court, 
the  drainage  commissioner  filed  a  verified  report  in  said 
court  in  the  proceeding,  in  which  he  showed  in  detail  the 
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manner  in  which  the  work  was  being  done,  and  that  the  ditch 
was  being  cut  much  wider  than  the  specifications,  with  per- 
pendicular banks,  and  in  other  particulars  not  according  to 
the  specifications. 

On  December  7,  1910,  the  court  entered  the  following  or- 
der: ''The  regular  judge  being  disqualified  to  hear  this 
cause,  by  reason  of  consultation  with  parties  in  interest  be- 
fore his  election,  William  J.  Davis,  a  reputable  attorney  of 
the  State  of  Indiana,  is  api>ointed  special  judge  in  said 
cause."  The  record  shows  that  on  the  same  day  Davis  took 
and  subscribed  an  oath  of  office.  It  then  recites:  ''And  by 
agreement  of  all  parties,  the  further  hearing  of  this  cause 
is  set  for  Monday,  December  12,  1910,  at  9:30  o'clock  a.  m." 
On  December  12,  1910,  the  commissioner  of  drainage  filed 
proof  of  notice  to  the  contractor  Walb,  reciting  the  fact  of 
the  filing  of  the  petition  by  Spangler  and  others  on  Novem- 
ber 22,  1910,  asking  that  the  commissioner  file  a  report  show- 
ing the  condition  of  said  work;  and  that  he  as  such  commis- 
sioner had  filed  such  report,  showing  the  condition  of  such 
work,  and  further  showing  that  said  Walb  was  not  construct- 
ing said  work  according  to  the  contract  and  the  specifications ; 
that  on  presentation  of  such  report  the  court  had  fixed 
Monday,  December  12, 1910,  for  hearing  said  report,  and  all 
matters  properly  connected  therewith,  and  said  Walb  was 
notified  to  appear  before  the  judge  of  the  Lagrange  Circuit 
Court  at  the  courthouse  in  Lagrange,  on  said  date,  to  answer 
said  report,  and  on  his  failure  so  to  do,  said  report  was  to  be 
heard  and  determined  in  his  absence.  This  notice  was  signed 
by  the  commissioner  for  construction  by  his  attorneys. 
Service  of  this  notice  on  Walb,  December  9,  1910,  was  made 
by  copy  delivered  by  the  sheriff,  and  proof  of  such  notice 
was  made  in  open  court.  A  finding  was  entered  December 
12, 1910,  that  due  notice  had  been  given  to  the  contractor. 

Om  December  12, 1910,  Walb  entered  a  special  appearance, 
and  moved  to  set  aside  and  annul  the  notice  and  pretended 
process  theretofore  presented  and  entered  against  him,  and 
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the  judgment  holding  the  same  sufficient,  for  the  reason,  (a) 
that  the  court  had  not  acquired  jurisdiction  of  the  person 
of  appellant,  (b)  that  no  process  had  issued  to,  nor  had  been 
served  on  him,  and  that  he  has  not  appeared,  (c)  that  the 
Honorable  William  J.  Davis,  who  made  and  entered  the 
judgment  against  him  was  not,  and  had  not  been  legally 
appointed,  selected  and  qualified  to  act  as  such  judge,  and 
was  without  jurisdiction  in  the  matter.  This  motion  was 
overruled,  and  Walb  excepted.  He  then  filed  a  motion  to 
remand  the  cause  to  the  regular  judge  of  the  Lagrange  Cir- 
cuit Court  for  reassignment  to  a  special  judge,  on  the  ground 
that  the  Honorable  William  J.  Davis  was  not,  and  had  not 
been  legally  selected  and  appointed  as  special  judge  accord- 
ing to  law,  and  that  he  was  not  legally  qualified  to  act  as 
special  judge  therein.  That  motion  was  overruled,  and  Walb 
excepted.  Thereupon,  without  a  rule  against  or  an  answer 
by  Walb,  the  record  recites  that  **the  hearing  and  trial  pro- 
ceeds on  the  report  of  the  ditch  commissioner,  and  objectors* 
petition,  and  pursuant  to  said  notice  to  the  contractor,  and 
the  commissioner  of  drainage  Gouvemear  A.  Tucker  is  now 
sworn,  and  testifies  as  a  witness,  and  adjournment  is  taken 
for  the  noon  recess."  After  the  convening  of  court  after 
said  noon  recess,  and  pending  the  hearing,  and  after  evidence 
was  heard  in  said  cause,  contractor  Clyde  A.  Walb  filed  his 
demurrer  to  the  complaint  of  Gouvernear  A.  Tucker,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  demurrer  was  overruled,  and  Walb 
excepted.  He  then  filed  a  demurrer  to  the  petition  of 
Spangler  and  others,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This  de- 
murrer was  overruled  and  Walb  excepted.  He  then  filed  an 
answer  in  general  denial  to  the  complaint  of  Spangler  and 
others,  and  to  the  complaint  of  Tucker,  Drainage  Commis- 
sioner. Walb  then  filed  a  motion  for  a  special  finding  of 
facts.  The  record  then  recites:  **  And  the  trial  of  this  cause 
proceeds  by  the  introduction  of  evidence,  and  the  adjoum- 
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ing  hour  having  arrived  and  there  not  being  time  to  com- 
plete the  hearing  of  said  matter  to-day,  court  is  adjourned 
until  to-morrow  morning  at  9:30  o'clock" 

The  trial  then  proceeded  on  December  13,  and  certain  par- 
ties dismissed  the  petition  as  to  themselves.    The  court  de- 
nied the  request  of  Walb  for  a  special  finding  of  facts,  and 
he  excepted.     The  court  then  filed  its  finding  of  facts, 
judgment    and    order,    and    entered    its    findings,    judg- 
ment and  order  therein  as  follows:     ''After  hearing  the 
allegations  and  proof,   and  being  sufficiently  advised  in 
the  premises,  the  court  finds  that   Clyde  A.   Walb,   the 
contractor  for  the  construction  of  the  ditch  in  question,  is 
not  and  has  not  been  constructing  the  same  in  substantial 
compliance  with  and  in  accordance  with  the  specifications 
of  said  ditch,   as  hereinbefore   adopted  and  ordered   by 
the  court,  in  this  to  wit:     [Here  follow  particulars  of  the 
departure  from  the  specifications.]     It  is  therefore  ordered 
and  adjudged  by  the  court  that  said  Clyde  A.  Walb,  con- 
tractor, be  and  he  is  hereby  ordered  and  directed  to  proceed 
with  the  completion  and  construction  of  said  ditch  in  sub- 
stantial compliance  with  the  specifications  thereof  as  hereto- 
fore ordered  by  the  court;  and  said  contractor,  his  agents, 
servants  and  employes  are  hereby  forbidden  and  enjoined 
from  digging  and  excavating  said  ditch  through  the  re- 
mainder of  its  length  of  a  width  at  the  top  materially  in 
excess  of  the  width  mentioned  in  said  specifications ;  and  he 
is  forbidden  and  enjoined  from  digging  the  remainder  of 
said  ditch  with  perpendicular  banks ;  and  is  required  to  leave 
said  ditch  when  completed  with  sloping  banks,  as  provided 
in  said  specifications,  and  with  said  roll  of  earth  and  roots 
and  other  debris  removed.     And  the  ditch  commissioner, 
Gouvemear  A.  Tucker,  is  hereby  ordered  and  directed  to 
insist  and  see  that  this  order  of  the  court  is  substantially  car- 
ried out  and  complied  with.    And  it  is  further  ordered  by 
the  court  that  in  the  event  said  contractor  shall  fail,  neglect 
or  refuse  to  comply  with  this  order  of  the  court  in  relation  to 
Vou  176—17 
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the  e*>iistra  tioD  of  this  ditch,  said  drainage  commissioner, 
shall  at  onee,  on  such  neglect,  failure  or  refusal  on  the  part 
of  said  contractor,  take  the  necessary  steps,  as  provided  by 
statute,  to  annid  and  cancel  the  contract  heretofore  Altered 
into  by  him  with  said  contractor  for  the  construction  of  said 
ditch."  And  the  record  further  recites  that  "to  which  find- 
ing of  facts,  and  judgment  of  court  to  each  conclusion  of 
law  separately  and  severally  said  Walb  objects  and  excepts. 
Tl:e  defendant  Clyde  A.  "Walb  now  files  his  motion  for  a  new 
trial."  Such  motion  was  overruled,  and  Walb  excepted,  and 
thirtA*  days  were  given  in  which  to  file  his  bill  of  exceptions. 

Judgment  was  entered  as  follows:  "It  is  further  consid- 
ered and  adjudged  by  the  court  that  the  petitioners,  George 
Spangler,  et  al.,  except  the  petitioners  whose  action  was  dis- 
missed as  before  stated,  and  Gouvemear  A.  Tucker,  the 
drainage  commissioner  herein,  shall  recover  of  and  from 
defendant  Clyde  A.  Walb,  their  costs  in  the  sum  of  $ ^." 

An  appeal  was  prayed,  bond  filed  and  approved^  and  a 
term-time  appeal  perfected. 

In  view  of  the  conclusions  of  the  court,  the  only  errors 
that  need  be  considered  are  those  arising  upon  the  overruling 
of  the  objections  to  the  jurisdiction  of  the  special  judge,  and 
the  overruling  of  the  motion  to  remand  the  cause  to  the  reg- 
ular judge. 

We  are  confronted  at  the  threshold  of  the  case  with  a 
motioi  to  dismiss  the  appeal  on  the  grounds  (a)  that  the 
matter  is  not  one  from  which  an  appeal  lies,  (b)  that  it  is 
an  appeal  from  an  order  of  court  in  a  pending  cause,  and  is 
not  based  on  any  interloctuory  order,  final  judgment  or 
decree,  and  (c)  that  the  judgment  is  one  for  costs  only,  as 
to  which  there  was  no  motion  to  modify.  The  position  pf 
appellant  is  that  the  order  in  this  case  is,  in  effect,  a  final 
judgment  perpetually  enjoining  appellant  from  doing  a 
certain  thing,  that  it  awards  all  that  is  demanded,  and  ad- 
jud^res  costs  against  the  adverse  party;  that  an  appeal  lies 
even  from  a  void  judgment  interfering  with  appellant's  legal 
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rights,  and  that  where  there  is  an  assumption  of  judicial 
powers  by  one  having  no  authority  to  pronounce  judgment, 
though  the  judgment  rendered  be  not  final,  it  constitutes  an 
interlocutory  order,  and  that  an  appeal  lies  therefrom. 

Back  of  these  questions  lies  that  of  jurisdiction  of  the 

court  to  make  any  order  in  the  premises.     This  question  is 

bajsed  on  §427  Bums  1908,  Acts  1907  p.  108,  which 

1.  provides  that  ''whenever  a  change  of  venue  is  taken 
from  the  judge  in  any  civil  action,    •    •    •    or  in 

any  case  where  the  presiding  judge  is  disqualified  from  any 
cause  to  try  such  cause,"  a  special  judge  shall  be  selected  in 
the  absence  of  agreement  of  the  parties  by  the  submission  of 
the  names  of  three  competent  persons  by  the  presiding 
judge,  each  of  the  parties  striking  off  one  name,  the  remain- 
ing person,  or  one  of  the  remaining  persons,  being  appointed. 
This  was  not  done,  but  a  former  statute  was  followed,  under 
which  the  regular  judge,  after  setting  out  his  disqualifica- 
tion, appointed  a  special  judge,  and  he  assumed  jurisdiction. 
At  the  time  of  the  appointment  in  this  case  appellant  had  not 
been  brought  into  the  proceeding  as  an  adverse  party,  and 
could  not  be  bound  by  that  action.  He  had  the  right  to  be 
heard  upon  that  question  when  he  was  brought  in.  The 
record  discloses  that  after  he  was  brought  in,  and  before  any 
further  proceedings  were  had,  he  entered  a  special  appear- 
ance, and  objected  to  the  appointment  of  such  special  judge, 
and  moved  to  remand  the  cause  to  the  regular  judge.  This 
was  clearly  within  his  rights,  and  was  the  proper  practice, 
for  as  the  method  of  appointment  of  special  judges  is 

2.  provided  by  a  mandatory  statute,  it  must,  upon  the 
objection  of  a  party  in  interest,  be  followed.    Section 

426  Burns  1908,  §415  R.  S.  1881,  was  repealed  by  the  act  of 
1907  (Acts  1907  p.  108,  §427  Bums  1908).  The  two  acts  are 
inconsistent,  and  the  latter  covers  the  entire  subject,  and 
must  control,  unless  it  should  be  as  to  the  power  to  change 
the  venue  under  the  former  section,  and  except  as  to  pro- 
ceedings for  divorce.    It  was  error  to  overrule  either  the  ob- 
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jection  to  jurisdiction  or  the  motion  to  remand.  Cargar  v. 
Fee  (1895),  140  Ind.  572;  Cargar  v.  Fee  (1889),  119  Ind. 
536. 

Wheneiver  a  judge  becomes  cognizant  in  any  manner  that 

he  has  acted  as  counsel  in  a  cause  pending  before  him,  he 

should  decline  to  try  the  cause,  and  in  such  case  it  is 

3.  not  necessary  that  an  affidavit  for  a  change  of  judge 
should  be  filed.    Joyce  v.  Whitney  (1877),  57  Ind. 

550  \  Smith  v.  Amiss  (1903),  30  Ind.  App.  530. 

Overruling  the  objection  made  to  the  manner  of  appoint- 
ing the  special  j*idge,  and  overruling  the  motion  to  remand 
the  cause  to  the  regular  judge  are  directly  presented 

4.  as    causes    for    a    new    trial.     Sidener    v.    Davis 
(1882),  87  Ind.  342;  Bane  v.  Ward  (1881),  77  Ind. 

153;  Indianapolis  St.  R.  Co.  v.  Seerley  (1905),  35  Ind.  App. 
467;  Bogue  v.  Murphy  (1902),  29  Ind.  App.  292;  Citizens 
St.  R.  Co.  v.  Shepherd  (1902),  29  Ind.  App.  412. 

"Whether  these  errors  are  available,  is  another  question. 

It  is  settled  in  this  jurisdiction  that  the  order  approving  the 

assessments  and  establishing  a  drain  is  the  final  judg- 

5.  ment  in  the  case.    Shaum  v.  Harrington  (1910),  173 
Ind.  610;  Mak-Saw-Ba  Club  v.  Coffin   (1907),  169 

Ind.  204;  Hoefgen  v.  Harness  (1897),  148  Ind.  224;  Perkins 
V.  Hayward  (1892),  132  Ind.  95. 

The  case  remains  on  the  docket  for  the  purpose  of  executr 
ing  the  judgment.  Mak-Saw-Ba  Club  v.  Coffin,  supra; 
Shaum  v.  Harrington,  supra;  Perkins  v.  Hayward,  supra; 
Carter  v.  BuUer  (1902),  159  Ind.  52;  Studabaker  v.  Studa- 
baker  (1899),  152  Ind.  89. 

Many  attempts  have  been  made  to  define  and  to  distin- 
guish between  final  judgments  and  interlocutory  orders,  and 
it  may  safely  be  said  that  no  hard  and  fast  rule  can  be  laid 
down,  further  than  that  final  judgments  are  those  which 
finally  dispose  of  the  subject-matter  as  to  all  parties,  so  far 
as  the  court  before  which  the  proceeding  is  i>ending  has 
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power  to  dispose  of  it.  Starkey  v.  Starkey  (1906),  166  Ind. 
140,  and  cases  cited. 

It  has  been  held  in  this  State  that  an  order  to  an  adminis- 
trator to  pay  money  into  court  in  connection  with  filing  a 
current  report  is  a  final  Judgment  Covey  v.  Neff  (1878), 
63  Ind.  391. 

An  order  with  respect  to  taxing  costs  upon  motion  to  retax 
costs  is  a  final  judgment  HUl  v.  Shannon  (1879),  68  Ind. 
470. 

The  order  in  this  case,  so  far  as  it  directs  the  construction 

of  the  drain,  in  accordance  with  the  specifications,  goes  no 

further  and  is  not  diflPerent  from  the  judgment  ap- 

6.  proving  the  report  and  confirming  the  assessments, 
for  that  judgment  necessarily  decreed  that  the  work 
should  be  done  in  accordance  with  the  specifications.  As  to 
that  matter  the  proceeding  is  summary,  and  the  order  is  one 
to  carry  out  the  judgment,  and  is  in  that  respect  interlocu- 
tory. But  the  judgment  goes  further,  and,  within  the  issue 
tendered  by  the  petition  to  show  cause  why  the  contract 
should  not  be  canceled,  it  enjoins  the  further  construction 
of  the  drain  materially  in  excess  of  the  specified  width,  and 
forbids  its  construction  with  perpendicular  banks,  requires 
it  to  be  completed  with  sloping  banks,  and  orders  that  *Mn 
the  event  said  contractor  shall  fail,  neglect  or  refuse  to  com- 
ply with  the  order  of  the  court,  •  •  •  said  drainage 
commissioner  shall  at  once  take  the  necessary  steps,  as  pro- 
vided by  statute,  to  annul  and  cancel  the  contract.*'  While 
the  statute  (§6144  Bums  1908,  Acts  1907  p.  508,  §5)  pro- 
vides that  on  failure  or  refusal  of  a  contractor  to  complete 
the  work  "within  the  time  limited,  or  in  the  manner  speci- 
fied," the  person  charged  with  the  construction  of  such  work 
may  annul  such  contract,  we  think  that  this  cannot  be  done 
arbitrarily,  and  s^ia  sponte,  and  can  only  be  done  upon 
notice  and  a  hearing.  The  effect  of  the  finding  and  judg- 
ment in  this  case  is  an  adjudication  of  all  the  questions 
which  could  in  all  likelihood  arise  upon  an  application  for 
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annulment.  It  can  scarcely  be  questioned  that  upon  an 
adjudication  of  the  question  of  annulment,  an  appeal  by 
either  party  would  lie.  The  direct  issue  is  tendered  by  the 
petition  and  the  report  of  the  commissioner,  which  the  con- 
tractor is  called  upon  to  meet,  and  to  show  whether  the  work 
is  being  done  *'in  the  manner  specified."  This  is  one  of  the 
specific  statutory  grounds  for  annulment.  This  issue  was 
broad  enough  to  authorize  a  judgment  of  annulment,  and 
the  finding  and  judgment  is  certainly  that  the  ditch  is  not 
being  constructed  *'in  the  manner  specified." 

This  being  true,  if  this  were  an  application  for  annul- 
ment such  question  would  have  been  adjudicated  in  this 
proceeding.  It  is  not  sufficient  to  say  that  the  order  directs 
that  upon  certain  contingencies  the  commissioner  shall  take 
steps  for  annulment,  and  for  that  reason  the  whole  question 
is  open,  for  the  order  had  decreed  the  existence  of  the  facts 
authorizing  annulment,  and  the  existence  or  nonexistence 
of  those  facts  was  the  subject  of  the  controversy  here, 
and  might  have  been  followed  by  an  order  of  annul- 
ment.   It  is  settled  that  a  matter  is  adjudicated  when 

7.  it  might  have  been  litigated  under  the  issues  as 
formed.  Guiheil  v.  Goodrich  (1903),  160  Ind.  92; 
Maynard  v.  Waidlich  (1901),  156  Ind.  562;  Bruce  v.  Osgood 
(19§0),  154  Ind.  375;  TJwmas  v.  Thompson  (1898),  149  Ind. 
391;  Moore  v.  Eorner  (1896),  146  Ind.  287;  Zimmerman  v. 
Savage  (1896),  145  Ind.  124;  Parker  v.  Obenchain  (1895), 
140  Ind.  211;  Stanto7i  v.  Kenrick  (1893),  135  Ind.  382;  Oil- 
more  v.  McClure  (1893),  133  Ind.  571;  Ashmead  v.  Hurt 
(1890),  125  Ind.  566;  Howe  v.  Lewis  (1889),  121  Ind.  110; 
Wilson  v.  Buell  (1889),  117  Ind.  315;  Kurtz  v.  Carr  (1886), 
105  Ind.  57^;Elwood  v.  Beymer  (1885),  100  Ind.  504. 

The  fact  that  there  was  no  formal  judgment  of  annulment 
is  immaterial.  The  force  and  effect  of  the  findings  as  made 
would  have  justified  an  order  of  annulment,  and  is,  in  eflfect, 
an  order  justifying  annulment,  not  in  carrying  out  the  orig- 
inal judgment,  but  because  it  is  not  being  carried  out,  and 
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directly  affecting  both  the  petitioners  and  the  contractor  in 
their  substantial  rights,  and  if  that  order  had  been  made 
there  could  be  no  question  that  it  would  have  been  a 
final  judgment.  The  status  is  not  changed  by  the  form  of 
the  judgment. 

The  motion  to  dismiss  the  appeal  must  be  denied,  and  by 
reason  of  the  error  in  overruling  the  objection  to  the  juris- 
diction of  the  trial  judge,  and  overruling  the  motion  to 
remand  the  cause  to  the  regular  judge,  the  judgment  in  this 
case  must  be  reversed,  with  instructions  to  the  court  below 
to  remand  the  cause  to  the  regular  judge  of  the  Lagrange 
Circuit  Court,  and  for  further  proceedings  in  accordance 
with  this  opinion. 


Indiana  Union  Traction  Company  v.  Reynolds. 

[No.  21,869.    Filed  June  29,  1911.] 

1.  Rauaoads. —  Street. —  Negligence. —  Complaint. —  Personal  Inju- 
ries,— Damages  to  Propei-ty, — Negativing  Contributory  Negligence, 
— ^A  complaint  for  damages  concluding  "that  on  account  of  said 
negligence  said  plaintiff  was  injured,  In  that  he  was  thro\^Ti  from 
said  wagon  ♦  ♦  ♦  upon  the  said  street  ♦  ♦  ♦;  that  at  the 
time  of  said  injury  the  said  plaintiff  was  earning  *  *  ♦  five 
dollars  per  day ;  that  his  wagon  was  damage<l  in  the  sum  of 
twenty  dollars;  that  he  suffered  great  mental  and  physical  pain 
•  ♦  •  and  that  he  has  been  injured  In  the  sum  of  $5,000,"  and 
demanding  judgment  for  $5,000,  is  sufficient  without  negativing 
contributory  negligence,  the  allegation  as  to  damages  for  the 
wagon  being  surplusage,    p.  204. 

2.  Railroads. — Street, — Collisions  with  Vehicles. — Instructions. — 
Assuming  Facts, — In  an  action  for  personal  Injuries  caused  by  a 
collision  of  a  car  of  defendant  street  railroad  company  aud  plain- 
tiff's vehicle,  an  instruction  that  if  "the  defendant  ran  the  car 
w^hlch  injured  the  plaintiff,  if  such  injury  occurred,  so  close  to 
another  car  that  the  noise  and  nimble  and  ringing  of  the  bell  of 
the  leading  car  drowned  the  signals  and  sound  of  the  bell  on  the 
said  car  which  committed  the  Injury  ♦  ♦  ♦  the  defendant  was 
guilty  of  negligence,"  is  erroneous  In  assuming  facts,  the  de- 
fendant's negligence  in  so  running  its  car  being  for  the  jury.  p. 
266. 
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3.  Negligence.  —  Proximate  Cause.  —  Instructions.  —  Instructions 
purporting  to  set  out  ali  facts  necessary  to  recover  in  a  negli- 
gence case  should  connect  defendant  as  the  causative  agent  of 
such  negligence,    p.  267. 

Prom  Grant  Superior  Court;  P.  H.  Elliott,  Judge. 

Action  by  John  W.  Reynolds  against  the  Indiana  Union 
Traction  Company.  From  a  judgment  on  a  verdict  for  the 
plaintiff  for  $500,  defendant  appeals.  Transferred  from 
Appellate  Court  under  §1405  Burns  1908,  Acts  1901  p.  590. 

Reversed. 

J.  A.  Van  Osdol,  Kittinger  <f-  Divert  and  Carroll  &  Dean, 
for  appellant. 

Williams  &  Clawson  and  Todd  &  Ranch,  for  appellee. 

Cox,  J. — ^Appellee  sued  appellant  for  personal  injuries 
alleged  \o  have  been  received  by  reason  of  appellant's  neg- 
ligence in  running  one  of  its  cars  against  the  wagon  appellee 
was  driving  across  appellant's  tracks  at  a  street  crossing  in 
the  city  of  Marion,  Indiana.  The  complaint  was  in  two 
paragraphs,  and  demurrers  were  overruled  to  each  of  them. 

From  a  judgment  on  a  verdict  for  appellee  this  appeal  is 
prosecuted  by  appellant. 

It  is  first  contended  that  the  trial  court  erred  in  over- 
ruling appellant's  demurrer  to  the  first  paragraph  of  the 
complaint.    The  particular  defect  of  the  complaint 

1.  does  not  require  that  the  pleading  shall  be  set  out  in 
full,  but  the  following  part  of  it  will  disclose  the  basis 
of  appellant's  contention.  After  alleging  the  facts  and  cir- 
cumstances of  appellant's  alleged  negligence,  the  complaint 
concludes,  ''that  on  account  of  said  negligence  said  plaintiff 
was  injured,  in  that  he  was  thrown  from  said  wagon,  in 
which  he  was  riding,  upon  said  street,  thereby  receiving  per- 
manent injuries  of  the  shoulder,  spinal  column  and  back; 
that  said  injuries  have  caused  said  plaintiff  to  be  confined  to 
his  bed  a  great  part  of  the  time  since  said  accident,  and  have 
left  said  plaintiff  in  such  a  condition  that  he  is  unable  to 
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dress  himself ;  that  at  the  time  of  said  injury  said  plaintiff 
was  earning,  and  when  in  good  health  did  earn  $5  a  day ;  that 
his  wagon  was  damaged  in  the  sum  of  $20;  that  he  has  suf- 
fered great  mental  and  physical  pain  on  account  of  said 
injuries,  and  that  he  has  been  injured  in  the  sum  of  $5,000." 

The  specific  and  only  objection  to  the  sufficiency  of  this 
paragraph  of  the  complaint  is  that  it  contains  no  allegation 
that  appellee  was  free  from  contributory  negligence.  It  is 
urged  that  as  it  contains  a  statement  that  appellee's  wagon 
was  damaged  in  a  sum  stated,  it  is  a  complaint  for  injuries 
to  property,  and  that  as  the  act  of  1899  (Acts  1899  p.  58, 
§362  Bums  1908),  placing  the  burden  of  proving  contribu- 
tory negligence  on  a  defendant,  does  not  change  the  rule  of 
pleading  in  negligence  cases  when  the  injury  is  to  property, 
this  paragraph  is  bad  without  such  allegation  of  appellee's 
freedom  from  contributory  negligence. 

It  is  clearly  apparent  that  this  paragraph  of  complaint 
seeks  to  recover  for  injuries  to  the  person  of  appellee  alone, 
and  not  for  injuries  to  his  wagon.  It  nowhere  alleges,  by 
any  direct  allegation,  that  the  wagon  was  injured  by  the  acts 
of  negligence  averred,  but  only  the  disconnected  statement 
is  made,  ''that  his  wagon  was  damaged  in  the  sum  of  $20." 
No  damages  are  asked  for  this  loss,  but,  on  the  contrary,  it 
is  alleged  that  appellee  sustained  injuries  in  the  sum  of 
$5,000,  and  for  that  sum  judgment  is  asked.  The  statement 
quoted  from  the  complaint,  of  damages  to  the  wagon,  is  mere 
surplusage.  Moreover  the  record  shows  that  the  appellee 
was  not  seeking  a  recovery  for  damages  done  to  his  wagon, 
and  that  the  trial  proceeded  on  the  theory  that  a  recovery 
was  sought  for  personal  injuries  alone.  The  court's  instruc- 
tion, defining  the  measure  of  damages,  included  only  in- 
juries to  appellee's  person.  The  court  did  not  err  in  over- 
ruling the  demurrer  to  this  first  paragraph  of  complaint. 
Oolitic  Stone  Co.  v.  Ridge  (1908),  169  Ind.  639. 

The  trial  court  gave  to  the  jury  eight  instructions  re- 
quested by  appellee,  and  gave  all  the  instructions — eleven 
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in  number — ^requested  by  appellant.  Counsel  for  appellant 
challenge  the  accuracy  of  an  instruction  given  at  the  request 
of  appellee,  relating  to  the  burden  of  proving  contributory 
negligence.  The  fault  found  with  this  instruction  is  based 
on  the  same  objection  that  was  made  to  the  ruling  on  the 
first  paragraph  of  complaint — ^that  the  action  was  for  dam- 
ages to  the  property  of  appellee  as  well  as  to  his  person. 
What  has  been  said  in  disposing  of  the  question  raised  as  to 
the  sufficiency  of  that  paragraph  of  complaint  disposes  of 
the  objection  to  this  instruction,  contrary  to  appellant's  con- 
tention. 

Earnest  complaint  is  made  of  the  following  instruction 

given  by  the  court  at  the  request  of  appellee:    **The  rights 

of  a  street-car  company  and  of  drivers  of  other  ve- 

2.  hides  to  the  use  of  a  street  are  equal.  Neither  has  a 
superior  right  over  the  other,  except  to  the  extent  that 
a  street-car  runs  on  a  track,  and  cannot  turn  out  of  the  way. 
The  driver  of  a  wagon  about  to  cross  a  street-car  track  in  a 
populous  city  has  a  right  to  assume  that  those  in  charge  of  a 
street-car  vrill  exercise  reasonable  care  in  the  running  of  said 
oars.  The  street-car  company'  in  the  case  before  you  had  no 
greater  right  to  the  crossing  than  the  plaintiff,  except  the 
riizht  to  priority  in  passing,  and  it  had  no  right  to  do  any  act 
that  would  mislead  the  plaintiff,  and  expose  him  to  needless 
dansrer,  and  if  you  find  from  the  evidence  in  this  case  that  the 
ilofondant  ran  the  car  that  injured  plaintiff — if  such  injury 
tH*ourred — so  close  to  another  car  that  the  noise  and  rumble 
of  the  ear  and  ringing  of  the  bell  of  the  leading  car  drowned 
the  signals  and  sound  of  the  bell  on 'said  car  that  caused  the 
injury,  then  I  instruct  you  that  defendant  was  guilty  of 
nogligenoo,  anil  yoii  should  find  for  plaintiff,  unless  the  evi- 
dence shows  that  he  was  guilty  of  contributory  negligence." 

Appellee  *s  complaint  charged  negligence  on  the  part  of 
appellant  in  running  the  car  that  caused  the  injury  at  a 
high  and  dangerous  rate  of  speed  along  a  street  in  the  city 
of  Marion*  In  running  it  in  violation  of  a  city  ordinance  Um- 
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iting  the  speed  at  which  appellant  might  run  its  ears,  and  in 
running  such  car  in  close  proximity  to  a  preceding  car. 
Appellee  was  driving  near  the  side  of  the  track  on  which  said 
car  was  running,  and  as  his  destination  required  him  to  turn 
across  the  tracks  of  appellant  onto  a  cross-street,  he  did  so 
immediately  after  the  foremost  car  passed  him,  and  he  was 
struck  by  the  one  following.  In  view  of  the  fact  that  the 
case  made  by  the  evidence  is  not  free  from  doubt,  and  that 
other  instructions  given  are  subject  to  criticism,  the  instruc- 
tion before  set  out  is  indefensible,  and  requires  that  the  case 
be  reversed.  It  invades  the  province  of  the  jury.  Whether 
the  fact  that  appellant  ran  the  car  so  close  to  the  preceding 
car  that  the  noise  and  rumble  of  the  car  and  ringing  of  the 
bell  of  the  leading  car  drowned  the  signals  and  sound  of  the 
bell  on  the  car  that  struck  appellee,  was  not  only  a  question 
of  fact  to  be  determined  by  the  jury,  but,  if  found,  it  was 
for  the  jury  to  determine  whether,  under  all  the  circum- 
stances of  the  case,  it  constituted  negligence  on  the  part  of 
appellant.  The  instruction  is  also  objectionable  on  the 
ground  that  it  is  subject  to  the  implication  that  the  jury  was 
told  by  the  court  that  appellee  was  misled  and  exposed  to 
needless  danger  by  such  running  of  the  cars.  This,  also, 
was  a  fact  for  the  jury  to  determine. 

Instructions  six  and  eleven,  given  at  the  request  of  appel- 
lee, are  subject  to  objection,  in  that  the  acts  therein 

3.  stated,  as  entitling  appellee  to  recover,  are  not  coupled 
with  his  injury  as  a  causation. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  grant  a  new  trial. 
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Bader  v.  The  State  of  Indiana., 

[No.   21,654.     Filed  April  28,  1911.     Rehearing  denied  June  20, 

1911.] 

1.  False  Pretenses. — Excessive  Claims  Against  Counties. — 8tat- 
utes.^HeQtion  2586  Burns  1908,  Acts  1905  p.  584,  §675,  proTlding 
that  "whoever,  knowing  the  same  to  be  false  or  fraudulent^  makes 
out  or  presents  for  payment  or  certifies  as  correct  to  ♦  ♦  ♦  the 
county  auditor  or  the  board  of  commissioners  ♦  ♦  •  any  claim, 
•  •  ♦  false  or  fraudulent,  for  the  purpose  of  procuring  the  al- 
lowance of  the  same  or  an  order  for  the  payment  thereof,"  shall, 
on  conviction,  be  imprisoned,  etc..  Includes  excessive  claims  as 
well  as  claims  wholly  false,     p.  271. 

2.  Indictment. — Knowledge, — Where  the  statute  makes  knowledge 
an  Ingredient  of  a  crime,  it  must  be  charged  in  the  indictment 
p.  271. 

3.  False  Pretenses. — Knowledge. — Indictment. — An  Indictment 
charging  that  defendant  ^'unlawfully,  feloniously  and  knowingly 
made  out  and  filed  *   *  *  a  certain  false  and  fraudulent  claim/' 

.  and  that  the  Wlnamac  Bridge  Company,  of  which  he  was  the 
general  manager,  had  "no  just  or  lawful  demand  therefor  against 
the  county  as  he  then  and  there  well  knew,"  sufficiently  charges 
that  defendant  knew  of  its  falsity,    p.  272. 

4.  False  Pretenses. — Fraudulent  Claims  Against  County, — Indict- 
ment.— Copies. — Quotation  Marks, — An  Indictment  for  the  filing 
of  a  false  claim  against  a  county,  charging  that  defendant  filed  a 
claim  "of  the  tenor  following,"  and  setting  out  a  copy  thereof  ex- 
cept the  verification,  but  which  copy  Is  not  enclosed  wlthhi  quo- 
tation marks,  sufllclently  sets  out  the  claim  upon  which  the  prose- 
cution was  founded;  and  mere  omission  of  quotation  marks  or 
mistakes  in  grammar,  spelling  or  punctuation  will  not  vitiate  an 
indictment  or  affidavit    p.  273. 

5.  Criminal  Law. — Insubstantial  Errors. — Defective  Indictment.— 
Appeal, — Insubstantial  defects  in  an  indictment,  of  such  charac- 
ter as  not  to  harm  defendant,  are  not  grounds  for  a  reversal, 
p.  273. 

G.  False  Pretenses. — ?^ames.— Evidence, — Under  an  indictment 
charging  defendant,  who  was  general  manager  of  the  Wlnamac 
Bridge  Company,  with  filing  a  false  claim  against  a  certain 
county,  a  claim  verified  by  the  "Wlnamac  Bridge  Company,  by 
C.  li.  B.,"  Is  admissible,  where  it  Is  the  claim  set  out  in  the  in- 
dictment and  which  was  verified  and  filed  by  defendant    p.  273. 

7.  Criminal  Law. — Indictment. — Wrong  Name. — Ifow  Questioned. 
— After  a  defendant  has  pleaded  not  guilty  and  has  entered  upon 
the  trial,  it  Is  too  late  to  raise  the  objection  that  he  is  bein? 
prosecuted  under  a  wrong  name.    p.  274. 
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8.  False  Pretenses.— Presenfin^jr  False  Claims, — ''VeriflcationJ^^ 
Indictment. — The  verification  of  a  claim  does  not  constitute  a 
part  of  the  claim  proper;  and  an  indictment  for  presenting  a 
false  claim  need  not  set  out  such  verification,    p.  274. 

9.  False  Pretenses. —  Presenting  False  Claims. —  Evidence. — 
Bridge  Contracts. — In  a  prosecution  for  the  filing  of  a  false 
claim  for  the  building  of  a  bridge,  the  commissioners'  record, 
showing  the  filing  of  a  petition  for  the  construction  of  such 
bridge,  the  bids  and  the  contract  are  admissible  in  evidence ;  and 
the  specifications  and  the  blue  print  are  also  admissible  where 
they  are  part  of  the  contract,    p.  276. 

10.  False  Pretenses. — Presenting  False  Claims. — Bridges. — Ex- 
pert Evidence. — In  a  prosecution  for  presenting  a  false  claim 
against  a  county  for  the  construction  of  a  bridge,  testimony  by  an 
expert  engineer  as  to  the  weight  of  the  bridge  and  as  to  the  par- 
ticulars in  which  the  contractor  failed  to  comply  with  the  con- 
tract, is  admissible,    p.    277. 

11.  False  Pretenses. — Presenting  False  Claims. — Bridges. — Con- 
sideration of  Cost  of. — Jury. — In  a  prosecution  for  presenting  to 
a  county  a  false  claim  for  the  construction  of  a  bridge,  the  Jury 
may  consider  the  value  of  the  material  left  out  of  the  bridge, 
and  the  difference  in  cost  of  the  bridge  as  constructed  and  as  con- 
tracted for,  but  the  value  of  the  bridge  as  constructed  Is  irrele- 
vant    p.  278. 

12.  False  Pretenses. — Presenting  False  Claims. — Powers  of 
Boards  of  Commissioners. — Instructions. — In  a  prosecution  for 
presenting  to  a  county  a  false  claim  for  the  construction  of  a 
bridge,  instructions  that  the  board  of  commissioners  has  no 
power  to  vary  such  contracts  except  when  in  session  are  not 
prejudicl2\j,  where  there  was  some  evidence  that  defendant  had 
spoken  to  members  of  the  board  in  respect  to  certain  modifica- 
tions of  the  contract    p.  278. 

13.  Trlal. — Instructions. — Presumptions. — Argument  to  Jury. — 
Where  the  record  fails  to  disclose  what  argument  or  statements 
were  made  to  the  Jury  by  attorneys  for  defendant.  Instructions, 
correct  In  themselves,  are  presumed  to  have  been  Justified  by 
such  statements  and  argument,    p.  279. 

14.  Criminal  Law. — Previous  Good  Reputation. — Mitigation. — In- 
structions.— In  a  prosecution  for  presenting  to  a  county  a  false 
claim,  an  Instruction  that  if  the  Jury  should  believe  the  defend- 
ant guilty  "his  previous  good  character  neither  Justifies,  miti- 
gates nor  excuses  the  offense,*'  is  not  prejudicial  to  defendant,  the 
Jury  having  no  power  to  fix  his  punishment    p.  279. 

15.  CiaifiNAL  Law. — Presenting  False  Claims. — Instructions. — 'No- 
tice.— "Should.** — An  instruction  enumerating  the  elements  neces- 
sary to  a  conviction  for  presenting  a  false  claim  is  not  errone- 
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ous  on  the  ground  of  omitting  defendant's  knowledge  of  the 
falsity  thereof,  and  of  the  use  of  "should"  Instead  of  "might"  In 
descrihing  its  duty  In  respect  to  finding  defendant  guilty,  where 
such  instruction,  in  fact,  did  include  the  element  of  knowledge, 
the  use  of  "should"  being  proi)er.    p.  2M0. 

16.  Criminal  Law. — Instructions. — Svjning. — Rcftiftal. — Where  de- 
fendants requested  instructions  were  not  signed  by  him  nor  by  his 
counsel  (Acts  1909  p.  257)  no  available  error  was  committed  in 
refusing  them.    p.  280. 

17.  Criminal  Law.— -Instructions. — Duplication. — It  is  not  errone- 
ous to  refuse  to  duplicate  Instructions,    p.  281. 

18.  Appeal. — Briefs. — Points. — Waiver. — ^Alleged  errors  not  con- 
tained in  appellants  statement  of  points  cannot  be  raised  at  any 
time  afterwards,    p.  281. 

From  Jasper  Circuit  Court ;  Charles  W.  Hanley,  Judge. 

Prosecution  by  The  State  of  Indiana  against  Charles 
Bader.  From  a  judgment  of  conviction,  defendant  appeals. 
Affirmed. 

George  A.  Williams,  H.  A.  Steis,  B.  D.  OlazehrooJc  and  M. 
M.  Hathaway y  for  appellant. 

James  Bingham,  Attorney-General,  Fred  Longwell,  Pros- 
ecuting Attorney,  A.  0.  Gavins,  Edward  M.  White  and  Will- 
iam II.  Thompson,  for  the  State. 

Monks,  J. — Appellant,  the  secretary-treasurer  and  gen- 
eral manager  of  the  Winamac  Bridge  Company,  was  pros- 
ecuted for  making  out  and  filing  with  the  auditor  of  Jasper 
county,  and  causing  to  be  presented  to  the  commissioners  of 
said  county  for  allowance,  an  alleged  false  and  fraudulent 
claim,  in  violation  of  §2586  Burns  1908,  Acts  1905,  p.  584, 
§675.  That  part  of  said  act  applicable  to  this  case  is  as 
follows:  ''Whoever,  knowing  the  same  to  be  false  or  fraud- 
ulent, makes  out  or  presents  for  payment  or  certifies  as  cor- 
rect to  •  •  •  the  county  auditor,  or  the  board  of  com- 
missioners or  other  officer  of  any  county,  •  •  •  any 
claim,  bill,  note,  bond,  account,  pay  roll  or  other  evidence  of 
indebtedness,  false  or  fraudulent,  for  the  purpose  of  procur- 
ing the  allowance  of  the  same  or  an  order  for  the  payment 
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thereof,    out    of    the    treasury    of    said     •     •     •     county 
*    •    *    shall,  on  conviction,"  be  imprisoned,  etc. 

AppeUant  contends  that  said  §2586  does  not  cover  a  fraud- 
ulent claim  arising  from  a  valid  contract,  as  in  this  case,  but 
only  applies  **  where  the  basis  of  the  claim  was  with- 

1.  out  any  fact  or  transaction  to  support  it."    This 
point  was  before  this  court  and  was  decided  adversely 

to  the  contention  of  appellant  in  the  case  of  Brunaugh  v. 
State  (1910),  173  Ind.  483,  496,  where  the  court  said:  *'The 
indictment  shows  that  the  claim  as  presented  stated  that  a 
certain  amount  of  work  was  performed,  but  that  in  fact  the 
amount  of  work  actually  done  by  the  company  was  very 
much  less  than  that  stated  in  the  claim  presented,  and  that 
the  claim  was  for  more  money  than  was  actually  due  upon 
the  work  which  the  company  had  done  during  the  month  of 
April,  1907.  These  facts,  •  •  •  show  that  the  claim, 
when  presented,  was  a  false  one  within  the  meaning  of  the 
statute  in  question." 

In  the  case  of  United  States  v.  Shapleigh  (1893),  54  Fed. 
126,  128,  136,  4  C.  C.  A.  237,  the  court  quoted  from  an  in- 
struction of  the  trial  court,  as  follows:  ''A  claim  against 
the  government  is  a  'false'  one,  within  the  meaning  of  the 
statute,  if  it  is  an  untrue  claim;  for  example,  if  a  claim  is 
made  for  labor  or  supplies  said  to  have  been  furnished  to  the 
government,  and  the  claim  is  made  for  more  services  than 
have  been  actually  rendered,  or  for  more  supplies  than  have 
been  furnished,  such  a  claim  is  a  false  one  within  the  mean- 
ing of  the  statute." 

Appellant  further  contends  that  the  aflBdavit  is  not  suffi- 
cient, because  it  does  not  allege  that  he  knew  the  claim  in 
question  was  false  or  fraudulent.    It  is  a  general  rule, 

2.  as  counsel  contend,  that  in  cases  where  the  statute  ex- 
pressly makes  knowledge  of  the  fact  that  the  claim  is 

false  or  fraudulent  a  necessary  element  of  the  offense,  it 
must  be  alleged.  22  Cyc.  327;  Powers  v.  State  (1882),  87 
Ind.  97;  State  v.  WUliams  (1894),  139  Ind.  43,  47  Am.  St. 
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255 ;  10  Ency.  PL  and  Pr.  495.  But  the  affidavit  in  this  case 
does  allege  knowledge,  and  is  in  this  respect  sufficient. 

It  alleges  that  appellant  **  unlawfully,   feloniously  and 

knowingly  made  out  and  filed    •     *     *    a  certain  false  and 

fraudulent  claim,"  etc.     This  is  the  usual  form  of 

3.  alleging  knowledge.  See  Gillett,  Crim.  Law  (2d  ed.) 
§300;  Sloores  &  Elliott,  Indiana  Crim.  Law  §1235. 
See,  also,  Ferris  v.  State  (1901),  156  Ind.  224,  225-227. 

In  the  case  of  State  v.  Williams,  supra,  the  same  question 
was  presented  to  the  court  and  carefully  considered.  In  that 
case  the  allegation  that  the  defendant  *'did  then  and  there 
unlawfully,  falsely,  fraudulently  and  knowingly  utter,  pub- 
lish and  pass  *  *  *  as  true  and  genuine  a  certain  false, 
forged  and  counterfeit  promissory  note,"  was  held  to  be  a 
sufficient  allegation  that  the  defendant  knew  the  note  was 
false,  forged  and  counterfeit.  See  authorities  given  in  the 
case  just  cited.  See,  also,  22  Cyc.  328;  12  Am.  and  Eng. 
Ency.  Law  522;  United  States  v.  Clark  (1888),  37  Fed.  106; 
United  States  v.  Nathan  (1894),  61  Fed.  936;  Rosen  v. 
U7iited  States  (1896),  161  U.  S.  29,  31,  32,  16  Sup.  Ct.  434, 
40  L.  Ed.  606;  Price  v.  United  States  (1897),  165  U.  S.  308, 
17  Sup.  Ct.  366,  41  L.  Ed.  727. 

But  even  if  we  test  the  affidavit"  in  this  case  by  the  strict 
rule  claimed  by  appellant,  it  is  good,  for  later  in  the  affi- 
davit it  is  charged  that  the  Winamac  Bridge  Company  had 
**no  just  or  lawful  demand  therefor  against  said  county  as 
he  then  and  there  well  knew."  This  could  mean  nothing  if 
it  does  not  mean  that  appellant  presented  a  claim  with  the 
knowledge,  at  the  time  he  presented  it,  that  it  was  false  and 
fraudulent. 

The  next  contention  of  appellant  is  that  the  affidavit  is 
bad  for  uncertainty,  in  that  it  does  not  give  either  the  sub- 
stance or  the  exact  copy  of  the  claim  referred  to. 

Appellant  concedes  that  the  affidavit  might  describe  the 
claim  upon  which  the  prosecution  is  based,  either  by  setting 
out  its  substance  or  by  setting  out  an  exact  copy.     He  in- 
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sigts,  however,  that  by  using  the  words,  **of  the  tenor 
4.  following,"  the  affidavit  undertakes  to  set  out  an  ex- 
act copy  of  the  claim.  This  is  what  the  affidavit  does, 
and  the  claim,  as  alleged,  was  given  in  evidence.  The  point 
made  by  appellant,  that  the  quotation  marks  are  necessary  in 
the  affidavit  to  inform  him  of  where  the  claim  ends,  and  that 
because  they  are  omitted  it  is  too  uncertain,  is  not  well  taken. 
It  is  well  settled  that  where  the  meaning  is  clear,  a  mere  mis- 
take in  grammar,  spelling  or  punctuation  does  not  vitiate  an 
indictment  or  affidavit.  Gillett,  Crim.  Law  (2d  ed.)  §125; 
22  Cyc.  292;  State  v.  Hedge  (1855),  6  Ind.  330;  Ward  v. 
State  (1873),  50  Ala.  120;  Fuller  v.  State  (1897),  117  Ala. 
200,  23  South.  73;  Peacock  v.  State  (1910),  174  Ind.  185; 
Comviontvealth  v.  Wright  (1848),  1  Cush.  (Mass.)  46,  64,  65. 
The  exact  beginning  and  end  of  the  claim  as  set  out  in  the 
affidavit  are  clear,  and  appellant  could  not  have  been  misled 
nor  injured  by  the  omission  of  the  quotation  marks. 

It  is  well  settled  that  minor  defects  in  an  affidavit,  of  such 

a  nature  that  the  accused  has  not  been  harmed  by  them,  are 

not  cause  for  reversal  in  this  court.     §2063,  subd.  10, 

5.  Bums  1908,  Acts  1905  p.  584,  §192;  Billings  v.  State 
(1886),  107  Ind.  54,  57,  58,  57  Am.  Rep.  77;  Jay  v. 

State  (1879),  69  Ind.  158;  Musgrave  v.  State  (1893),  133 
Ind.  297;  Rivers  v.  State  (1896),  144  Ind.  16;  Drake  v.  State 
(1896),  145  Ind.  210;  Selby  v.  State  (1904),  161  Ind.  667; 
Fisher  v.  State  (1891),  2  Ind.  App.  365;  Agar  v.  State, 
(1911),  ante,  234.  It  is  evident  that  said  objections  made  to 
the  affidavit  are  not  tenable. 

Appellant  contends  that  the  court  erred  in  admitting  in 

evidence  a  claim  verified  by  the  ''Winamac  Bridge  Company, 

by  C.  L.  B."    The  claim  is  identical  with  that  set  out 

6.  in  the  affidavit,  and  the  evidence  shows,  without  con- 
flict, that  the  claim  introduced  was  made  out  and 

sworn  to  by  appellant,  and  by  him  mailed  to  the  auditor  of 
VcH.  176—18 


Digitized  by  LjOOQIC 


274  SUPREME  COURT  OP  INDIANA, 

Bader  r.  State— 170  Ind.  2()S. 

Jasper  county.    Agar  v.  State,  supra.    The  fact  that  the  pro- 
eeetlinf?s  were  had  against  appellant  under  a  wrong 

7.  name  cannot  avail  him,  when  he  has  pleaded  not 
guilty,  and  entered  upon  the  trial  of  the  case  without 

making  objection  thereto.  §2050  Burns  1908,  Acts  1905 
p.  584,  §179;  Gillett,  Crim.  Law  (2d  ed.)  §§127,  764;  Uter- 
bnrgh  v.  State  (1846),  8  Blackf.  202;  State  v.  Brunell 
(1872),  29  Wis.  435,  438,  439;  Commonwealth  v.  Fredericks 
(1875),  119  Mass.  199,  204;  Oahe  v.  State  (1845),  6  Ark.  519, 
523;  Davids  v.  People  (1901),  192  111.  176, 185,  61  N.  E.  537; 
Washington  v.  State  (1880),  68  Ala.  85.  See,  also,  Agar  v. 
State,  supra. 

The  only  other  theory  under  which  appellant  can  say  that 
this  is  not  the  claim  set  out  in  the  affidavit,  is  that  the  verifi- 
cation is  a  part  of  the  claim,  and  that  as  the  State 

8.  has  not  set  out  the  verification  as  a  part  of  the  claim 
it  cannot  be  introduced  in  evidence. 

In  1  Bouvier's  Law  Diet.  (15th  ed.)  320,  a  claim  is  defined 
as  ''the  assertion  of  a  liability  to  the  party  making  it  to  do 
some  service  or  pay  a  sum  of  money."  A  verification  is  de- 
fined by  the  same  author  as  **the  certificate  that  the  writing 
is  true.''    2  Bouvier's  Law  Diet.  (15th  ed.)  781. 

Black's  Law  Diet.  •(2d  ed.)  205  says:  **A  claim  is  a 
right  or  title,  actual  or  supposed,  to  a  debt,  privilege,  or  other 
thing  in  the  possession  of  another."  Verification  is  defined 
as  a  **  confirmation  of  the  correctness,  truth,  or  authenticity 
of  a:  pleading,  account,  or  other  paper,  by  an  affidavit,  oath, 
or  deposition,"  Black's  Law  Diet.  (2d  ed.)  1203. 

In  8  Words  and  Phrases  7296  it  is  said :  "The  term  'veri- 
fied, '  as  applied  to  pleadings  and  statements  of  claims  filed 
with  municipal  officers,  has  a  settled  meaning,  and  refers  to 
an  affidavit  attached  to  such  a  statement  of  claim,  as  to  the 
truth  of  the  matters  therein  set  forth." 

In  the  case  of  Patterson  v.  City  of  Brooklyn  (1896),  6 
App.  Div.  127, 128,  40  N.  Y.  Supp.  581,  the  action  related  to 
a  claim  filed  with  the  controller  of  the  city  of  BrooHyxi, 
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which  claim,  under  the  law,  was  required  to  be  verified.  The 
court  said:  **The  term  *  verified,'  as  applied  to  pleadings 
and  statements  of  this  character,  has  a  settled  meaning  in 
our  statutory  law,  and  it  refers  to  an  affidavit  attached  to 
the  statement  as  to  the  truth  of  the  matters  therein  set 
forth." 

In  the  case  of  State  v.  Trook  (1909),  172  Ind.  558,  560, 
the  word '  *  verify ' '  is  defined  as  follows :  * '  The  primary  defi- 
nition of  the  verb  'verify,'  when  used  in  matters  of  law,  as 
given  in  the  Standard  Dictionary  is :  *  To  affirm  under  oath ; 
confirm  by  formal  oath ;  as,  to  verify  pleadings  in  an  action ; 
to  verify  accounts,  etc'  " 

The  language  of  our  statute  providing  for  the  filing  and 
allowing  of  claims  against  counties  (§§6002,  6008  Burns 
1908,  §5758  R.  S.  1881,  Acts  1897  p.  187,  §4)  would  imply 
that  the  claim  and  the  verification  are  separate  instruments. 
It  has  been  held  that  the  certificate  of  acknowledgment 
attached  to  a  deed  or  a  mortgage  forms  no  part  thereof,  but 
is  a  separate  instrument  (Sturgeon  v.  Board,  etc.  [1879],  65 
Ind.  302;  State  v.  Dufour  [1878],  63  Ind.  567) ;  that  an  in- 
dorsement is  no  part  of  a  check  or  note,  and  need  not  be  set 
out  in  the  indictment  or  information  for  uttering  a  forged 
or  counterfeit  check  or  note,  and  that  there  is  no  variance 
between  the  indictment  and  the  evidence,  if  an  indorsed 
check  or  note  is  given  in  evidence  {Miller  v.  People  [1873], 
52  N.  Y.  304,  11  Am.  Rep.  706;  Hess  v.  State  [1831],  5  Ohio 
*5,  23  Am.  Dec.  767;  Perkins  v.  Commonwealth  [1851],  7 
Oratt.  651,  56  Am.  Dec.  123).  It  is  also  held  in  relation  to 
pleadings  required  by  law  to  be  verified,  that  the  verification 
is  not  a  part  of  the  pleading,  and  that  such  a  pleading  un- 
verified is  good  as  against  a  demurrer.  Vail  v.  Rinehart 
(1886),  105  Ind.  6,  11;  Toledo  Agricultural  Works  v.  Work 
(1880),  70  Ind.  253,  255;  M'Cormick  v.  Maxwell  (1836),  4 
Blackf.  168;  Hagar  v.  ifounts  (1832),  3  Blackf.  57;  Hagar  v. 
Mounts  (1833),  3  Blackf.  261. 
We  hold,  therefore,  that  the  verification  is  not  a  part  of 
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the  claim,  but  a  separate  and  distinct  instrument  appended 
thereto.  It  follows  that  the  claim  was  properly  admitted  in 
evidence,  as  matters  which  do  not  form  a  part  of  an  instru- 
ment need  not  be  set  out  in  the  indictment  or  affidavit,  and 
their  presence  on  the  instrument  does  not  constitute  a  vari- 
ance when  the  instrument  is  offered  in  evidence.  22  Cyc. 
355;  Commonwealth  v.  Harmon  (1854),  2  Gray  (Mass.)  289; 
Commonurealth  v.  Taylor  (1850),  5  Cush.  (Mass.)  605; 
Langdale  v.  People  (1881),  100  111.  263;  Hess  v.  State, 
supra;  Perkins  v.  Commonwealth,  supra;  Miller  v.  People, 
supra. 

It  is  further  contended  that  the  trial  court  erred  in  allow- 
ing the  State  to  introduce  in  evidence  the  commissioners' 
record,  showing  the  filing  of  a  petition  for  the  bridge, 

9.  the  bids  and  the  contract  entered  into  between  the 
board  of  comnussioners  and  the  Winamac  Bridge 
Company  for  the  construction  of  the  bridge  for  which  said 
claim  was  filed.  The  transaction  relating  to  the  letting  of 
the  contract  and  the  contract  were  relevant  to  the  issues  in 
this  case.  The  record  offered  is  one  which  it  was  the  duty  of 
the  auditor  of  said  county  to  keep.  §9458  Bums  1908,  §5895 
R.  S.  1881.  It  foUows  that  the  court  did  not  err  in  allowing 
the  record  to  be  introduced  in  evidence.  **  Whenever  there 
is  a  duty  to  record  ofiScial  doings,  the  record  thus  kept  is 
admissible."  3  Wigmore,  Evidence  p.  1993,  and  see  State, 
€x  rel.  v.  Sultan  (1885),  99  Ind.  300,  304,  305;  Bums  v. 
Harris  (1879),  66  Ind.  536,  540;  Wells  v.  Board,  etc.  (1864), 
22  Ind.  241;  Kyburg  v.  Perkins  (1856),  6  Cal.  674,  675; 
Ferguson  v.  Clifford  (1858),  37  N.  H.  86,  95;  Hempton  v. 
State  (1901),  111  Wis.  127,  133,  86  N.  W.  596;  Evanston  v. 
Gunn  (1878),  99  U.  S.  660,  665-667,  25  L.  Ed.  306. 

As  there  was  evidence  that  the  specifications  and  the  blue 
print  were  a  part  of  the  contract,  they  were  properly  admit- 
ted in  evidence. 

It  is  next  contended  by  appellant  that  it  was  error  to  allow 
witness  Wallace  Marshall  to  answer  the  following  question : 
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'*  State  what  you  actually  found  in  the  bridge,  and 
10.  how  it  diflEered,  if  any,  from  the  plans  and  specifica- 
tions." In  response  to  this  question  witness  gave  in 
detail  the  weights  of  the  various  parts  of  the  bridge  as  called 
for  in  the  plans  and  specifications,  the  weights  as  constructed, 
and  the  difference  in  weight  between  the  two.  Said  evidence 
was  to  the  effect  that  the  weight  of  the  metal  in  the  bridge 
as  constructed  was  13,885  pounds  less  than  it  would  have 
been  if  constructed  according  to  the  contract ;  that  the  weight 
of  the  metal  in  the  bridge  constructed  was  thirty-five  per 
cent  less  than  the  metal  in  the  bridge  contracted  for;  that 
the  fair  market  value  of  said  13,885  pounds  of  metal,  manu- 
factured in  the  design  for  bridge  construction  at  the  time 
this  bridge  was  constructed,  was  $312;  that  it  would  have 
cost  $100  more  to  erect  the  superstructure  of  the  bridge 
according  to  the  contract  than  it  did  as  it  was  constructed ; 
that  the  strength  of  the  bridge  constructed  was  one-half  what 
it  would  have  been  if  constructed  according  to  the  contract. 
Appellant  insists  that  this  testimony  was  a  mere  conclu- 
sion, but  he  cites  no  authorities  to  sustain  this  contention. 
The  witness  was  an  expert  engineer,  and  it  was  proper  to 
permit  him  to  give  his  opinion,  or  the  result  of  his  calcula- 
tions, on  facts  involving  special  skill  in  his  profession,  from 
which  the  jury  unaided  could  not  be  supposed  to  draw 
proper  conclusions.  17  Cyc.  67;  Moelering  v.  Smith  (1893), 
7  Ind.  App.  451,  456. 

In  the  cast  last  cited,  an  engineer  was  permitted  to  testify 
to  the  amount  of  stone  in  a  wall,  basing  his  calculations  upon 
the  dimensions  given  by  another  engineer.  In  discussing  the 
propriety  of  admitting  said  testimony  the  court  said:  '*If 
the  jury  were  competent  to  make  the  calculations,  the  figures 
of  Shea  and  Fowler  [the  engineers]  could  do  no  harm,  for 
the  jury  could  verify  them  and  decide  for  itself  as  to  their 
correctness.  •  •  •  The  calculations  would  involve  con- 
Kiderable  time,  labor  and  the  exercise  of  some  skill  in  the 
rules  of  mensuration,  and  it  was  not  improper  to  permit 
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the^  engineers  and  mechanics  to  give  in  evidence  the  result 
of  their  estimate." 

It  is  evident,  upon  the  rule  laid  down  in  the  ease  just 
citeti  that  it  was  proper  for  the  witness  in  this  ease  to  tes- 
tify as  to  the  weight  of  the  material  called  for  by  the  specifi- 
oati'^ns  and  the  weight  of  the  material  used.  If  it  is  error 
to  allow  him  to  make  the  subtractions,  the  error  would  be 
liarniless,  as  the  jury  could  easily  verify  this  part  of  the 
calculation* 

It  was  proper  for  the  jury,  in  determining  the  issues  in 

the  case,  to  consider  the  value  of  the  material  left  out  of 

the  bridge,  and  also  the  diflference  in  the  cost  of  con- 

11.  strueting  the  bridge  as  it  was  and  what  it  would  have 
l)een  if  constructed  according  to  the  contract 

The  value  of  the  bridge  as  constructed  was  not  relevant 
to  the  issues  in  the  case,  and  evidence  offered  by  appellant  to 
sliow  said  value  was  properly  excluded,  for  the  reason  that 
even  if  the  bridge  as  constructed  was  worth  the  contract 
price  or  more,  that  would  not  be  a  defense. 

Appellant  complains  of  instructions  seven  and  eight,  given 

by  the  court,  in  regard  to  the  lowers  and  duties  of  boards 

of  comiuissioners  in  letting  contracts  for  the  con> 

12.  struction  of  bridges,  to  the  effect  that  the  board  had 
no  power  to  vary  such  contract  except  when  in  session. 

Appellant  concedes  their  correctness  as  abstract  prop- 
ositions of  law,  but  insists  that  they  were  not  applicable  to 
the  issues  in  the  cause.  The  alleged  false  claim  was  made 
out  and  presented  for  a  balance  of  $300  claimed  to  be  due 
the  Winaraac  Bridge  Company  on  a  seventy-foot  steel  bridge 
constructed  by  it  under  a  contract  in  writing  between  said 
bridge  company  and  the  Board  of  Commissioners  of  the 
County  of  Jasper.  There  was  evidence  given  on  behalf  of 
appellant  tending  to  prove  conversations  between  appellant 
and  some  of  the  members  of  the  board  in  regard  to  the  ina- 
bility of  appellant  to  procure  the  material,  necessary  to  con- 
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struct  the  bridge  according  to  the  contract,  and  to  com- 
plete it  at  the  time  fixed  in  the  contract;  and  appellant 
testified  that  he  said  to  said  commissioners  that  the  company 
could  build  the  bridge  within  the  time  fixed  out  of  material 
on  hand,  with  some  variation  from  the  contract.  Under  this 
state  of  the  evidence  the  court  did  not  err  in  giving  said 
instructions. 

JMoreover,  as  it  is  not  disclosed  by  the  record  what  argu- 
ment or  statements  counsel  for  appellant  made  to  the  jury 
in  regard  to  said  evidence,  we  are  bound  to  indulge 

13.    all  reasonable  presumptions  in  favor  of  the  action  of 

the  trial  court,  and  must  presume  that  counsel  for 

appellant  made  such  argument  as  justified  the  giving  of  said 

instructions  seven  and  eight.    Reid  v.  State  (1895),  141  Ind. 

116,  122,  123. 

Instruction  six,  given  by  the  court,  informed  the  jury  that 

if  it  believed  from  the  evidence  that  appellant  was  guilty, 

**his  previous  good  character  neither  justifies,  miti- 

1^.  gates  nor  excuses  the  offense."  Appellant  insists  that 
the  instruction  is  erroneous  in  stating  that  previous 
good  character  does  not  mitigate  the  offense,  and  cites  Voght 
v.  State  (1896),  145  Ind.  12,  17,  which  he  claims  holds  that 
previous  good  character  of  a  defendant  **is  competent  in 
mitigation  of  his  punishment."  Neither  the  case  cited,  nor 
any  of  the  cases  cited  therein,  holds  that  such  evidence  will 
mitigate  the  punishment  of  a  defendant. 

Said  cases  hold  that  an  instruction  is  not  erroneous  which 
informs  the  jury  that  if  it  is  satisfied  beyond  a  reasonable 
doubt  of  a  defendant's  guilt,  **then  his  previous  good  char- 
acter would  not  avail  him  as  a  defense  or  entitle  him  to  an 
acquittal." 

This  is  substantially  the  same  as  the  instruction  com- 
I'lained  of  in  this  case.  Even  if  previous  good  character 
might  avail  in  mitigating  a  defendant's  punishment — a  ques- 
tion we  need  not  and  do  not  decide — ^the  instruction  com- 
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plained  of  was  not  erroneous,  for  the  reason  that  it  had 
reference  alone  to  the  question  of  his  being  guilty  of  the 
offense  charged,  and  not  to  his  punishment. 

Moreover,  under  the  law  in  force  at  the  time  of  the  trial, 
the  jury  was  not  authorized  to  assess  any  punishment,  but 
only  to  find  by  the  verdict  whether  appellant  was  guilty  or 
innocent.  Under  such  circumstances,  even  if  the  word 
''mitigates"  in  said  instruction  was  erroneous,  it  was 
harmless. 

Appellant  complains  of  instruction  nine,  given  by  the 
court,  for  the  reason  that  it  "undertook  to  state  aU 

15.  the  elements  necessary  to  a  conviction,  and  concluded 
by  telling  the  jury  that  if  it  found  aU  the  facts  enu- 
merated'* it  should  find  the  defendant  guilty. 

The  objections  to  the  instruction  are  that  it  omitted  the 
element  of  knowledge  on  the  part  of  appellant  that  the  claim 
was  false  and  fraudulent,  and  that  the  court  erroneously  used 
the  word  "should"  instead  of  "might." 

Said  instruction  makes  appellant's  knowledge  of  the  falsity 
of  the  claim,  and  that  the  claim  was  filed  for  the  purpose  of 
defrauding  Jasper  county,  essential  elements  of  the  offense, 
and  it  is  not  therefore  open  to  the  first  objection  urged.  The 
use  of  the  word  "should"  was  not  erroneous.  Walker  v. 
State  (1894),  136  Ind.  663,  670,  671;  Deal  v.  State  (1895), 
140  Ind.  354,  364,  368-370;  Southern  B.  Co,  v.  State  (1905), 
165  Ind.  613,  622,  623,  and  cases  cited;  Fifer  v.  Ritter 
(1902),  159  Ind.  8, 11, 12;  Strebin  v.  Lavengood  (1904),  163 
Ind.  478,  493,  494. 

As  the  instructions  requested  by  appellant  do  not  appear 

to  have  been  signed  by  him  or  his  counsel,  as  required  by 

Acts   1909   p.   257,   there   was   no   available    error 

16-   committed  in  refusing  to  give  them.    Olover  v.  State 

(1887),  109  Ind.  391,  403,  and  cases  cited;  Collett  v. 

State  (1901),  156  Ind.  64;  Musserv.  State  (1901),  157  Ind. 

423,  445,  446;  Starr  v.  State  (1903),  160  Ind.  661,  668,  and 

cases  cited;  Eacock  v.  State  (1907),  169  Ind.  488,  506,  507. 
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See,  also,  Pittsburgh,  etc.,  B.  Co.  v.  O 'Conner  (1909),  171 
Ind.  686,  699,  and  cases  cited.  Board,  etc.,  v.  Legg  (1887), 
110  Ind.  479,  486;  Stott  v.  Smith  (1880),  70  Ind.  298,  303, 
and  cases  cited;  Chicago,  etc.,  B.  Co.  v.  Hedges  (1886),  105 
Ind.  39»,  403;  Craig  v.  Frazier  (1891),  127  Ind.  286,  288; 
Mace  y.  Clark  (1908),  42  Ind.  App.  506,  and  cases  cited; 
State  Nat.  Bank  v.  Bennett  (1894),  8  Ind.  App.  679,  684, 
and  cases  cited;  Lake  Erie,  etc.,  B.  Co.  v.  Close  (1892),  5 
Ind.  App.  444,  449,  450. 

We  have  exanuned  the  instructions  requested  by  appel- 
lant, and  refused,  and  find  that  so  far  as  they  correctly  i 
expressed  the  law  they  were  substantially  embraced 

17.  in  those  given  by  the  court     Such  being  the  case, 
appellant  would  have  no  ground  for  complaint  even 

if  the  instructions  requested  had  been  signed,  as  required  by 
the  statutes.    Miisser  v.  State,  supra,  and  cases  cited. 

Under  the  fifth  clause  of  rule  twenty-two,  no  alleged  error 

or  point  not  contained  in  appellant's  statement  of  points  can 

be  raised  afterwards,  either  by  reply  brief,  or  in  oral 

18.  or  printed  argument,  or  on  petition  for  rehearing. 
Pittsburgh,  etc.,  B.  Co.  v.  Lightheiser  (1907),  168  Ind. 

438,  467;  Kelley  v.  Bell  (1909),  172  Ind.  590,  599. 

Having  determined  all  the  questions  presented  by  the 
statement  of  points,  and  not  waived,  and  finding  no  available 
error,  the  judgment  is  afSrmed. 


Ryan  v.  The  State  of  Indiana. 

[No.  21,606.    Filed  June  29,  1911.] 

1.  Constitutional  La^^. —Remission  of  Pines  and  Forfeitures.-^ 
Coftts. — Powers  of  Oovemor, — ^Under  article  5,  §17,  of  the  Consti- 
tution, providing  tliat  tlie  Governor  "sliall  have  tlie  power  to  re- 
mit fines  and  forfeitures,  under  such  regulations  as  may  be  pre- 
scribed by  law,"  the  Governor  has  no  power  to  remit  costs  in  a 
criminal  ease.    p.  282. 
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2.  Costs. — Ownership. — ^The  costs  in  a  case  that  formerly  belonged 
to  tlio  officers  now  belong  to  the  county  or  State  and  are  used  to 
reimburse  the  county  or  State  for  the  payment  of  salaries  to  such 
officers,    p.  2bS, 

From  Howard  Circuit  Court ;  L.  /.  Kirkpatrick^  Judge. 

Prosecution  by  The  State  of  Indiana  against  Larry  Ryan. 
From  a  judgment  of  conviction  he  appeals.  On  motion  to 
be  relieved  from  costs.  Motion  denied.  (For  decision  on 
merits,  see  174  Ind.  468.) 

8,  G.  Gifford  and  Harness,  Moon  A  Voorhis,  for  appellant. 

James  Biuyham,  Attorney-General,  A.  O.  Manning,  Prose- 
cuting Attorney,  A.  G,  Gavins,  E.  M.  White  and  W.  H. 
Thompson,  for  the  Slate. 

iloNKS,  J. — ^Appellant  has  filed  a  motion  to  be  relieved 

from  the  costs  in  this  case,  on  the  ground  that  the  Governor 

of  the  State,  after  the  judgment  of  the  court  below 

1.  had  been  affirmed,  **  remitted  said  fine  and  costs  as- 
sessed in  favor  of  the  State  of  Indiana  and  the  county 
of  Howard  in  said  cause,  which  remission  is  in  full  force  and 
includes  all  costs  taxed  in  this  court." 

The  Attorney-General  has  appeared,  and  contests  said  mo- 
tion on  the  ground  that  article  5,  §17,  of  the  Constitution  of 
this  State,  which  provides  that  the  Governor  ** shall  have 
power  to  remit  fines  and  forfeitures,  under  such  regulations 
as  may  be  prescribed  by  law,''  and  §7438  Bums  1908,  §4900 
R.  S.  1881,  only  authorizes  the  remission  by  the  Governor  of 
fines  and  forfeitures,  and  not  the  remission  of  costs. 

It  has  been  held  in  this  State  that  the  Governor  can  only 
remit  fines  and  forfeitures  in  pursuance  of  the  provisions  of 
law.    State  v.  Dunning  (1857),  9  Ind.  20,  23,  24. 

At  the  time  when  part  of  the  costs  in  a  criminal  case 
were  taxed  and  adjudged  on  conviction  against  the  defendant 
in  favor  of  certain  officers,  it  was  uniformly  held  that  the 
Governor  had  no  power  to  remit  the  costs  due  to  such  officers. 
State  V.  Farley  (1846),  8  Blackf.  229;  State  v.  Dunning, 
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supra;  Griffin  v.  Wilcox  (1863),  21  Ind.  370,  393;  Law  v. 
Vierling  (1873),  45  Ind.  25. 

Under  existing  laws,  the  costs,  which  were  formerly  taxed 

and  adjudged  on  conviction  in  favor  of  such  officers^  are  now 

taxed  and  adjudged  in  favor  of  the  county  and  State, 

2.  and  such  officers  are  paid  for  their  services  by  the 
State  or  the  county  out  of  its  own  treasury. 

The  costs  are  the  property  of  the  State  or  the  county  the 
same  as  they  were  the  property  of  the  officers  under  former 
laws,  and  are  intended  to  reimburse,  in  part  at  least,  the 
State  and  county  for  the  salaries  paid  to  such  officers. 

In  Anglea  v.  Commonwealth  (1853),  10  Gratt.  (Va.)  696, 
it  was  held  that  a  pardon  did  not  release  a  couvicted  person 
from  costs  due  to  the  State,  incurred  in  his  prosecution.  The 
court  said:  ''The  fine  is  imposed  for  the  purpose  of  punish- 
ment. •  •  •  But  with  regard  to  costs  it  is  diflPerent. 
They  are  exacted  simply  for  the  purpose  of  reimbursing  to 
the  public  treasury  the  precise  amount  which  the  conduct  of 
the  defendant  has  rendered  it  necessary  should  be  expended 
for  the  vindication  of  the  public  justice  of  the  state  and  its 
violated  laws.  It  is  money  paid,  laid  out  and  expended  for 
tlie  purpose  of  repairing  the  consequences  of  the  defendant's 
wrong.  It  is  demanded  of  him  for  a  good  and  sufficient 
consideration,  and  constitutes  an  item  of  debt  from  him  to 
the  commonwealth.  •  •  •  The  right  to  enforce  payment 
of  them  is  a  mere  incident  to  the  conviction,  and  thereby 
vested  in  the  commonwealth  for  the  sole  purpose  of  replacing 
in  the  treasury  the  amount  which  the  defendant  himself  has 
caused  to  be  withdrawn  from  it.  And  it  can  make  no  sub- 
stantial difference  whether  the  money  is  going  directly  to  the 
witnesses  and  others  who  are  entitled  to  be  paid  for  their 
services  in  the  prosecution,  or  the  commonwealth  having  paid 
them,  stands  by  substitution  in  their  place." 

It  is  evident  that  the  words  ''fines  and  forfeitures*'  used 
in  the  Constitution,  and  in  the  statute  passed  thereunder,  do 
not  include  costs,  and  that  the  (Governor  of  this  Stale  has 
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no  power  to  remit  the  costs  due  to  the  State  or  county  in  a 
criminal  case.    Manlove  v.  Stale  (1899),  153  Ind.  80,  81. 
The  motion  of  appellant  is  therefore  overruled^ 


Hoffman  v.  The  State  op  Indiana. 

[No.  21,703.    Filed  October  3,  1911.] 

1.  Rape. —  Indictment, —  Blank  Dates. —  An  indictment  for  rape 
charging  that  defendant  did  "on  the day  of  July,  1908,"  com- 
mit such  crime,  is  sufficient,  where  the  whole  month  of  July  was 
within  the  statutory  period  for  the  beginning  of  such  prosecution, 
p.  285. 

2.  Indictment. — Motion  to  Quash, — Failure  of  Record  to  Show 
that  Indictment  Was  Endorsed  "A  True  BilV'—A  failure  of  the 
order  book  to  show  that  the  indictment  on  which  defendant  was 
convicted  was  endorsed  "a  true  bill,"  cannot  be  questioned  on  a 
motion  to  quash  the  indictment,    p.  285. 

3.  Criminal  Law. — Harmless  Error, — Appeal. — A  Jndgiiient  of  con- 
Tiction,  clearly  right  on  the  merits,  wUl  not  be  reversed  for  in- 
substantial or  unprejudiclal  errors,    p.  286. 

From  Allen  Circuit  Court;  Edward  O'Bourke,  Judge. 

Prosecution  hy  The  State  of  Indiana  against  Henry  Hoff- 
man.   From  a  judgment  of  conviction,  he  appeals.  Affirmed, 

Samuel  M.  Hench,  for  appellant. 

Thom^as  M.  Honan,  Attorney-General,  Thomas  H.  Brana- 
man,  Edward  M.  White  and  James  E.  McCullough,  for  the 
State. 

Morris,  J. — This  is  an  appeal  from  a  judgment  on  a  ver- 
dict of  a  jury  finding  appellant  guilty  of  the  crime  of  rape, 
as  defined  in  §2250  Bums  1908,  Acts  1907  p.  85. 

The  indictment  charges  that  *'on  the day  of  July, 

1908,"  appellant  did  unlawfully  and  feloniously  have  car- 
nal knowledge  of  a  female  child  who  was  then  under 
1.    sixteen  years  of  age,  and  who  was  then  of  the  age  of 
fifteen  years.    The  indictment  was  returned  on  Sej)- 
tember  23,  1908,  and  was  indorsed  as  follows:    ''State  of 
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Indiana  v.  Henry  Hoffman.  Indictment  for  rape.  A  trae 
bill.    Thomas  A.  WiUdnison,  Foreman*" 

A  motion  to  qnash  the  indictment  was  ovemiled.  It  is 
claimed  this  action  was  erroneous,  because  the  day  of  the 
month  of  July,  1908,  is  not  stated  This  was  unnecessary. 
Time  was  not  an  ingredient  of  the  offense.  July,  1908,  was 
within  the  statutory  limitation  of  five  years,  prescribed  for 
prosecutions  for  rape.  §§1887,  2046,  2063  Burns  1908,  Acts 
1905  p.  584,  §§20, 175, 192. 

It  is  insisted  that  the  indictment  was  defective  because 

the  order-book  entry  does  not  show  that  it  was  indorsed  **a 

true  bill"  and  signed  by  the  foreman;  that  it  was 

2.  necessary  that  the  order-book  of  the  court  should  show 
that  the  indictment  was  returned  into  court  indorsed 

"a  true  bill,"  before  the  clerk  was  warranted  in  copying  into 
the  record  the  indorsement  on  the  indictment. 

Objections  to  defects  in  order-book  entries  of  the  court 
cannot  be  raised  on  a  motion  to  quash  the  indictment.  Such 
motion  can  challenge  the  indictment  for  such  defects 
only  as  appear  on  the  face  thereof.  §2065  Burns  1908,  Acts 
1905  p.  5^4,  §194;  Ford  v.  State  (1887),  112  Ind.  373,  and 
cases  cited.  No  error  was  committed  in  overruling  the  mo- 
tion to  quash. 

Appellant  contends  that  the  court  erred  in  admitting  in 

evidence  certain  testimony,  in  excluding  evidence  claimed  to 

have  been  admissible,  in  giving  to  the  jury  certain 

3.  instructions  of  its  own  motion,  and  in  refusing  to 
give   proper   instructions   tendered   by    appellant's 

counsel. 

If  it  should  be  conceded  that  the  lower  court  erred  in  each 
instance,  as  contended  by  appellant,  the  fact  remains  that 
such  alleged  errors  were  quite  technical,  and  did  not  preju- 
dice the  substantial  rights  of  the  accused;  and  in  such  case, 
it  is  the  duty  of  this  court  to  disregard  them.  No  act  of  the 
trial  court,  or  its  failure  to  act,  could  in  any  manner  have 
affected  the  result.    It  is  not  necessary  nor  desirable  to  set 
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out  the  nauseating  details  of  the  evidence.  The  defendant 
was  a  married  man,  twenty-four  years  of  age.  In  the  faithful 
discharge  of  its  duty,  the  jury  could  not  have  returned  a 
different  verdict.    Judgment  a£Srmed. 


KoHR  V.  Town  of  North  Manchester. 

[Xo.  21,997.     Filed  October  3,  1911.] 

1.  Municipal  Corporations. — Street  Assessments. — Reassessment, 
—f^tatutis— Repeal.— The  act  of  1909  (Acts  1909  p.  412,  §4),  re- 
pealing, without  a  saving  clause,  §111  of  the  act  of  1905  (Acts 
1905  p.  219,  IS716  Bums  1908)  giving  to  an  aggrieved  frontager 
the  right  to  have  a  review  of  his  street  assessment,  extinguished 
such  right,  though  appraisers  had  been  appointed  and  had  re- 
ported a  disagreement    p.  287. 

2.  Municipal  Corporations. — Street  Assessments. — Reassessment. 
-Statutes.— Repeal— Effect.— Appeal.— The  act  of  1909  (Acts 
1909  p.  412,  §4),  repealing,  without  a  saving  clause,  §111  of  the 
act  of  1905  (Acts  1905  p.  219,  §8716  Bums  1908),  providing  that 
an  aggrieved  frontager  may  petition  the  circuit  or  superior  court 
for  the  api)olntment  of  three  appraisers  whose  decision  shall  be 
final,  such  a  petition,  filed  before  the  passage  of  the  repealing  act 
will  not  constitute  an  ai)peal  within  the  meaning  of  the  act  of 
1909,  supra,  providing  that  an  aggrieved  frontager  may  apjieal 
from  such  assessment  to  the  circuit  or  superior  court  and  secure 
a  new  trial  thereof,  since  the  former  proceeding  for  a  reassess- 
ment was  purely  ministerial  and  not  judicial,    p.  288. 

From  Wabash  Circuit  Court ;  A.  H.  Plummer,  Judge. 

Street  assessment  by  the  Town  of  North  Manchester 
against  which  Levi  Kohr  petitions  for  a  reassessment.  From 
a  judgment  for  such  town,  petitioner  appeals.    Affirmed. 

Lesh  &  Lesh,  for  appellant. 

Sayre  &  Hunter,  for  appellee. 

Monks,  J. — Appraisers  were  appointed  by  the  court  below 
on  appellant's  petition,  under  §111  of  the  municipal  corpora- 
tions' act  of  1905  (Acts  1905  p.  219,  §8716  Burns  1908),  to 
reassess  benefits  to  his  property  on  account  of  a  certain  street 
improvement.  After  the  appointment  of  the  appraisers,  but 
before  they  filed  their  report,  the  legislature  passed  an  act 
amending  said  §111,  and  by  virtue  of  §8  declaring  an  emer- 
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gency  the  amendment  took  eflfect  on  March  8,  1909  (Acts 
1909  p.  412,  §4).  Said  section  as  amended  provided  that  the 
owner  of  lots  assessed  for  such  improvements  should  have 
the  right  to  appeal  to  the  circuit  or  superior  court  of  the 
county  in  which  the  city  or  town  was  located,  and  that  such 
court  should  reassess  said  benefits  without  the  intervention 
of  a  jury,  instead  of  having  the  benefits  reassessed  by  three 
appraisers  appointed  by  the  court,  as  provided  in  the  section 
before  it  was  amended. 

On  April  19,  1909,  after  said  amendment  took  eflPect,  the 
appraisers  reported  that  they  were  unable  to  agree  upon 
the  amount  of  benefits  said  property  would  receive  by  virtue 
of  said  improvement,  and  were  discharged  by  the  court.  Ap- 
pellant thereupon  requested  the  court  to  grant  him  a  trial 
of  said  cause,  and  assess  the  benefits  to  said  property,  without 
the  intervention  of  a  jury,  as  provided  in  said  §111  as 
amended  by  the  act  of  1909,  supra,  which  request  the  court 
denied.  Appellant  then  asked  the  court  to  appoint  other 
appraisers  under  §111  of  the  act  of  1905  (Acts  1905,  supra). 
This  request  the  court  also  denied,  and  rendered  judgment 
against  appellant  for  costs.  These  rulings  of  the  court  are 
assigned  as  errors. 

As  the  right  of  appellant  to  have  a  reassessment  of  the 

benefits  to  his  real  estate  by  three  appraisers  appointed  for 

that  purpose  depended  wholly  on  certain  provisions 

1.  in  said  act  of  1905,  the  repeal  of  said  provisions  by  the 
legislature,  by  amending  said  section  without  a  saving 
clause,  took  away  all  power  of  the  appraisers  to  proceed  fur- 
ther under  the  provisions  so  repealed.  Taylor  v.  Sfraycr 
(1906),  167  Ind.  23,  28,  119  Am.  St.  469,  and  cases  cited; 
Zintsmaster  v.  Aiken  (1909),  173  Ind.  269,  and  cases  cited. 

It  is  evident,  therefore,  that  the  court  did  not  err  in  re- 
fusing appellant's  request  to  appoint  new  appraisers  under 
the  act  of  1905,  supra,  for  the  reason  that  there  was  no  law 
in  force  authorizing  their  appointment  when  said  request 
was  made. 
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Appellant  insists  that  the  court  erred  in  refusing  to  try 

said  cause  without  the  intervention  of  a  jury,  under  amended 

§111.    This  contention  is  based  on  the  theory  that  the 

2.  petition  of  the  ''owner  of  any  parcel  or  lot  of  land 
assessed  with  benefits"  to  the  circuit  or  superior  court 
of  the  county  for  a  reassessment  of  benefits  under  the  pro- 
vision of  the  act  of  1905,  supra,  is  an  appeal  to  such  court 
from  the  assessment  complained  of,  and  that  as  such  court 
had  jurisdiction  of  such  appeal  for  the  reassessment  of  bene- 
fits, said  jurisdiction  continued  under  the  forms  directed  by 
the  amendatory  act  of  1909,  supra,  authorizing  the  court  in 
case  of  appeal  thereto  to  reassess  the  benefits  without  the 
intervention  of  a  jury.  If  the  filing  of  a  petition  in  the  cir- 
cuit or  superior  court  by  a  landowner,  assessed  with  benefits, 
under  said  §111  constituted  an  appeal  to  such  court,  and 
gave  it  jurisdiction  as  a  court  over  such  reassessment,  as 
alleged  by  appellant,  it  might  be  clainied,  upon  the  authority 
of  Pittsburgh,  etc.,  R.  Co.  v.  Oglesby  (1905),  165  Ind.  542, 
and  the  cases  there  cited,  that  such  jurisdiction  continued  in 
the  court  below  under  the  forms  directed  by  the  act  of  1909, 
supra. 

But  it  was  held  by  this  court  that  such  application  for 
reassessment  of  benefits  was  not  an  appeal  to  such  court,  and 
that  the  court  had  no  judicial  power  or  jurisdiction  over  it, 
but  acted  only  in  a  ministerial,  and  not  in  a  judicial,  capacity 
under  the  act  of  1905,  supra;  that  such  court  was  not  author- 
ized to  hear  any  appeal  from,  review  any  act  of,  or  give  any 
direction  to,  the  body  where  said  proceeding  was  pending.; 
that  the  proceeding  for  such  reassessment  of  benefits  was 
before  the  appraisers  appointed  by  the  court,  whose  juris- 
diction was  exclusive;  that  a  report  of  the  appraisers  was 
final  and  conclusive  and  such  court  had  no  power  or  control 
over  it.  City  of  Indianapolis  v.  State,  ex  rel.  (1909),  172 
Ind.  472,  and  cases  cited. 

It  follows  that  when  the  act  of  1909,  supra,  took  eflEect, 
there  was  no  proceeding  pending  in  the  court  below  for  the 
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reassessment  of  benefits  to  appellant's  real  estate,  but  that  a 
proceeding  was  pending  before  said  appraisers  appointed  by 
the  court,  whose  power  and  authority  ended  when  said  act 
of  1909  took  effect. 

It  follows  that  the  court  did  not  err  in  refusing  to  try  said 
cause  and  reassess  said  benefits  under  §111,  supra,  as 
amended  by  the  act  of  1909,  supra. 

Judgment  afSrmed. 


Indiana  Union  Traction  Company  v.  Maher,  by 

Next  Friend. 

[Na  21,888.    Filed  October  4,  1911.] 

1  Contracts. — Infants.— Disafflrmance. — Interurhan  Railroads. — 
Settlements. — Answer. — Reply. — In  an  action  for  personal  in- 
juries, an  answer  of  settlement  by  check  being  filed,  a  reply  that 
the  plaintiff  is  a  minor,  that  she  received  nothing  of  value  by 
reason  of  snch  check  and  that  such  check  was  tendered  back 
prior  to  the  filing  of  her  complaint,  and  was  brought  into  court 
for  defendant,  snfilclently  shows  a  disaffirmance,    p.  201. 

2.  Cabriebs. —  Railroads. —  Interurhan. —  Collision. —  Negligence. — • 
Instructions. — In  an  action  against  an  interurban  railroad  com- 
pany, the  complaint  alleging  that  defendant  failed  to  furnish  suffi- 
cient car  service,  that  it  ran  its  cars  so  close  together  that  it  was 
dangerons  to  passengers,  that  the  passengers  were  not  informed 
of  the  dangers,  and  that  the  car  on  which  plaintiff  was  riding 
was  stopped  In  a  cut  on  a  sharp  curve,  causing  the  next  car  to 
collide  with  it,  an  Instruction  that  where  more  than  one  act  of 
negligence  is  alleged,  "either  of  which  is  sufficient  to  base  a  re- 
covery upon,  it  is  not  necessary  in  order  for  the  plaintiff  to  re- 
cover, to  prove  all  the  several  charges  of  negligence,  but  a  re- 
covery may  be  had  upon  either  charge,  which  is  sufficiently  sup- 
ported by  the  evidence,"  is  not  prejudicial  nor  misleading,    p.  292. 

S.  Carrikbs. —  Passengers. —  Interurban  Railroads. —  Collisions. — 
yegligence. — Presumptions. — ^The  collision  of  two  of  defendant  in- 
terurban railroad  company's  cars,  resulting  in  an  injury  to  a 
passenger,  raises  a  presumption  of  defendant's  negligence,    p.  294. 

4.  Carriers. — Collision. — Presumptions. — Instructions. — In  an  ac- 
tion by  a  passenger  against  an  interurban  railroad  company  for 
Vol.  176—19 
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a  i)ersonal  injury,  an  instrnctlon  that  if  plaintiff  was  injured 
"by  an  accident  arising  from  a  collision  of  the  car  upon  which 
she  was  being  carried,  with  another  car  on  its  railroad,  without 
fault  on  her  part  ♦  ♦  •  the  legal  presumption  is"  that  de- 
fendant's negligence  caused  such  injury,  and  that  "the  burden 
of  overcoming  this  presumption  ♦  •  ♦  Is  upon  the  defendant," 
when  considered  with  other  instructions  correctly  stating  that 
the  plaintiff's  complaint  must  be  supported  by  a  preponderance 
of  the  evidence,  is  not  misleading,    p.  295. 

r».  Contracts.  —  Infan  ts.  —  Avoidance,  —  Evidence,  —  Instructions. 
— In  an  action  by  an  infant  for  personal  injuries,  an  instruction 
that  her  contract  of  settlement  was  void,  was  not  prejudicial  to 
defendant,  where  the  uncontradicted  evidence  showed  that  she 
received  a  check  in  settlement,  that  she  tendered  it  back  to  de- 
fendant before  filing  her  action  and  that  she  tendered  it  back 
in  open  court  with  her  reply  to  the  answer  of  settlement    p.  295. 

(i.  Carriers. — Interurhan  Railroads, — Running  Cars  in  Close  Prox- 
imity.— Duty  to  Warn  Passengers, — In  an  action  by  a  passenger 
for  i)ersonal  injuries,  an  instruction  that  "if  the  car  is  run  in  an 
unusual  manner,  or  cars  are  run  in  unusual  proximity  to  each 
other,  and  a  danger  arises  therefrom,  which  does  not  ordinarily 
exist,  it  is  the  company's  duty  to  warn  passengers  of  such  dan- 
ger iu  case  time  and  opportunity  exist  to  give  such  warning  be- 
fore an  injury  occurs,"  fairly  leaves  to  the  jury  the  question 
whether  warning  was  necessary  and  whether  there  was  an  oii- 
portunity  to  give  it    p.  296. 

7.  Carriers. — Interurhan  Railroads, — Injuries. — Burden  of  Proof. 
— In  an  action  by  a  passenger  for  injuries  sustained  in  a  collision 
between  two  of  defendant's  cara,  an  instruction  that  if  i^laintiff, 
without  her  fault,  was  injured  by  a  collision,  the  presumption  is 
that  the  collision  and  injury  resulted  from  some  negligent  act 
or  omission  of  defendant  and  that  the  burden  is  on  defendant 
to  show  that  such  injury  could  not  have  been  avoided  by  the  use 
of  the  highest  practicable  care,  is  not  open  to  the  objection  that 
the  burden  was  placed  upon  defendant  to  overcome  the  presump- 
tion of  both  negligence  and  injury,  defendant's  contention  being 
that  the  injuries  were  caused  by  attending  parties  and  by  danc- 
ing,   p.  297. 

From  Howard  Circuit  Court;  James  F.  Elliott,  Judge. 

Action  by  Alice  Maher,  by  her  next  friend,  against  the 
Indiana  Union  Traction  Company.  From  a  judgment  on  a 
verdict  for  plaintiff  for  $550,  defendant  appeals.  Trans- 
ferred from  Appellate  Court  under  §1405  Burns  1908,  Acts 
1901  p.  590.    Affirmed. 
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J.  A.  Van  Osdoly  Kittinger  &  Diven  and  Blacklidge,  Wolf 
d  Barnes,  for  appellant. 

Overson  &  Manning  and  Kirkpatrick  &  Morrison,  for  ap- 
pellee. 

Myers,  J. — This  cause  was  transferred  from  the  Appellate 
Court  under  §1405  Burns  1908,  Acts  1901  p.  590,  and  is  an 
action  by  appellee  for  personal  injuries.  The  alleged  errors 
are  the  overruling  of  appellant's  demurrer  to  the  second' 
paragraph  of  reply  and  the  overruling  of  the  motion  for  a 
new  trial. 

The  complaint  alleges  that  on  September  3, 1906,  appellant 

negligently  permitted  a  car  to  collide  from  the  rear  with  a 

car  upon  which  appellee,  who  was  seventeen  years  old, 

1.  was  a  passenger.  There  was  an  answer  in  general  de- 
nial, and  a  special  paragraph  alleging  settlement  by 
written  agreement,  signed  by  appellee,  and  her  father  and 
mother,  and  payment  of  $15  on  September  11, 1906.  Appel- 
lee replied  by  general  denial,  and  by  a  second  paragraph  al- 
lesring  that  on  September  11,  1906,  and  at  the  time  of  filing 
her  complaint,  she  was  and  that  she  is  now  under  the  age  of 
twenty-one  years;  th.it  on  January  — ,  1907,  she  tendered 
appellant  said  check  enumerated  in  defendant's  second 
paragraph  of  answer ;  that  she  did  not  receive  any  money  or 
thing  of  value,  by  reason  of  the  execution  of  said  check,  and 
did  not  indorse  said  check ;  that  said  tender  was  made  prior 
to  the  filing  of  her  complaint,  and  that  appellee  has  ever 
since  held  said  check  for  said  appellant  and  subject  to  its  con- 
trol, and  hereby  brings  said  check  into  court  for  appellant. 
The  question  is  that  of  disaffirmance  by  a  minor. 

The  case  nearest  in  point  is  St.  Louis,  etc.,  R.  Co.  v.  Hig- 
gins  (1884),  44  Ark.  293,  where  it  was  held  that  a  reply  of 
minority  to  avoid  an  answer  of  settlement  and  payment 
for  personal  injuries,  where  the  money  had  been  retained, 
was  sufficient,  and  that  the  bringing  of  the  suit  was  an  un- 
equivocal disaffirmance,  and  this  will  be  found  to  have  been 
held  in  a  number  of  cases  cited  in  the  note  to  Craig  v.  Van 
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Bebber  (1890),  18  Am.  St.  569,  667,  to  which  we  add  the 
ease  of  Englebert  v.  Troxell  (1894),  40  Neb.  195,  58  N.  W. 
852,  26  L.  R.  A.  177,  42  Am.  St.  665,  and  cases  cited. 

In  the  cases  of  Clawson  y.Doe  (1840),  5  Blackf.  300,  Doe 
V.  Abernathy  (1845),  7  Blackf.  442,  and  Law  v.  Long  (1873), 
41  Ind.  586,  it  was  held  that  at  common  law  the  commence- 
ment of  an  action  was  not  a  disaffirmance,  referring  to  exe- 
cuted contracts,  and  that  there  must  be  notice  or  some  affirm- 
ative act  evincing  an  intention  to  disaffirm.  These  cases 
grew  out  of  actions  in  respect  to  real  estate,  or  some  interest 
therein,  when  the  law  was  that  one  out  of  possession  could 
not  convey,  and  the  cases  cited  in  the  note  just  referred  to 
support  the  doctrine  that  the  tender  in  this  case,  coupled 
with  the  suit,  is  a  sufficient  disaffirmance. 

In  2  Page,  Contracts  §886,  the  modem  rule  is  stated  to  be 
'*that  no  set  form  of  disaffirmance  is  necessary,  but  that  the 
infant's  intention  to  disaffirm  together  with  any  conduct  on 
his  part  which  makes  this  intention  clear  constitutes  a  suffi- 
cient disaffirmance."  So  to  an  answer  of  settlement  and 
** payment  by  check,'*  it  is  sufficient,  to  constitute  disaflSrm- 
ance,  to  reply  minority,  and  the  nonpresentment  and  non- 
payment, and  tender  of  the  check,  coupled  with  a  suit 
brought. 

By  the  third  instruction  the  jury  was  informed   that 

**  where  there  is  more  than  one  charge  of  negligence  in  a 

complaint,  either  of  which  is  sufficient  to  base  a  re- 

2.  covery  upon,  it  is  not  necessary,  in  order  that  the 
plaintiff  may  recover,  to  prove  all  the  several  charges 
of  negligence,  but  a  recovery  may  be  had  upon  either  charge 
sufficiently  supported  by  the  evidence.  So  if  the  evidence  in 
this  case  should  establish  a  liability  on  the  part  of  the  de- 
fendant, as  to  either  of  the  particular  charges  of  negligence, 
a  recovery  may  be  had  upon  the  charge  which  is  supported 
by  the  evidence.'*  The  objection  urged  to  this  instruction 
is,  that  by  the  use  of  the  words  ''either  of  which  is  sufficient 
to  base  a  recovery  upon,**  the  court  invaded  the  province  of 
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the  jury,  and  instructed  it  that  the  charges  made  against  ap- 
pellant constituted  negligence,  when  the  question  of  what 
constituted  negligence  is  for  the  jury.  It  is  also  urged  that 
the  words,  **  which  is  sufficiently  supported  by  the  evidence,'* 
informed  the  jury  that  if  the  facts  are  as  recited  in  the  com- 
plaintj  negligence  is  proved,  and  that  the  remainder  of  the 
instruction  invaded  the  province  of  the  jury  in  telling  it 
that  the  facts  recited  in  the  complaint  constituted  negli- 
gence, and  relieved  it  from  determining  that  question. 

The  negligence  charged  in  the  complaint  is  that  defendant 
wholly  failed  and  neglected  to  provide  sufficient  car  service 
for  the  safe  and  comfortable  transportation  of  its  traffic  and 
passengers,  and  carelessly  and  negligently  ran  its  over- 
crowded cars  in  such  proximity  to  each  other  as  to  be  dan- 
gerous to  its  passengers ;  that,  because  the  mechanism  became 
out  of  order  on  the  car  on  which  appellee  was  a  passenger, 
the  car  was  stopped  near  the  north  end  of  a  sharp  curve, 
which  was  cut  through  an  embankment  thirty  feet  deep,  and 
on  a  down-grade  to  the  north;  that  plaintiff  and  the  pas- 
sengers on  the  car  w^ere  not  informed  of  the  nature  or  extent 
of  the  injury  to  the  car,  or  why  it  became  stationary ;  that 
plaintiff  and  the  passengers  were  not  requested  by  the  agents 
and  employes  of  defendant  then  in  charge  of  the  car  to 
leave  it,  and  that  plaintiff  and  the  other  passengers  in  the 
car  remained  seated  therein  during  the  time  the  car  remained 
stationary,  and  until  the  collision  occurred;  that  the  car 
while  so  stopped  was  being  followed  by  a  heavy,  rapidly- 
moving  car,  and  that  defendant  and  its  agents  carelessly 
and  negligently  failed  and  refused  to  give  proper  warn- 
ing,  or  set  any  signal,  in  order 'that  a  car  approaching 
from  the  south  might  be  apprised  of  the  presence  upon  de- 
fendant's track  of  said  stationary  car,  and  left  the  car  wholly 
unguarded  from  collision  by  approaching  cars,  whereby, 
without  warning  to   plaintiff,   or   the  passengers  on   the 
stationary  car,  and  without  slackening  or  checking  speed, 
the  following  ear,  running  at  a  high  and  dangerous  rate  of 
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speed,  collided  with  the  ear  on  which  plaintiff  was  carried, 
by  reason  of  which  she  was  thrown  to  the  floor  and  injured; 
that  the  injuries  were  caused  by  the  carelessness,  recklessness 
and  negligence  of  defendant  in  running  its  said  cars  in  close 
and  dangerous  proximity  to  each  other,  in  heavily  overcrowd- 
ing them,  and  in  failing  to  place  any  warning  or  signal  at  a 
proper  distance  from  the  disabled  stationary  car,  in  order  to 
give  warning  of  its  presence.  In  one  part  of  the  complaint 
it  is  alleged  that  appellee  was  standing,  and  in  another,  that 
she  was  seated,  when  the  collision  occurred ;  but  the  evidence 
shows  that  she  was  standing,  and  was  thrown  to  the  floor 
of  the  car.  The  alleged  overcrowded  condition  of  the  car  is 
not  pleaded  as  a  proximate  cause  of  the  injury,  and  to  char- 
acterize the  overcrowded  condition  of  the  car  as  negligence 
waa  of  no  force,  except  the  fact  that  appellee  was  standing, 
for  want  of  a  place  to  be  seated,  was  an  incident  that  possi- 
bly increased  the  injury.  It  was  not  an  allegation  of  inde- 
pendent negligence,  but  of  dependent  and  concurring  negli- 
gence, and  while  the  instruction  is  possibly  subject  to  criti- 
cism, owing  to  its  failure  to  point  out  the  specific  actionable 
negligence  charged,  yet  we  do  not  think  the  jury  could  have 
been  misled  by  it,  under  the  facts  in  this  case,  where  the 
collision  is  unquestioned,  and  the  proximate  cause  of  injury 
was  clearly  the  failure  to  provide  warning  or  signals,  and 
the  overcrowded  condition  of  the  car  could  be  of  no  conse- 
quence, except  as  it  increased  the  severity  of  the  injury,  for 
no  injury  arose  from  that  condition,  as  a  proximate 
3.  cause.  The  collision  was  sufficient  to  raise  a  presump- 
tion of  negligence.  Cleveland,  etc,  E.  Co.  v.  HacUey 
(1908),  170  Ind.  204,  16  L.  R.  A.  (N.  S.)  527;  Pittsburgh, 
etc,  R,  Co.  V.  Higgs  (1906),  165  Ind.  694,  4  L.  R.  A.  (N.  S.) 
1081;  Indianapolis  St.  R.  Co.  v.  Schmidt  (1904),  163  Ind. 
360;  Louisville,  etc,  R.  Co.  v.  Miller  (1895),  141  Ind.  533; 
Louisville,  etc,  R.  Co.  v.  Hendricks  (1891),  128  Ind.  462; 
Louisville,  etc,  R.  Co.  v.  Taylor  (1890),  126  Ind.  126;  Louis- 
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vtilc,  etc.,  R.  Co.  V.  Thompson  (1886),  107  Ind.  442,  57  Am. 
Rep.  120. 

So  that  while  negligence,  among  other  things,  is  alleged 
in  overcrowding  the  cars,  so  that  appellee  had  to  stand,  there 
is  no  evidence  that  the  overcrowded  condition  of  the  ear 
caused  the  collision  or  the  injury. 

In  another  instruction  the  jury  was  informed  that  if  it 

found  that  appellee  was  injured  *'by  an  accident  arising 

from  a  collision  of  the  car,  on  which  she  was  being 

4.  carried,  with  another  car  on  its  railroad,  without  fault 
on  her  part,  as  charged  in  the  complaint,  then  the 

legal  presumption  is  that  the  collision  occurred,  and  the  in- 
juries to  the  plaintiff,  if  any,  were  sustained,  as  the  result  of 
some  negligent  act  or  omission  of  the  defendant,  and  the 
burden  of  overcoming  this  presumption  of  negligence  aris- 
ing from  the  evidence  of  the  occurrence  of  such  collision  and 
injury,  if  any,  is  upon  defendant.*'  Another  instruction  cov- 
ered the  requirement  that  the  material  allegations  of  the  com- 
plaint must  be  proved  by  appellee  by  a  fair  preponderance 
of  the  evidence.  Taking  the  instructions  together,  the  jury 
could  not  have  been  misled,  nor  could  it  have  understood  that 
the  mere  fact  that  the  car  was  overcrowded  created  actionable 
negligence,  or  that  the  negligence  relied  on  need  not  be 
proved. 

Instruction  four,  after  setting  out  the  substance  of  the 

answer  and  reply,  informs  the  jury  that  if  appellee  was 

a  minor  she  was  not  bound  by  the  agreement ;  the  jury, 

5.  in  effect,  was  told  that  the  agreement  is  void,  without 
any  qualifications  or  reference  to  the  subject  of  dis- 
affirmance, while  the  law  clearly  is  that  it  was  voidable.  The 
evidence  was  that  the  check  had  been  tendered  back  before 
the  suit  was  brought,  and  that  nothing  had  been  received  on 
aecotmt  of  it  or  the  agreement,  and  that  it  was  brought  into 
court  with  the  filing  of  the  reply,  for  the  benefit  of  appellant. 
The  instruction  under  the  evidence  could  not  harm  appellant. 
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because  it  could  mean  no  more  than  that  the  agreement  under 
the  facts  shown  was  not  binding  upon  appellee,  and  might  be 
repudiated,  and  as  we  have  held,  that  the  tender  of  the  check 
and  the  bringing  suit  was  a  sufficient  disaffirmance,  appel- 
lant was  not  harmed  by  the  instruction. 

The  sixth  instruction  was  as  follows:     ^'A  corporation 
operating  a  line  of  interurban  electric  railroad,  and  carrying 

passengers  for  hire,  extends  to  every  person,  paying 
6.    the  stipulated  fare,  an  invitation  to  go  upon  its  cars 

and  be  carried,  and  such  company  undertakes  that 
its  tracks,  :ars  and  appurtenances  are  reasonably  safe  for 
the  purpose  of  carrying  passengers.  If  the  car  is  run  in  an 
unusual  manner,  or  cars  are  run  in  unusual  proximity  to 
each  other,  and  a  danger  arises  therefrom  which  does  not 
ordinarily  exist,  it  is  the  company's  duty  to  warn  passengers 
of  such  danger,  in  case  time  and  opportunity  exist  to  give 
such  warning  before  an  injury  occurs.  A  passenger  has  the 
right  to  presume,  in  the  absence  of  knowledge  or  warning 
to  the  contrary,  that  all  necessary  precautions  have  been  and 
will  be  taken  for  his  safe  transportation.  If  a  danger  arises 
of  which  the  passengers  are  ignorant,  they  should  be  notified 
so  that  tliey  mi^  take  steps  to  avoid  it  in  case  time  and 
opportimity  exist  before  the  accident  occurs. ' '  The  objection 
urgvd  to  this  instruction  is  that  it  informs  the  jury  that  if 
cars  are  run  in  unusual  proximity,  and  a  danger  arises  there- 
from, it  is  the  duty  of  the  railroad  company  to  warn  passen- 
gers of  the  danger  before  an  injury  occurs;  but  this  state- 
ment is  qualified  by  the  language  used,  that  if  danger  arises 
from  thus  running  the  cars,  and  by  the  phrase,  ''in  case 
time  and  opportunity  exist "  to  do  so.  This  instruction  fairly 
leaves  it  to  the  jury  to  determine  whether  the  circumstances 
were  such  as  to  require  warning,  and  whether  there  was  an 
opportunity  to  give  it.  It  involves  the  question  whether 
danger  was  reasonably  to  be  apprehended  in  running  cars 
in  unusual  proximity,  and  whether  they  were  so  run,  and  if 
there  was  such  danger,  and  appellee  was  ignorant  of  it,  there 
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was  a  legal  duty  to  give  warning,  if  there  was  an  opportunity 
to  do  so.  Citizens  St.  B.  Co.  v.  Hoffbauer  (1900),  23  Ind. 
App.  614. 

In  the  ease  of  Indianapolis,  etc.,  B.  Co.  v.  Horst  (1876),  93 
U.  S.  291,  23  L.  Ed.  898,  it  is  said :  *'  'The  highest  degree  of 
carefulness  and  diligence  is  expressly  exacted.'  [New  York 
Cent,  B.  Co.  v.  Lockwood  (1873),  17  Wall.  357,  21  L.  Ed. 
627.]  *  •  •  The  standard  of  duty  should  be  according 
to  the  consequences  that  may  ensue  from  carelessness."  The 
question  whether  it  was  negligence,  under  the  circumstances 
shown,  to  fail  to  give  warning,  was  fairly  left  to  the  jury. 

Objection   is   made   to   the   seventh    instruction,    which 

charges,  in  effect,  that  if  appellee  without  fault  on  her  part, 

was  injured  by  a  collision,  the  presumption  is  that  the 

7.  collision  and  injury  resulted  from  some  negligent  act 
or  omission  of  defendant,  and  in  order  to  overcome 
that  presumption  it  would  be  necessary  for  it  to  prove  that 
the  collision  could  not  have  been  avoided  by  the  exercise  of 
the  highest  practicable  care  and  diligence  on  its  part.  The 
specific  objections  are  that  the  jury  is  instructed  that  if 
appellee  was  injured,  the  injuries  were  the  result  of  appel- 
lant's  negligence,  and  that  the  burden  was  upon  appellant 
to  overcome  the  presumption  of  both  negligence  and  injury, 
the  claim  being  made  that  appellee's  injuries  were  caused 
from  attending  parties  and  by  dancing.  The  instruction  is 
not  fairly  open  to  these  objections.  The  occurrence  of  the 
collision,  and  the  consequent  injuries  to  appellee  therefrom, 
are  coupled  together,  which  necessarily  must  concur,  in  order 
that  the  negligent  act  shall  give  rise  to  a  cause  of  action. 

The  evidence  was  fully  heard  on  the  question  whether  the 
claims  for  damages  arose  from  the  accident,  or  from  attend- 
ing parties  or  from  dancing,  and  the  amount  of  the  judg- 
ment indicates  that  the  jury  was  careful  in  restricting  the 
recovery  to  the  injuries  arising  directly  from  the  accident. 

We  find  no  error  in  the  record,  and  the  judgment  is 
afSrmed. 
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Brooks,  Administrator,  v.  Muncie  and  Portland 
Traction  Company. 

[No.  21,880.    Filed  October  5,  1911.1 

1.  Railboads. — Interurban.— Collisions  at  Eighicay  Crossings,'-' 
Contributory  Negligence. — Evidence. — ^A  verdict  for  defendant,  in 
an  action  by  an  administrator  against  an  interurban  railroad 
company  for  tbe  negligent  killing  of  his  decedent  at  a  highway 
crossing,  will  not  be  set  aside,  on  appeal,  where  the  evidence 
showed  that  decedent  and  another  driving  in  a  wagon  approached 
a  crossing,  that  the  view  was  obstructed  a  part  of  the  time  as 
they  approached  the  crossing,  that  a  clear  view  was  obtainable 
when  they  came  near  the  traclE,  that  they  did  not  stop,  look  or 
listen  for  an  approaching  car,  but  drove  upon  the  track,  that  the 
motorman  failed  to  sound  his  whistle  between  80  and  100  rods 
from  the  crossing,  but  did,  at  CO  rods^  though  it  was  not  heard, 
and  he  vainly  applied  his  brake,  that  another  car  had  preceded 
the  one  in  question  by  a  few  minutes,  and  that  they  had  seen 
the  first  car  pass.    p.  300. 

2.  Railboads.—  Interurban.—  Crossing  Accidents.—  Instructions. — 
^^Approximately." — ^An  instruction  that  if  plaintiff's  decedent 
was  negligent  in  any  matter  "approximately"  contributing  to  his 
death,  plaintiff  cannot  recover,  is  not  misleading,  the  words 
"proximately"  and  "approximately"  being  almost  synonymoos. 
p.  302. 

a  Railboads. —  Interurban. —  Crossing  Accidents. —  Instructions. — 
**Materially''  Contributing  to  Injury.— Xn  instruction  that  if 
plaintiff's  decedent  was  negligent  in  any  matter  contributing  to 
his  injury,  plaintiff  cannot  recover,  is  not  harmful  on  the  ground 
that  it  should  have  charged  that  such  matter  must  "materially" 
contribute  to  his  injury,  especially  where  other  instructions 
charged  that  it  must  "materially"  contribute,    p.  303. 

4.  Railboads. —  Interurban. —  Crossings. —  Travelers. —  Look  and 
Listen  Rule, — Instructions. — Presumptions. — In  an  action  against 
an  interurban  railway  company,  where  the  evidence  showed 
that  as  decedent  approached  a  crossing  a  clear  view  of  the  track 
was  obtainable  when  he  came  near  it,  and  that  he  had  seen 
another  car  pass  a  few  minutes  before,  an  instruction  that 
it  is  the  duty  of  a  traveler  approaching  an  interurban  railroad 
track  in  the  country  to  look  and  listen  for  an  approaching  car, 
and  that  if  he  could  have  seen  an  approaching  car  in  time  to  es- 
cape it  will  be  presumed  either  that  he  failed  to  look,  or  that 
he  did  not  heed  what  he  saw,  is  not  erroneous,    pp.  303, 305. 

6.  Railboads. — Interurban. — Speed. — ^The  speed  of  interurban  cars 
in  the  country  is  not  limited  by  statute;  and  such  cars  may  be 
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ron  at  any  speed  consistent  with  the  safety  of  the  passengers 
and  freight  carried  by  them.    pp.  305, 306. 

6.  Trial. — Instructions. — Duplication. — It  is  not  erroneous  to  re- 
fuse to  duplicate  instructions,    pp.  305, 307. 

7.  Railroads. —  Interurban. —  Crossing  Accidents. — Travelers. — /»• 
structions. — In  an  action  against  an  interurban  railway  company 
for  the  negligent  l^illing  of  plaintifiTs  decedent  at  a  crossing,  an 
instruction  that  the  negligence  of  the  driver  of  a  vehicle  cannot 
be  imputed  to  a  companion  when  the  companion  does  not  control 
such  driver,  is  properly  refused,  where  the  evidence  shows  with- 
out conflict  that  decedent  was  driving,    p.  306. 

8.  Appeal. — Right  Result. — ^Where  a  right  result  was  reached.  In- 
substantial errors  in  giving  and  refusing  instructions  will  not 
cause  a  reversal,    p.  307. 

9.  Costs. — Judgment  for. — Administrators. — In  an  unsuccessful 
action  by  an  administrator  under  §285  Bums  1908,  Acts  1899  p. 
405,  providing  that  the  administrator  of  a  decedent  may  main- 
tain an  action  for  his  death,  the  damages  accruing  to  the  widow 
or  next  of  kin,  for  the  negligent  killing  of  his  decedent,  a  Judg- 
ment for  costs  is  properly  rendered  against  him  in  the  capacity 
in  which  he  sues,  such  judgment  constituting  no  lien  on  the  as- 
sets of  his  decedent's  estate,    p.  307. 

From  Delaware  Circuit  Court;  Joseph  O.  Leffler,  Judge. 

Action  by  George  W.  Brooks,  as  administrator  of  the  estate 
of  Sanford  L.  McKiimey,  deceased,  against  the  Muncie  and 
Portland  Traction  Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Transferred  from  Appellate  Court 
under  §1405  Burns  1908,  Acts  1901  p.  590.    Affirmed. 

George  H.  Koons,  for  appellant. 

Frank  H.  Snyder,  Rollin  Warner  and  Whitney  E.  Smith, 
for  appellee. 

Morris,  J. — ^Appellant,  as  administrator  of  the  estate 
of  Sanford  L.  McKinney,  deceased,  instituted  this  action 
against  appellee,  for  damages  for  the  alleged  negligent  killing 
of  his  decedent 

There  was  a  trial  by  jury  and  a  verdict  for  defendant.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  was  ren- 
dered for  defendant.    From  this  judgment  plaintiff  appeals^ 

The  errors  assigned  are  the  overruling  of  the  motion  for  a 
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new  trial,  and  rendering  judgment  against  appellant  for 
costs. 

The  grounds  assigned  for  a  new  trial  were  that  the  verdict 
was  contrary  to  law  and  was  not  sustained  by  sufficient  evi- 
dence, and  that  the  court  erred  in  giving  to  the  jury  certain 
instructions,  and  in  refusing  to  give  certain  instructions  re- 
quested by  plaintiff. 

Interrogatories,  submitted  by  the  court,  were  answered  by 
the  jury,  and  returned  with  the  general  verdict. 

The  first  and  second  paragraphs  of  complaint  allege  that 
the  death  of  plaintiflE's  decedent  was  caused  by  defendant's 
negligence;  the  third  paragraph  alleges  that  the  death  of 
decedent  was  caused  by  injuries  wilfully  inflicted  by  defend- 
ant's  servants. 

The  errors  assigned  require  this  court  to  determine  the 
sufficiency  of  the  evidence  to  support  the  verdict.  The  fol- 
lowing facts  are  supported  by  the  evidence:     In 

1.  August,  1906,  when  the  fatal  accident  occurred,  de- 
fendant was  operating  an  interurban  electric  railway 
on  its  right  of  way  which  ran  from  the  northeast  to  the  south- 
west. The  accident  occurred  at  the  intersection  of  defend- 
ant's  track  by  a  public  highway,  running  north  and  south. 
On  the  east  side  of  the  highway  there  was  a  com  field,  ex- 
tending south  to  defendant's  right  of  way.  The  com  in  the 
field  was  thick,  and  about  ten  feet  high,  and  obstructed  the 
view  to  the  east.  The  point  of  the  corn  field  farthest  south 
was  about  forty  feet  north  of  the  railway  track.  The  rail- 
road was  about  three  feet  higher  than  the  level  of  the  high- 
way, and  was  ballasted  with  broken  stone,  and  this  broken 
stone  extended  about  eight  feet  north  of  the  track.  The  three 
feet  of  incline  commenced  eight  feet  north  of  the  track.  The 
com  field  extended  east  1,400  feet,  and  north  to  Caleb  Reed's 
residence.  East  of  the  com  field  were  woods.  Caleb  Reed 
lived  on  the  east  side  of  the  highway,  about  four  hundred 
feet  north  of  the  crossing.  Prom  his  residence  south  to  the 
railway  there  was  a  gentle  decline.    In  driving  south  along 
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the  highway,  after  passing  the  com  field,  there  was  nothing 
to  obstruct  the  view  of  a  car  approaching  from  the  east, 
except  wooden  trolley-poles^  twelve  to  fifteen  inches  in  diam- 
eter and  thirty-four  feet  high,  located  100  feet  apart,  on  a 
line  six  to  seven  feet  north  of  the  track.  These  poles  did 
not  obstruct  the  view  until  the  traveler  approached  to  within 
eight  feet  of  the  track,  and  ceased  to  obstruct  the  view  of  a 
person  within  six  feet  thereof.  Decedent  was  familiar  with 
the  crossing.  On  the  afternoon  of  the  accident,  decedent  and 
his  brother-in-law,  Frank  H.  Young,  were  riding  south  on 
the  highway  in  a  spring  wagon.  Dec^ent  was  on  the  east 
side  of  the  seat,  driving  the  horse.  The  horse  that  drew  the 
wagon  was  trotting  slowly,  four  or  five  miles  an  hour.  When 
the  wagon  passed  the  Reed  residence,  both  decedent  and 
Young  spoke  to  Reed.  "When  they  were  so  passing,  some 
pigs  ran  out  of  the  lot  onto  the  highway,  and  in  front  of  the 
wagon.  Reed  went  into  the  highway,  watching  the  pigs, 
and  observing  decedent  and  Young  until  the  time  of  the 
accident.  The  horse  continued  in  the  slow  trot,  with  the 
pigs  running  ahead  of  the  vehicle.  When  the  wagon  reached 
the  rock  ballast,  that  leads  up  onto  the  track,  both  decedent 
and  Young  were  leaning  forward  in  the  wagon  with  their 
heads  close  together.  There  was  a  lunch  pail  in  the  wagon. 
When  the  wagon  was  about  one  hundred  feet  north  of  the 
crossing,  Reed  saw  a  car  approaching  from  the  east,  from 
four  hundred  to  four  hundred  fifty  feet  away.  When 
the  wagon  started  onto  the  rock,  about  eight  feet  north  of 
the  rail,  Reed  shouted  a  warning  to  decedent  and  Young, 
but  the  warning  was  not  heard.  At  that  time  the  horse 
changed  its  gait  from  a  trot  to  a  walk.  Neither  Young  nor 
decedent  looked  to  the  east  before  the  accident.  The  wagon 
was  struck  by  the  approaching  car,  and  decedent  was  in- 
stantly killed.  A  very  short  time  before  the  accident,  a 
passenger-car  had  passed  over  the  crossing,  going  west.  This 
was  observed  by  Young  and  decedent,  as  they  approached 
the  crossing.    The  car  tliat  struck  decedent  was  an  express- 
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ear,  and  approached  the  crossing  at  a  speed  of  from  forty-five 
to  fifty  miles  an  hour.  The  car  was  equipped  with  a  whistle, 
which  was  sounded  when  the  car  was  about  one  thousand  feet 
east  of  the  crossing.  The  whistle  was  sounded  but  the 
one  time  during  the  approach  of  the  car  from  a  point  one 
hundred  rods  east  of  the  crossing.  When  about  two  hundred 
fifty  feet  east  of  the  crossing,  the  motorman  saw  the 
horse  approaching  the  crossing,  and  immediately  set  the 
emergency  brakes  on  the  car  and  endeavored  to  sound  the 
whistle,  but  failed.  When  about  seventy-five  feet  from  the 
crossing  the  motorman  shouted,  to  attract  the  attention  of 
the  occupants  of  the  vehicle.  The  hearing  and  eyesight  of 
both  decedent  and  Young  were  good. 

Under  the  facts  proved,  we  cannot  say  that  the  jury  was 
not  warranted  in  finding  for  defendant,  by  reason  of  dece- 
dent's contributory  negligence.  Nor  can  we  say  that  defend- 
ant's negligence,  in  failing  to  sound  the  whistle,  at  a  distance 
of  not  more  than  one  hundred,  nor  less  thaiveighty  rods  from 
the  crossing,  was  the  proximate  cause  of  the  injury.  The 
whistle  was  sounded  when  about  sixty  rods  east  of  the  crossr 
ing,  but  was  not  heard.  It  is  less  likely  that  a  sound  of  the 
whistle  eighty  to  one  hundred  rods  away  would  have  been 
heard.  The  jury  found,  by  answers  to  proper  interroga- 
tories, that  the  injury  to  decedent  was  not  wilfully  inflicted 
by  defendant's  servants.  The  evidence  supports  the  jury's 
finding  in  this  particular.  The  verdict  was  sufficiently  sup- 
ported by  the  evidence. 

Appellant  claims  that  the  court  erred  in  giving  the  follow- 
ing instruction:  **Even  though  you  should  find  that  de- 
fendant was  negligent  as  charged  in  the  first  and  sec- 

2.  ond  paragraphs  of  the  amended  complaint,  yet,  if  it 
also  appears  from  a  fair  preponderance  of  the  evi- 
dence, whether  from  that  introduced  by  the  plaintiff  or  by 
the  defendant,  or  both,  that  plaintiff's  decedent  was  also 
negligent  in  any  matter  approximately  contributing  to  hia 
injury,  such  negligence  on  his  part  would  defeat  his  cause 
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of  action  stated  in  those  paragraphs,  and  he  could  not  re- 
cover thereon.*' 

The  word  *' approximately*'  is  used  in  this  instruction 
instead  of  ** proximately."  The  words,  in  meaning,  are  so 
closely  allied  that  the  use  of  the  former,  in  the  construction 
in  which  it  appears  in  this  instruction,  could  not  have  misled 
the  jury,  especially  in  view  of  other  instructions  given. 
Pledger  v.  Chicago,  etc.,  B.  Co.  (1903),  69  Neb.  456,  95  N.  W. 
1057. 

It  is  further  claimed  that  the  instruction  was  erroneous 
because  the  court  failed  to  charge  the  jury  that  such  negli- 
gence of  plaintiff  must  *' materially"  contribute  to 

3.  his  injury.    In  support  of  this  contention,  appellant 
cited   Indianapolis,   etc..    Transit    Co.    v.    Edwards 

(1905),  36  Ind.  App.  202.  Conceding  the  correctness  of 
appellant's  claim,  the  omission  is  harmless.  In  instruction 
five,  given  by  the  court,  the  jury  was  told  plaintiff's  right  of 
recovery  would  not  be  defeated  ''unless  you  should  believe 
from  the  evidence  that  the  plaintiff's  decedent  was  guilty  of 
contributory  negligence  which  materially  contributed  to  his 
injuries."  The  jury  was  likewise  instructed  in  the  thir- 
teenth, twenty-second  and  thirty-sixth  instructions  given  by 
the  court 

In  its  twenty-fifth  instruction  the  court  told  the  jury  that 

it  was  the  duty  of  a  traveler,  about  to  cross  a  railroad  track, 

to  listen  for  signals,  and  to  look  up  and  down  the 

4.  track ;  that  if  a  person  could  have  seen  an  approaching 
car  in  time  to  escape,  it  will  be  presumed,  in  case  of 

injury,  either  that  he  did  not  look,  or,  if  he  did,  that  he  did 
not  heed  what  he  saw.  This  instruction  is  vigorously  assailed 
by  counsel  for  appellant,  who  contends  that  the  ''look  and 
listen"  rule,  adopted  generally  by  the  courts  in  railroad- 
crossing  cases,  has  no  place  in  actions  for  accidents  occurring 
at  crossinga  of  interurban  railroads  with  country  highways; 
that  electric  cars  are  light  and  easily  controlled;  that  the 
same  company  usually,  as  in  tJiis  case,  occupies  the  streets  of 
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cities  and  towns,  and  there  operates  a  street  railway;  that 
an  interurban  railway,  in  its  operation,  resembles  a  street 
railway,  and  the  same  rule  should  be  applied  to  it  as  ap- 
plies to  street  railways  in  cities.  It  has  been  held  by  our 
courts,  and  generally  by  the  courts  of  other  states,  that  the 
rule  in  steam  railroad  crossing  cases  is  not  fully  applicable 
to  crossing  accidents  on  street  railways  in  towns  and  cities. 
Indianapolis  SL  R.  Co.  v.  Marschke  (1906),  166  Ind.  490; 
Indianapolis  Traction,  etc.,  Co.  v.  Kidd  (1906),  167  Ind. 
402,  7  L.  R.  A.  (N.  S.)  143;  Indianapolis  St.  R.  Co.  v. 
Schmidt  (1905),  35  Ind.  App.  202;  36  Cyc.  1539;  Filmer  v. 
Boise  Traction  Co.  (1908),  14  Idaho  327,  94  Pac.  432,  15 
L.  R.  A.  (N.  S.)  254. 

The  defendant  was  operating  an  electric  railway  between 
Muncie  and  Portland,  and  in  each  of  the  cities  ran  its  cars 
over  some  of  the  streets  thereof.  Every  hour  of  each  day, 
from  5  o'clock  a.  m.  to  11  o'clock  p.  m.,  a  passenger-car 
started  from  each  of  the  cities  destined  for  the  other.  Said 
cars  weighed  about  thirty  tons,  and  were  fourteen  feet  high. 
Between  the  two  cities  the  defendant  operated  an  express- 
ear,  which  made  two  round  trips  each  day.  The  car  that 
collided  with  plaintiff's  decedent  was  forty-five  feet  long, 
fourteen  feet  high,  weighed  thirty-two  tons,  had  seventy-five- 
horsepower  motors,  was  equipped  with  whistle,  gong  and 
Westinghouse  air-brakes,  and  was  propelled  by  electricity 
transmitted  through  an  overhead  trolley.  The  car  was  geared 
to  run  at  a  speed  of  from  fifty  to  fifty-five  miles  an  hour. 
The  accident  happened  in  the  daytime,  on  defendant's  pri- 
vate right  of  way,  in  the  country,  about  four  miles  northeast 
of  Muncie.  At  that  x>oint,  running  at  a  speed  of  ten  miles 
an  hour,  the  car  could,  under  ordinary  conditions,  have  been 
stopped  within  forty  feet;  at  a  speed  of  twenty-five  miles 
an  hour,  within  about  three  hundred  feet,  and  at  a  speed  of 
from  forty-five  to  fifty  miles  an  hour,  within  about  four  hun- 
dred fifty  feet. 
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Electric  interurban  railroads,  used  to  transport  passengers 

and  property,  are  authorized  by  our  laws.     §5675  Bums 

1908,  Acts  1903  p.  92,  §1.    Such  companies  have  been 

5.  accorded  practically  the  same  rights,  and  have  been 
subjected  to  the  same  restrictions^  as  steam  railroad 

companies.  The  Oeneral  Assembly  has  not  seen  fit  to  limit 
the  speed  of  their  cars,  while  running  through  the  country. 

The  momentum  of  an  electric  car,  weighing  thirty  tons, 
running  at  a  speed  of  forty-five  to  fifty  miles  an  hour,  is 
not  so  great  as  that  of  the  ordinary  freight  or  pas- 
4.  senger  train  running  on  a  steam  road  at  a  lower  rate 
of  speed;  but  it  is  such  that  the  danger  to  the  traveler 
on  the  highway  crossing  is  practically  as  great  in  the  one  case 
as  in  the  other,  and  we  see  no  reason  why  the  "look  and 
listen"  rule,  applied  almost  universally  to  accidents  at  steam 
road  crossings,  should  not  apply  to  the  facts  in  issue  here, 
and  in  our  opinion  the  lower  court  did  not  err  in  its  twenty- 
fifth  instruction.  Cable  v.  Spokane,  etc.,  B.  Co.  (1908),  50 
Wash.  619,  97  Pac.  744,  23  L.  R.  A.  (N.  S.)  1224;  Phillips  v. 
Washington,  etc.,  B.  Co.  (1906),  104  Md.  455,  65  Atl.  422; 
Bobinson  v.  Bockland,  etc.,  St.  Bailway  (1904),  99  Me.  47, 
58  Atl.  57;  Folkmire  v.  Michigan  United  B.  Co.  (1909),  157 
Mich.  159, 121  N.  W.  811 ;  Heitman  v.  Pacific  Electric  B,  Co, 
(1909),  10  Cal.  App.  397, 102  Pac.  15. 

It  does  not  follow  that  in  all  cases,  and  under  all  condi- 
tions, the  crossing  of  an  interurban  electric  railway  is  to  be 
governed  by  the  rules  applied  to  steam  railways^  but  the 
rule  in  controversy  is  applicable  to  the  situation  here  con- 
sidered. 

Plaintiff  requested  an  instruction  informing  the  jury  that 
contributory  negligence  was  not  a  defense  to  the  third  para- 
graph of  complaint,  which  alleged  a  wilful  injury. 

6.  Error  is  predicated  on  the  court's  refusal  to  give  the 
instruction.     The  point  was  covered  in  instruction 

thirty-nine,  given,  wherein  the  court  informed  the  jury  that 
Vou  17&-20 
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*' contributory  negligence  is  not  a  defense  to  an  action  for 
wilful  injury  or  wilful  killing." 

Appellant  requested  certain  instructions,  informing  the 
jury,  in  substance,  that  the  negligence  of  a  driver  of  a  ve- 
hicle, in  which  a  companion  is  riding,  cannot  be 
7.  imputed  to  the  companion,  when  he  does  not  control 
the  actions  of  the  driver.  Assuming  the  correctness  of 
these  instructions  as  abstract  propositions  of  law,  the  court 
rightfully  refused  to  give  them  because  they  were  not  appli- 
cable to  the  facts.  The  evidence  shows  beyond  controversy 
that  decedent  was  driving. 

Instruction  twentynseven,  given  by  the  court,  is  as  follows: 

''I  instruct  you  that  there  is  no  statute  regulating  the  rate 

of  speed  at  which  an  interurban  car,  or  an  electric 

5.  traction  car,  may  pass  over  a  highway  crossing  in 
the  country,  and  it  is  not  negligence,  in  itself,  for  such 
cars  to  be  run  over  highway  crossings  in  the  country  at  any 
rate  of  speed  consistent  with  the  safety  of  the  persons  and 
property  carried  on  such  cars."  Appellant's  counsel  asserts 
that  this  was  erroneous. 

In  the  case  of  Lake  Shore,  etc.,  B.  Co.  v.  Barnes  (1906), 
16C  iDd.  7,  3  L.  R.  A.  (N.  S.)  778,  this  court  held  that  it 
was  not  negligence  per  se  to  run  a  train  over  an  ordinary 
country'-  kighway  crossing  at  any  speed  consistent  with  the 
safety  of  the  persons  and  things  being  carried.  It  is  gener- 
ally held  that,  in  tke  absence  of  statutory  regulations,  a  rail- 
way company  may  use  its  discretion  in  establishing  the  speed 
of  its  trains.  33  Cyc.  971.  This  does  not  excuse  it 
from  the  common-law  duty  of  exercising  care  for  the  safety 
of  persons  traveling  on  highways  crossing  its  tracks ;  and  the 
rate  of  speed  to  be  used  in  a  given  case  depends  on  the  nature 
of  the  crossing,  and  other  circumstances  surrounding  the 
alleged  injury. 

The  instruction  given  was  not  erroneous,  coupled  as  it 
was  witSi  other  instructions  that  left  to  the  jury  the  right 
to  determine  wtu^tber  defendant  exercised  reasonable  care 
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and  prudence,  under  the  particular  circumstances  of  the 
case,  in  running  the  car  at  the  speed  shown  by  the  evidence. 

Appellant  complains  of  the  action  of  the  court  in  refusing 
to  give  other  instructions  requested.    It  is  sufl&cient  to  say 

that  such  of  these  as  were  applicable  to  the  evidence 
6.    were  substantially  covered  by  other  instructions  given. 

There  were  objections  to  other  instructions  given  by 
the  court,  not  discussed  in  the  opinion,  but  we  are  of  the 
opinion  that  the  court  committed  no  error  harmful  to  appel- 
lant.   Besides,  the  verdict  of  the  jury  is  clearly  right  under 

the  evidence,  and  if  any  errors  were  committed  in  in- 

8.  structing  the  jury,  they  did  not  affect  any  substantial 
right  of  appellant,  and,  in  such  case,  intervening 

errors,  if  any,  should  be  disregarded.  §§407,  700  Bums  1908, 
§§398,  658  R.  S.  1881;  Terre  Haute,  etc.,  B.  Co.  v.  Salmon 
(1905),  34  Ind.  App.  564. 

The  judgment  rendered  was  as  follows:  *'It  is  therefore 
considered  by  the  court  that  plaintiff  take  nothing  by  his 
action  herein,  and  that  defendant  have  and  recover  of  and 
from  the  plaintiff  its  costs  in  this  behalf  laid  out  and  ex- 
pended, taxed  at  $ .*'    Appellant  asserts  that  decedent's 

estate  has  no  interest  whatever  in  the  result  of  the  suit,  that 
the  assets  thereof  are  not  liable  for  costs,  and  that  a  judg- 
ment cannot  be  properly  rendered  against  the  estate  for  such 
costs. 

This  action  was  brought  under  §285  Bums  1908,  Acts  1899 
p.  405,  by  the  administrator,  for  the  exclusive  benefit  of  dece- 
dent's widow.     The  judgment  is  not  a  lien  on  the 

9.  assets  of  decedent's  estate,  but  is  against  the  plaintiff 
suing  in  the  capacity  provided  for  in  §285,  supra. 

Lake  Erie,  etc.,  B.  Co.  v.  Charman  (1903),  161  Ind.  95. 
There  is  no  error.    Judgment  afiSrmed 
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Orient  Insurance  Company  i;.  Kaptur. 

[No.  21,882.     Filed  June  1,  1911.     Rehearing  denied  October  5, 

1911.1 

1  Appeal. — Briefs, — Points. — Waiver. — ^Alleged  errors  not  pre- 
sented in  api>ellant's  points  in  its  brief  are  waived,    p.  309. 

2.  Trial,— Instructions.— Credibility  of  Party.— '* Should."  — 
*'May,** — An  instruction  that  the  jury  "may"  consider  a  party's 
interest  in  the  case  in  determining  the  weight  to  be  given  to  sucb 
party's  testimony,  Instead  of  charging  that  they  "should"  con- 
sider such  party's  interest,  is  not  prejudicial,  where  the  party's 
testimony  was  not  contradicted,    p.  309. 

3.  Trial.— Instructions.— Credibility  of  Parties. — Who  Included.— 
An  instruction,  in  an  action  by  a  wife,  that  the  jury  may  con- 
sider the  interest  of  the  parties  in  determining  their  credibility, 
does  not  include  the  testimony  of  the  husband,  since  he  is  not  a 
party,    p.  310. 

4.  Insurance. — Fraud. — Failure  to  Allege. — Instructions. — In  an 
action  on  an  insurance  policy  providing  if  assured  shall  l>e  guilty 
of  any  fraud  or  false  swearing  the  policy  shall  be  void,  instruc- 
tions as  to  fraud  or  false  swearing  were  properly  rejected,  where 
there  was  no  answer  alleging  fraud  or  false  swearing,    p.  310. 

5.  Insurance. — Arbitration. — Denial  of  Liability. — ^A  denial  of  lia- 
bility on  an  insurance  policy  renders  useless  an  application  for 
arbitration  as  to  the  amount  of  the  loss,  the  policy  making  a  re- 
quest for  an  arbitration  a  condition  precedent  to  the  malnt^iance 
of  an  action  thereon,    p.  310. 

G,  Insurance.— A(!/««fmenf.—i)etoy  in  Answering  Letter. — InahU- 
ity  to  Read. — Evidence. — ^Evidence  of  the  plaintifTs  inability  to 
read  English  is  admissible  in  an  insurance  case  to  explain  a  de- 
lay in  answering  the  company's  letter,  but  not  to  excuse  nonper- 
formance of  the  contract    p.  311. 

7.  Appeal. — Briefs. — Setting  Out  Questioned  Evidence. — Evidence 
objected  to  will  not  be  considered  unless  a  concise  statement 
thereof,  together  with  the  line  and  page  of  the  transcript,  is  set 
out  in  appellant's  brief,    p.  311. 

8.  Insurance. — Evidence. — Refusal  of  Payment. — An  objection 
tliat  the  court  improperly  refused  to  permit  defendant  insurance 
company's  agent  to  testify  that  the  company  never  refused  to  pay 
anything  on  the  claim  is  not  well  taken,  where  he  testified  that 
the  company  never  refused  to  pay  the  loss  but  merely  objected 
to  the  amount,    p.  311. 

9.  Trial. — Instructions.-^Inviting  Error. — Appeal. — ^A  party  has  no 
right  to  complain  of  the  giving  of  an  alleged  erroneous  instrnc- 
tion,  where  such  party  asked  that  a  similar  Instruction  be  given. 
p.  312. 
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From  Lake  Superior  Court;  V.  8.  Reiter,  Judge. 

Action  by  Magdalena  Kaptur  against  the  Orient  Insurance 
Company.  Prom  a  judgment  on  a  verdict  for  plaintiff,  de- 
fendant appeals.  Transferred  from  Appellate  Court  under 
§1405  Bums  1908,  Acts  1901  p.  590.    Affirmed. 

D,  J.  Schuyler,  D.  J.  Schuyler,  Jr.,  and  L.  L.  Bomherger, 
for  appellant. 

Morris^  J. — ^Appellee  sued  appellant  on  a  fire  insurance 
policy.  There  was  an  answer  of  general  denial.  The  cause 
was  tried  by  a  jury,  resulting  in  a  verdict  for  plaintiff.  De- 
fendant filed  a  motion  for  a  new  trial,  which  was  overruled. 
Judgment  for  appellee.  The  errors  assigned  are  the  over- 
ruling of  the  motion  for  a  new  trial,  and  that  appellee's 
amended  complaint  does  not  state  facts  suf&cient  to 

1.  constitute  a  cause  of  action*    The  latter  is  waived  by 
failure  to  present  it  in  the  points  in  appellant's  brief. 

Baltimore,  etc,  R.  Co.  v.  Evans  (1907),  169  Ind.  410. 

Thirteen  reasons  were  assigned  in  appellant's  motion  for 
a  new  trial.  Those  not  waived  will  be  considered  in  their 
order. 

Appellant  requested  the  trial  court  to  instruct  the  jury  as 

follows:    '*The  court  instructs  the  jury  that  while  the  law 

permits  a  party  in  interest  to  testify  in  his  own  be- 

2.  half,  nevertheless  the  jury  should,  in  weighing  the 
evidence  of  the  parties  so  testifying,  and,  in  determin- 
ing how  much  credence  is  to  be  given  to  the  same,  take  into 
consideration  the  fact  that  such  party  is  interested  in  the 
matter  in  controversy  in  the  suit,  and  in  the  result  of  the 
suit."  The  court  struck  out  the  word  *' should"  from  said 
instruction,  and  substituted  the  word  *'may,"  and,  as  thus 
modified,  gave  it.  Appellant  maintains  that  this  was  errone- 
ous, under  the  ruling  in  the  ease  of  Southern  B.  Co.  v.  State 
(1905),  165  Ind.  613. 

Appellee  did  not  testify  to  any  fact  controverted  by  appel- 
lant, and,  therefore,  so  far  as  her  testimony  was  concerned. 
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if  erroneous,  the  instruction  was  harmless.    Appellee 's 

3.  husband,  however,  testified  to  some  matters  about 
which  there  was  a  sharp  controversy,  and  appellant 

contends  that  the  evidence  shows  that  the  husband  was  act- 
ing as  the  wife's  agent  and  was  ^'a  party  in  interest,"  that 
the  instruction  was  applicable  to  his  evidence,  and  for  that 
reason  should  have  been  given.  Instructions  requested  should 
be  succinct  and  free  from  ambiguity.  The  husband  was  not 
a  party  to  the  record,  and  was  not  a  real  party  in  interest. 
The  policy  in  suit  contains  the  following  provision : 

*'Thisentirepolicy  shall  be  void  •  •  •  in  case  of 
any  fraud  or  false  swearing  by  the  insured  touching 
any  matter  relating  to  this  insurance,  or  the  subject 
thereof,  whether  before  or  after  a  loss." 

Appellant  contends  that  in  making  the  proof  of  loss,  sub- 
mitted by  appellee  to  appellant  after  the  fire,  under  the  pro- 
\dsions  of  the  policy,  appeUee  was  guilty  of  fraud  and 

4.  false  swearing,  and  thereby  forfeited  her  right  to  re- 
cover.   Error  is  predicated  on  the  court's  refusing  a 

number  of  appellant's  requested  instructions  on  this  subject. 
Fraud  is  never  presumed,  and  in  order  to  entitle  a  party  to 
relief,  either  at  law  or  in  equity,  on  that  ground,  it  is  neces- 
sary that  the  facts  constituting  the  fraud  be  distinctly  alleged 
in  the  pleadings,  so  that  it  may  be  put  in  issue,  and  evidence 
thereon  given.  Ray  v.  Baker  (1905),  165  Ind.  74,  and  cases 
cited;  Bennett  v.  Mclntire  (1889),  121  Ind.  231,  6  L.  R.  A. 
736 ;  9  Ency.  PL  and  Pr.  684. 

Appellant's  answer  consisted  solely  of  a  general  denial. 
There  was  no  issue  of  fraud  in  the  case,  and  consequently  evi- 
dence of  fraud  was  not  relevant  to  the  issues,  and  all  instruc- 
tions relating  to  this  subject  were  correctly  refused. 

There  is  a  provision  in  the  policy  that>  in  the  event  of 
disagreement  as  to  the  amount  of  loss,  it  shall  be  as- 

5.  certained  by  two  disinterested  appraisers,  and  that  no 
action  shall  be  brought  unless  this  requirement  has 

been  complied  with. 
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The  court  instructed  the  jury  that  if  it  found  from  the 
evidence  that  defendant  denied  liability  under  the  policy, 
and  refused  to  pay  plaintiff  for  her  loss,  then  it  was  not 
necessary  for  plaintiff  to  demand  or  request  an  appraisement 
or  arbitration  before  bringing  suit.  Appellant  claims  this 
instruction  was  erroneous.  There  was  evidence  given  show- 
ing that,  before  suit  was  instituted,  defendant,  after  proper 
notice  of  loss,  denied  all  liability  under  the  policy,  and  re- 
fused to  pay  anything.  The  instruction  was  proper.  Ohio 
Farmers  Ins.  Co.  v.  Vogel  (1906),  166  Ind.  239,  3  L.  B.  A. 
(N.  S.)  966, 117  Am.  St.  382,  and  cases  cited. 

Complaint  is  made  that  the  lower  court  erred  in  admitting 

testimony  to  prove  that  appellee  could  not  read  nor  write 

English,  because  such  inability  would  not  excuse  her 

6.  from  abiding  by  the  terms  of  the  policy.    The  evidence 
was  not  admitted  by  the  court  on  that  theory,  but  to 

explain  delay  with  reference  to  a  letter  received  by  appellee 
from  appellant  in  the  absence  of  her  husband.  There  was 
no  error  in  this. 

Appellant  further  contends  that  the  court  erred  in  ad- 
mitting in  evidence  certain  testimony  of  appellee's  husband. 
Rule  twenty-two  of  this  court  requires  an  appellant's 

7.  brief  to  contain  '*a  concise  statement  of  so  much  of 
the  record  as  fully  presents  every  error  and  exception 

relied  on,  referring  to  the  pages  and  lines  of  the  transcript." 
Appellant's  counsel,  in  preparing  their  brief,  have  failed  to 
comply  with  said  provision  of  rule  twenty-two,  in  respect  to 
this  alleged  error,  and  for  that  reason  the  court  cannot  con- 
sider the  point  urged. 

Appellant  also  claims  that  the  court  erred  in  refusing  to 

permit  defendant,  on  surrebuttal,  to  prove  by  Peter  W. 

Meyer,  its  agent,  that  it  never  refused  to  pay  anything 

8.  on  the  claim,  but  refused  to  pay  for  total  loss.    How 
important  this  point  might  be,  if  supported  by  the 

record,  it  is  not  necessary  to  consider,  for  the  witness  did 
teertiiy,  in  surrebuttal,  as  shown  by  page  280  of  the  tran- 
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script,  as  follows:    **We  never  refused  to  pay  the  loss.    We 
only  objected  to  the  amount." 

In  the  eighth  point,  under  Propositions  and  Authorities, 
appellant  claims  that  the  court  erred  in  instructing  the  jury 

by  the  second  instruction,  given  on  its  own  motion, 
9.    that  the  testimony  of  four  or  five  witnesses  to  a  fact 

might  be  outweighed  by  the  testimony  of  one  witness 
to  the  same  fact,  provided  the  one  had  the  opportunity  of 
knowing  the  facts  testified  to  and  had  the  appearance  of 
truth  and  candor.  Coimsel  say  this  was  misleading,  because 
the  court  did  not  present  to  the  jury  the  element  of  knowl- 
edge or  candor  on  the  part  of  the  four  or  five  witnesses.  The 
part  of  instruction  two  complained  of  was  copied  by  the 
court  from  instruction  nine,  tendered  by  appellant  and  prop- 
erly refused,  by  reason  of  other  objectionable  statements 
therein.  Neither  in  instruction  nine,  nor  in  any  other  in- 
struction tendered,  did  appellant  seek  to  have  the  court 
present  to  the  jury  the  alleged  lacking  element  of  knowledge 
or  candor  on  the  part  of  the  four  or  five  witnesses.  If  a 
party  to  an  action  succeeds  in  leading  the  trial  court  into 
error,  he  cannot  be  heard  to  complain  of  the  success  of  his 
efforts.  Gordon  v.  Kaufman  (1909),  44  Ind.  App.  603. 
There  is  no  error  in  the  record.    Judgment  afiSrmed. 


FULLENWIDER  V.  GOBEN. 

[No.  21,889.    Filed  October  6,  1911.] 

.  Contracts. — Parol, — Commissions  for  Sale  of  Real  Estate. — A 
parol  agreement  to  execute  a  written  contract  for  commissions 
upon  tlie  sale  of  real  estate  cannot  be  enforced,    p.  315. 

.  Contracts. — Parol, — Commissions  on  Sale  of  Real  Estate, — 
Quantum  Meruit. — No  action  lies  on  the  quantum  meruit  upon  an 
oral  contract  for  commissions  for  sale  of  real  estate,    p.  316. 

.  Contracts. — Indivisible, — Parol. — Commissions  on  Sales  of  Per- 
sonal and  Real  Estate. — \  parol  contract  to  pay  a  certain  sum  as 
a  commission  for  the  sale  of  certain  personal  property  and  real 
estate  cannot  be  enforced  as  to  the  personal  property,  where  the 
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contract  did  not  specify  the  amonnt  to  be  paid  f(ir  commiBsions 
on  eacti  class  of  property,  p.  316. 
4.  Deceit. — Fraud. — Sales  of  Real  Estate. — No  action  for  fraud  or 
deceit  lies  for  money  expended  and  time  spent  In  securing  a  pur- 
chaser for  real  estate,  where  no  written  contract  therefor  was 
made.    p.  316. 

From  Fountain  Circuit  Court;  Isaac  E.  Schoonover, 
Judge. 

Action  by  John  C.  Fullenwider  against  John  L.  Goben. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Trans- 
ferred from  Appellate  Court  under  §1405  Burns  1908,  Acts 
1901  p.  590.    Affirmed. 

Henry  D.  VanCleave  and  Clinton  B.  Marshall,  for  appel- 
lant. 
Charles  Johnston  and  Will  H,  Johnston,  for  Appellee. 

^Iyeb.s,  J. — ^Appellant  instituted  an  action  in  two  para- 
graphs in  the  Montgomery  Circuit  Court,  where  a  demurrer 
was  sustained  to  the  second  paragraph,  and  overruled  as  to 
the  first.  A  change  of  venue  was  taken  to  the  Fountain 
Circuit  Court,  where  a  demurrer  was  sustained  to  the  first 
paragraph.  Error  is  here  assigned  upon  the  alleged  error 
of  the  Montgomery  Circuit  Court,  and  upon  the  action  of  the 
Fountain  Circuit  Court  in  setting  aside  the  ruling  of  the 
Montgomery  Circuit  Court,  and  sustaining  the  demurrer  to 
the  first  paragraphs. 

Neither  paragi-aph,  nor  the  substance  thereof,  is  set  out 
separately  in  the  briefs,  but  there  is  one  statement  set  out 
embracing  the  substance  of  each,  and  not  challenged  by 
appellee. 

The  substance  of  the  complaint  is  that  in  December,  1905, 
defendant  for  the  purpose  of  deceiving,  misleading  and  de- 
frauding plaintiff,  falsely  represented  to  him  that  he  was 
the  owner  in  fee  of  certain  described  real  estate,  including 
a  hotel  property  situate  thereon,  of  the  value  of  $60,000, 
together  with  furniture  and  fixtures  in  the  hotel  of  the  value 
of  $15,000;  that  he  was  in  possession  of  the  property,  lived 
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with  his  family  in  the  hotel,  and  was  running  the  hotel; 
that  plaintiff  believed  and  relied  upon  his  statement  as  true, 
but  defendant  knew  it  was  false,  and  knew  that  plaintiff 
relied  upon  it  as  true;  that  for  the  purpose  of  deceiving, 
cheating  and  defrauding  him,  and  causing  him  to  spend 
money  and  much  valuable  time  in  behalf  of  defendant,  the 
latter  deceitfully,  falsely  and  fraudulently  represented  to 
plaintiff  that  if  he  would  find  him  a  purchaser,  or  would 
trade  for  the  real  estate  and  personal  property,  he  would 
pay  him  $1,000,  and  prior  to  closing  the  sale  or  trade  would 
execute  to  him  a  written  contract  to  that  effect ;  that  at  the 
time  of  making  such  representations  defendant  did  not  in- 
tend to  pay  plaintiff,  or  to  execute  such  contract;  that 
plaintiff,  relj'^ing  upon  defendant's  representations  and 
promises,  and  believing  them  to  be  true,  spent  $160.50,  at 
the  special  instance  and  request  of  defendant,  in  railroad 
fares,  hotel  expenses,  telephone  and  telegraph  bills^  and  trans- 
portation, and  spent  forty-one  days'  time,  of  the  value  of 
$840 ;  that  he  procured  a  customer  for  defendant  who  traded 
for  the  hotel ;  that  when  the  transaction  came  to  be  closed, 
defendant  claimed  that  he  could  close  the  trade  only  by  pro- 
curing a  loan  of  $13,000  on  the  hotel  property  and  furniture, 
unless  the  purchaser  would  take  the  property  subject  to  a 
mortgage  of  $11^,000,  and  that  plaintiff  procured  the  pur- 
chaser to  agree  to  do  so ;  that  defendant,  for  the  purpose  of 
defrauding  plaintiff,  deceitfully,  fraudulently  and  falsely 
represented  to  him  that  if  he  would  procure  him  a  loan  of 
$15,000  on  the  real  estate  he  would  pay  him  $100  in  addition 
to  the  $1,000  agreed  to  be  paid  for  furnishing  a  customer  for 
the  hotel ;  that  relying  upon  and  being  misled  by  the  repre- 
sentations, believing  them  to  be  true,  he  procured  an  ap- 
praisement of  the  property,  and  submitted  applications  to 
various  loan  companies,  whereby  he  spent  $25  in  money,  and 
ten  days'  time,  of  the  value  of  $200,  when  he  for  the  first 
time  discovered  that  defendant  had  no  title  to  the  real  estate, 
and  no  loan  could  be  procured;  that  during  all  that  time 
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defendant  knew  he  had  no  title ;  that  defendant  then  agreed 
with  plaintiff  that  if  he  would  procure  the  purchaser  to 
execute  a  first  mortgage  on  the  property  for  $13,500,  and  a 
second  mortgage  for  $45,000,  he  would  pay  $1,000  in  cash 
for  procuring  the  agreement  to  execute  said  notes,  and  that 
he  at  the  time  had  no  intention  to  i>ay  plaintiff,  but  that 
plaintiff,  relying  on  his  promise,  did  procure  the  purchaser 
to  consent  to  execute  the  notes  as  requested  by  defendant, 
and  for  the  purpose  of  cheating  and  defrauding  plaintiff, 
defendant  caused  the  property  to  be  conveyed  to  the  pur- 
chaser by  the  owner,  and  the  purchaser  executed  the  notea 
and  mortgages  in  accordance  with  the  agreement  procured 
by  plaintiff;  that  plaintiff  has  frequently  demanded  that 
defendant  reimburse  him  for  the  money  so  paid  out,  and  that 
he  execute  to  him  the  contract  to  pay  the  $1,000  for  procur- 
ing the  purchaser,  all  of  which  was  refused;  that  plaintiff 
was  unacquainted  with  defendant  and  his  financial  condi- 
tion, and  during  all  the  time  defendant  represented  himself 
to  be  a  wealthy  man,  and  as  having  large  unencumbered 
holdings  of  real  estate  in  Arkansas,  Missouri  and  Illinois, 
which  representations  were  false;  that  he  was  in  fact  in- 
solvent, and  plaintiff  relied  upon  his  representations,  believ- 
ing them  to  be  true,  and  was  thereby  damaged  in  the  sum  of 
$2,500,  for  which  he  demands  judgment  in  tort. 

Appellant  claims  his  theory  of  this  complaint  to  be  an 

action  for  damages  for  deceit  and  fraud,  while  appellee 

urges  that  the  allegations  as  to  false  representations, 

1.  fraud,  deceit,  etc.,  are  mere  characterizations,  to  ob- 
viate the  statute  of  frauds  with  respect  to  an  oral 
contract  for  a  commission  for  the  sale  of  real  estate. 

As  the  parties  have  taken  no  care  to  point  out  the  differ- 
ence, if  any,  between  the  two  paragraphs,  and  have  treated 
them  as  being  alike,  we  so  treat  them. 

So  far  as  the  complaint  can  be  said  to  sound  in  contract, 
it  is  clearly  insufficient.    If  parties  were  permitted  to  prove 
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a  parol  agreement  to  enter  into  a  written  agreement  for  the 
sale  or  exchange  of  real  estate,  as  a  basis  for  recovery  of 
damages,  the  statute  would  be  evaded,  and  that  would  be 
done  by  indirection  which  i»  positively  forbidden  to  be  done 
directly,  and  the  very  object  of  the  statute  would  be 
thwarted.  §7463  Bums  1908,  Acts  1901  p.  104. 
There  can  be  no  recovery  upon  the  contract  under 
a  quantum  meruit.  Zimmerman  v.  Zehendner  (1905), 

2.  164  Ind.  466;  rhillips  v.  Jones  (1907),  39  Ind.  App. 
626;  Beahler  v.  Clark  (1904),  32  Ind.  App.  222. 

Neither  can  the  complaint  be  supported  on  the  theory  of 
its  being  in  part  a  contract  for  the  sale  of  personal  prop- 
erty.   The  contract  is  entire,  and  cannot  be  separated 

3.  or  apportioned.    Besides,  to  uphold  it  would  be  to  let 
in  oral  proof  to  establish  a  contract  as  separate,  and 

would  not  only  be  to  make  a  contract  that  the  pleadings 
show  the  parties  did  not  make,  but  would  uphold  as  an  en- 
tirety, a  contract  that  the  law  forbids.  Since  the  contract  is 
void  as  to  the  real  estate  it  is  void  also  as  to  the  personal 
property.  Pond  v.  Sheean  (1890),  132  111.  312,  323,  8  L.  R. 
A.  414;  Meyers  v.  Schemp  (1873),  67  111.  469. 

Appellant  disclaims  any  right  of  recovery  upon  contract, 

and  seeks  to  ground  his  action  as  for  fraud  and  deceit,  by 

virtue  of  which  he  was  induced  to  expend  money  and 

4.  devote  time,  to  an  attempt  to  procure  a  purchaser  in 
which  he  was  successful.     So  far  as  he  alleges  the 

expenditure  of  money  and  time  in  and  about  the  procure- 
ment of  a  purchaser,  he  must  fail.  He  was  bound  to  know 
as  a  matter  of  law  that  without  a  written  contract  agreeing 
to  pay  him  a  commission  he  could  not  recover  a  commission, 
nor  for  any  time  or  money  expended  in  the  attempt.  It 
must  be  assumed  that  he  would  have  spent  time  and  money 
if  he  had  had  a  written  contract;  that  would  have  been  a 
part  of  the  consideration  for  the  contract,  yet  in  that  event 
he  would  have  been  relegated  to  his  contract,  and  could  not 
have  recovered  for  time  and  money  spent. 
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As  appellant's  theory  of  his  complaint  is  that  it  sounds 
wholly  in  tort,  the  judgment  must  be  affirmed.  We  express 
no  opinion  as  to  the  allegations  of  the  complaint,  as  to  his 
having  been  employed  by  appellee  under  an  agreement  to 
pay  him  to  procure  a  loan  for  him,  or  as  to  the  agreement 
to  pay  him  for  procuring  the  purchaser  of  the  property  to 
execute  certain  notes  and  mortgages,  as  bis  action  is  not 
based  on  that  agreement. 

The  judgment  is  affirmed. 


Martin  v.  The  State  of  Indiana. 

[No.  22»004.    Filed  October  6,  1911.] 

1.  CBniiNAL  Law. — Venue. — Burglary. — Under  article  1,  §13,  of 
tbe  Coustitutlon,  providing  that  "In  all  criminal  prosecutions  the 
accnised  shaU  have  the  right  to  a  public  trial  by  an  Impartial 
Jury  in  the  county  in  which  the  offense  shall  have  been  com- 
mitted," and  §1867  Burns  1908,  Acts  1005  p.  584,  §2,  providing 
that  exc^t  as  otherwise  provided  the  accused  "shall  be  tried 
publicly  in  the  county  In  which  the  offense  shall  have  been  com- 
mitted," a  prosecution  for  burglary  committed  in  one  county 
cannot  be  instituted  in  another,  though  a  prosecution  for  bring- 
ing the  stolen  goods  into  such  other  county  could  be  instituted  in 
such  county,     pp.  319,321. 

2.  Chimin AL  Law. — Venue. — Continuing  Offenaes. — Transporting  or 
Conreging  Stolen  Ooo<f«.— Under  §1875  Bums  1908,  Acts  1905 
p.  584,  §10,  providing  that  "when  property  taken  in  one  county 
by  burglary,  ♦  ♦  ♦  has  been  brought  Into  another  county, 
the  Jurisdiction  is  in  either  county,"  a  prosecution  for  talcing 
property  secured  in  one  county  by  burglary,  robbery,  larceny,  or 
embezzlement,  into  another  county,  may  be  instituted  in  either 
county,    p.  320. 

Prom  Criminal  Court  of  Marion  County  (39,575) ;  Jo- 
seph T.  Markey,  Judge. 

Prosecution  by  The  State  of  Indiana  afrainst  Cordia  I\Iar- 
tin.  Prom  a  judgment  of  conviction,  defendant  appeals. 
Reversed. 

BoUzman,  &  Coleman  and  Cook  &  Cook,  for  appellant 
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Thomas  M.  Honan,  Attorney-General,  Thomas  H.  Branor 
man,  Edwin  Corr  and  James  E.  McCtMough,  for  the  State. 

Jordan,  C.  J. — The  State  instituted  this  prosecution  by 
an  affidavit  filed  in  the  Criminal  Court  of  Marion  County. 
This  affidavit  charged  appellant  with  having  committed  the 
crime  of  burglary  in  Hancock  county,  Indiana,  on  Decem- 
ber 29,  1910,  with  the  felonious  intent  of  stealing  and  carry- 
ing away  divers  goods  and  chattels  belonging  to  the  persons 
mentioned.  It  is  further  charged  that  appellant,  after 
breaking  into  and  entering  the  business  house  therein  named, 
did  unlawfully,  feloniously,  etc.,  take,  steal  and  carry  away 
from  said  Hancock  county  the  sum  of  $6,606.50  in  money, 
the  personal  property,  goods  and  chattels  of  certain  persons 
named,  and  that  thereafter  he  unlawfully  and  feloniously 
did  bring  said  money  as  aforesaid  into  Marion  county,  In- 
diana, contrary  to  the  provisions  of  the  statutes,  etc. 

Appellant  moved  to  quash  the  affidavit  for  various  rea- 
sons, among  which  were  the  following:  (1)  The  court  had 
no  jurisdiction  to  try  appellant  upon  the  charge  presented, 
because  the  affidavit  shows  that  the  offense  was  committed 
in  Hancock  county  and  not  in  Marion  county;  (2)  the  affi- 
davit did  not  charge  a  public  offense.  His  motion  was  over- 
ruled. There  was  a  trial  by  jury  and  a  verdict  returned 
against  appellant,  finding  him  guilty  of  burglary  as  charged 
in  the  affidavit,  and  that  he  was  thirty  years  of  age.  Over 
his  motion  for  a  new  trial,  wherein  various  reas<ms  were 
assigned,  the  court  rendered  a  judgment  ordering  that  for 
the  offense  committed,  he  be  imprisoned  in  the  Indiana 
state  prison  for  a  term  of  not  less  than  ten  years  nor  more 
than  twenty  years,  and  that  he  be  disfranchised  and  ren- 
dered incapable  of  holding  any  office  of  profit  or  trust  for  a 
period  of  ten  years. 

In  addition  to  the  motion  to  quash,  the  jurisdiction  of  the 
lower  court  to  try  appellant  on  the  charge  presented  was 
also  sought  to  be  raised  by  instructions  tendered  by  appeU 
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lant  and  refused  by  the  court  Appellant  has  assigned  the 
following  errors:  (1)  The  court  had  no  jurisdiction  of  the 
offense  charged.  (2)  The  court  had  no  jurisdiction  of  the 
person  of  appellant  (3)  The  affidavit  does  not  state  a 
public  offense.  (4)  The  court  erred  in  overruling  appel- 
lant's motion  to  quash  the  affidavit  on  each  ground  separate- 
ly and  severally  stated  (5)  The  court  erred  in  overruling 
the  motion  for  a  new  trial. 

Various  questions  are  argued  by  appellant's  counsel,  but 
the  cardinal  one  is,  Had  the  State  the  right  to  try  and  con- 
vict appellant,  over  his  objections,  in  the  Criminal 

1.    Court  of  Marion  County  for  the  offense  of  burglary 
committed  in  another  county  in  this  State? 

Section  thirteen  of  the  bill  of  rights  of  the  Constitution  of 
this  State  provides:  ''In  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  to  a  public  trial  by  an  impartial 
jury  in  the  county  in  which  the  offense  shall  have  been  com- 
mitted." Section  1867  Burns  1908,  Acts  1905  p.  584,  ^2, 
provides:  "Every  criminal  action  shall  be  tried  publicly 
in  the  county  in  which  the  offense  shall  have  been  committed, 
except  as  otherwise  provided  in  this  act"  Section  1875 
Bums  1908,  Acts  1905  p.  584,  §10,  provides:  **When  prop 
erty  taken  in  one  county  by  burglary,  robbery,  larceny  or 
embezzlement,  has  been  brought  into  another  county,  the 
jurisdiction  is  in  either  county." 

We  are  not  in  this  appeal  called  on  to  deal  with  a  case 
where  the  accused  party  has  been  convicted  of  the  offense 
of  bringing  property  stolen  in  Hancock  county  into  Marion 
county,  but,  as  the  Attorney-General  on  behah'  of  the  Stato 
admits,  the  simple  proposition  is.  Can  the  Criminal  Court 
of  Marion  County  take  jurisdiction  of  and  try  an  accused 
person,  without  his  consent,  for  the  crime  of  burglary  com- 
mitted by  him  in  Hancock  county,  Indiana,  merely  because 
certain  property  feloniously  taken  and  stolen  at  the  time  the 
burglary  was  committed  was  subsequently  brought  by  the 
accused  party  into  Marion  county? 
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The  Attorney-General  further  states  in  his  brief  **that 
the  offense  of  burglary,  with  which  appellant  is  charged,  is 
a  breaking  into  and  entering  of  a  business  house  in  Han- 
cock county,  with  the  intent  to  commit  a  felony.  That  was 
an  offense  fully  consummated  in  Hancock  county,  and  it 
seems  in  violation  of  the  Constitution  to  say  that  Marion 
county  has  jurisdiction  of  that  offense."  He  admits  that 
the  le^slature  of  this  State,  in  view  of  the  provision  of  our 
Constitution,  hereinbefore  set  out,  has  no  power  to  authorize 
a  prosecution  for  the  crime  of  burglary,  in  the  absence  of  a 
change  of  venue  taken  at  the  instance  of  the  defendant  to 
be  tried  in  a  county  other  than  that  in  which  the  burglary 
was  eonimitted.  In  this  view  of  the  learned  Attorney- 
General  we  concur. 

A  statute  of  the  State  of  Missouri,  authorizing  a  prosecu- 
tion for  the  crime  of  burglary  to  be  had  in  a  county  of  that 
state  other  than  the  one  in  which  the  offense  was  committed, 
was  held  by  the  Supreme  Court  to  be  invalid,  because  it 
was  antagonistic  to  a  provision  of  the  state  constitution, 
that  prohibited  the  prosecution  of  a  person  charged  with 
the  commission  of  a  felony  in  a  county  other  than  the  one 
in  which  the  offense  was  committed.  State  v.  McGraw 
(1885),  87  Mo.  161. 

Prosecutions  authorized  by  §1875,  supra,  in  a  case  where 

property  has  been  stolen  in  one  county  and  brought  into 

another  by  the  thief,  are  upheld  upon  the  distinct 

2.  ground  that  a  taking  of  stolen  property  from  one 
county  into  another  constitutes  a  new  or  fresh  theft, 
and  it  may  be  said  that  the  prosecution  for  such  offense  is 
in  the  county  in  which  it  ^as  committed,  and  falls  within 
the  requirement  of  section  thirteen  of  our  bill  of  rights. 
State  V.  Smith  (1877),  66  Mo.  61,  and  authorities  cited; 
State  V.  McOraWy  supra. 

No  such  interpretation  can  be  accorded  to  §1875,  supra, 
as  will  authorize  a  prosecution  for  the  crime  of  bui^lary  in 
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a  county  other  than  the  one  in  which  the  offense  was 

1.    committed,  merely  because  the  property  stolen  has 

been  brought  into  such  county.     It  is  manifest  that 

the  section  in  question  is  not  dealing  with  the  offense  of 

burglary,  but  with  that  of  bringing  stolen  property  from 

one  county  into  another. 

The  affidavit  in  this  case  shows  upon  its  face  that  appel- 
lant is  chai^d  in  the  Criminal  Court  of  Marion  County 
with  the  crime  of  burglary  committed  in  Hancock  county. 
It  therefore  follows  that  the  lower  court  had  no  authority 
to  try  him  for  such  offense,  and  his  conviction  was  unlawful. 
For  this  reason  alone  the  judgment  must  be  reversed.  Of 
course  if  the  State  desires  to  prosecute  appellant  for  the 
crime  committed  by  him  in  bringing  the  stolen  money  into 
Marion  county,  it  may  do  so  in  the  Criminal  Court  of  Marion 
Comity ;  but  if  it  desires  also  to  prosecute  him  for  the  crime 
of  burglary  committed  in  Hancock  county,  it  must  do  so  in 
the  latter  county. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the 
cause  remanded  to  the  Criminal  Court  of  Marian  County, 
and  a  new  trial  ordered. 


Martin  v.  Koppitz-Melcher  Brewing  Company. 

[No.  21,890.    Filed  October  10,  1911.] 

1.  OoinxAcrrs. — Elements, — Load, — ^The  general  law  governing  the 
subject-matter  of  a  contract  constitutes  an  essential  part  of  such 
contract    p.  326. 

2.  iNToxicATiNa  LiQuoBS. —  Lcoses, —  Contracts,-^  Applioan  ts. —  A 
contract  between  a  landlord  and  a  brewing  company  leasing  to 
such  company  a  house  for  saloon  purposes  for  one  year,  with  the 
privilege  of  two  years  more,  providing  "that  If  at  any  time  a 
majority  of  the  qualified  voters  of  the  township  •  ♦  ♦  should 
flle  a  general  remonstrance  against  granting  a  license  *  *  * 
the  lease  should  expire  at  the  expiration  of  the  term  of  license 
held  by  the  party  occupying  the  building  at  the  time  such  gen- 
eral remonstmnre  is  filed,"  expires  where  a  license  was  granted 
(Ml  February  5,  an  appeal  being  taken  within  ten  days,  and  the 

Vol.  17ft— 21 


Digitized  by  LjOOQIC 


322  SUPREME  COURT  OP  INDIANA, 

Martin  v,  K<^)plte-M€lcher  Brew.  Co.— 176  Ind.  321. 

next  term  of  the  court  at  which  the  case  might  have  been  tried 
but  was  not  being  March  30,  and  a  general  remonstrance  was 
filed  on  March  1,  and  one  on  July  5,  and  the  lease  required  the 
defendant  to  procure  a  qualified  person  to  make  the  application, 
pp.  32G,  327. 
3.  Intoxicating  Liquobs. — AppHcations. — Commencement  of  Li- 
cense Granted  on  Appeal. — After  the  expiration  of  the  first  term 
of  court  after  the  taking  of  an  appeal  from  the  granting  of  a 
license  to  retail  liquors  the  applicant's  right  to  sell  ceases;  and 
a  license  granted  at  a  subsequent  time  operates  from  the  time 
of  the  granting  thereof  at  the  trial,    p.  327. 

From  Dekalb  Circuit  Court;  Emmett  A.  Bratton,  Judge. 

Action  by  John  J.  Martin  against  the  Koppitz-Melcher 
Brewing  Company.  From  a  judgment  for  defendant^  plain- 
tiff appeals.  Transferred  from  the  Appellate  Court  under 
§14Q5  Bums  1908,  Acts  1901  p.  590.    Affirmed. 

P,  V.  Hoffman  and  L.  W,  Welkcr,  for  appellant. 
D.  D.  Moody  and  J.  E.  Pomeroy,  for  appellee. 

Myers,  J. — ^Action  by  appellant  against  appellee  for  rent 
due  under  a  written  lease.  The  questions  presented  arise 
upon  exceptions  to  the  conclusions  of  law  upon  the  facts 
found. 

The  material  facts  are  that  on  November  19,  1906,  appel- 
lant leased  to  appellee,  through  one  Gabriel,  its  agent,  the 
premises  described  in  the  lease,  for  the  term  of  three  years 
from  January  1,  1907,  at  $25  a  month,  with  an  option  for 
two  additional  years,  upon  giving  notice  of  its  intention 
thirty  days  before  the  expiration  of  the  term.  The  first 
story  of  the  building  was  to  be  occupied  for  a  saloon,  and  the 
second  story  for  a  residence,  and  for  no  other  purpose.  The 
building  was  located  in  the  town  of  Albion,  Noble  county, 
Indiana.  The  lessee  was  a  Michigan  corporation,  organized 
to  manufacture  and  sell  beer  and  other  malt  liquors,  and  had 
an  a^ent  in  Auburn,  Indiana,  to  sell  and  distribute  its 
products  in  northern  Indiana.  Certain  changes  and  repairs 
were  to  be  made  by  the  lessor,  which  he  made.  A  clause  in 
the  lease  provided  that  if  at  any  time  a  majority  of  the 
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qualified  voters  of  the  township  in  which  the  property  and 
the  town  of  Albion  are  situate  should  file  a  general  remon- 
strance against  granting  a  license  to  any  and  all  persons  to 
sell  intoxicating  liquors  in  said  township,  the  lease  should 
expire  at  the  expiration  of  the  term  of  license  held  by  the 
party  or  parties  occupying  the  building  at  the  time  such  gen- 
eral remonstrance  should  be  filed. 

At  the  time  of  the  execution  of  the  contract,  one  Gabriel, 
appellee's  agent,  had  made  arrangements  with  one  Hayes, 
whereby  appellee  was  to  furnish  the  building  for  Hayes  to 
use  as  a  saloon.  At  the  December  term,  1906,  Hayes  was  to 
apply  for  a  license  to  sell  intoxicating  liquors  and  to  conduct 
a  saloon  in  the  lower  story  of  the  building,  and  was  to  occupy 
the  upper  story  as  a  residence,  there  being  an  implied  agree- 
ment between  Gabriel  and  Hayes  that  Hayes  should  buy  de- 
fendant's beer  at  wholesale,  and  retail  it  in  the  saloon.  There 
was  no  other  consideration  between  the  defendant  and  Hayes 
for  defendant's  renting  and  fitting  up  the  building  for  said 
purpose. 

Defendant,  by  its  said  agent,  did  furnish  the  building  for 
the  use  of  Hayes.  Hayes  was  unable  to  procure  a  license, 
but  at  the  February,  1907,  session  of  said  board  of  commis- 
sioners he  procured  one  Hostetter  to  make  application  for 
license  to  retail  intoxicating  liquors  in  the  building. 

A  remonstrance  for  cause,  alleging  the  moral  unfitness  of 
Hostetter  to  receive  a  license,  was  filed  against  him,  the  trial 
of  the  remonstrance  and  application  was  decided  in  his  favor, 
and  he  was  granted  a  license  to  retail  intoxicating  liquors  in 
the  building  for  one  year  from  February  5,  1907.  Hostetter 
paid  the  license  fee  of  $100,  gave  the  necessary  bond,  to  the 
approval  of  the  auditor  of  Noble  county,  Indiana,  procured 
a  license,  and  began  and  continued  to  retail  liquors  at  said 
place  until  April  25, 1907.  After  Hostetter  had  procured  the 
license,  and  begun  selling,  and  within  ten  days  from  the  time 
the  license  was  granted,  the  remonstrators  perfected  an  ap- 
peal to  the  Noble  Circuit  Court.    The  next  term  of  said  court, 
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at  which  said  cause  might  have  been  lawfully  tried,  was  the 
March  term,  1907,  that  terminated  by  limitation  March  30, 
1907.  On  the  first  day  of  such  term  of  said  court,  Hostetter, 
on  his  application,  was  granted  a  change  of  venue  to  the 
Elkhart  Circuit  Court,  where  the  cause  remained  pending 
until  May  9,  1907,  when  Hostetter  dismissed  his  cause^  and 
also  his  application  for  license.  Hostetter  continued  to  sdl 
liquor  at  said  place  under  the  license  granted  by  the  board 
of  commissioners  until  April  25,  1907,  having  been  advised 
that  he  had  a  right  to  continue  to  sell  under  his  license  until 
said  cause  could  be  tried  in  the  Elkhart  Circuit  Court,  where 
the  cause  was  pending  on  change  of  venue.  He  ceased  selling 
April  25,  1907,  because  the  remonstrators  explained  to  him 
that  he  was  liable  for  numerous  prosecutions  for  sales  made 
after  March  30,  1907,  and  that  such  sales  were  without  the 
protection  of  such  licenBe.  Hostetter  agreed  with  the  parties 
that  if  they  would  not  prosecute  him  for  such  sales  he  would 
dismiss  his  application  in  the  Elkhart  Circuit  Court,  and 
discontinue  selling  liquors,  and  under  that  agreement  he  did 
dismiss  his  application.  No  other  license  was  granted  to 
any  person  to  retail  intoxicating  liquors,  or  conduct  a  saloon 
in  the  premises,  after  the  execution  of  the  lease.  During 
the  time  Hostetter  conducted  a  saloon  in  the  premises  he 
bought  from  the  defendant  beer  for  retail  in  the  saloon,  to 
the  value  of  $200,  and  also  bought  from  other  brewing  com- 
panies beer  and  malt  liquors. 

March  1,  1907,  a  general  remonstrance  was  filed  with  the 
auditor  of  Noble  county  against  granting  license  to  retail 
intoxicating  liquors  in  Albion  township  where  the  premises 
are  situate,  three  days  before  the  regular  March,  1907,  ses- 
sion of  the  Board  of  Commissioners  of  the  County  of  Noble, 
and  a  like  remonstrance  was  filed  July  5, 1907. 

In  April,  1907,  the  agent,  Gabriel,  notified  plaintiff  that  lie 
would  surrender  the  lease  and  the  premises,  and  would  re- 
move the  furniture,  and  that  plaintiff  could  secure  a  new 
tenant    On  June  24,  1907,  Gabriel  removed  the  furniture 
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and  vacated  the  premises,  paid  the  rent  up  to  July  1,  1907, 
offered  to  surrender  possession  of  the  premises,  and  tendered 
to  plaintiff  the  keys,  who  refused  to  accept  them,  claiming 
■  that  defendant  was  liable  for  rent  until  February  5,  1908, 
under  the  provisions  of  said  lease. 

Plaintiff  did  not  take  possession  of,  nor  assume  control 
over,  the  building  until  after  February  5,  1908.  No  rent 
was  paid  by  defendant  after  July  1,  1907.  Under  the  con- 
tract^ the  rental  value  of  said  building  and  premises  from 
July  1,  1907,  to  February  5,  1908,  was  $179.16,  which  is 
unpaid  by  defendant.  The  water  and  light  rentals  for  the 
premises  for  the  time,  which  were  not  paid  by  defendant, 
were  $12.26,  making  a  total  of  $191.42.  The  form  of  the 
contract  was  prepared  by  plaintiff  and  submitted  to  Gabriel, 
who  had  it  tjrpewritten  in  duplicate,  with  a  few  minor 
changes  therein,  but  no  material  changes  were  made  by  him. 

The  court  concluded  that  plaintiff  is  not  entitled  to  recover 
any  amount,  and  that  defendant  is  entitled  to  recover  its 


The  briefs  show  that  the  court  *s  conclusions  were  based 
upon  two  propositions:  (1)  That  the  contract  was  ultra 
vires  and  (2)  that  tlie  lease  terminated  with  the  vacation  of 
Hostetter's  license  by  the  appeal,  with  the  protection  afforded 
him  under  the  statute  until  the  expiration  of  the  March  term 
of  the  Dekalb  Circuit  Court.  Appellant's  contention  is  that 
the  contract  was  executed,  and  hence  no  question  of  its  being 
ultra  vires  is  present,  that  the  lease  could  only  be  terminated, 
as  to  an  existing  license,  by  the  operation  of  a  general  re- 
monstrance, that  Hostetter's  license  was  defeated  because  he 
was  an  unfit  person,  and  that  while  the  lease  contemplated 
its  termination  in  case  no  person  would  be  allowed  to  renew 
an  existing  license,  it  did  not  contemplate  its  termination 
simply  because!  an  unfit  person  was  denied  license,  that  it 
contemplated  that  only  fit  persons  would  apply  for  license. 

Appellant  had  no  contract  with  any  other  person  than 
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appellee,  and  both  parties  knew  that  under  the  law  appellee 
could  not  acquire  a  liquor  lieenge,  and  it  was  understood 
that  some  one  would  acquire  license  and  operate  the  selocm. 
Appellant  was  in  nowise  interested  in,  or  responsible  for 
any  one  acquiring  a  license,  or  operating  a  business  in  the 
room.  Had  no  license  been  obtained,  or  attempted  to  be 
obtained,  and  had  no  remonstrance  been  filed,  he  would  have 
been  entitled  to  his  rent.  If  before  any  license  could  have 
been  obtained,  a  general  remonstrance  had  been  filed,  it 
could  hardly  be  claimed  that  it  was  not  contemplated  that 
that  should  terminate  the  lease,  though  appellant's  contention 
is  that  a  general  remonstrance  could  terminate  the  lease  only 
**at  the  expiration  of  the  term  of  the  license  held  by  the 
party  or  parties  occupying  the  building  at  the  time  such  gen- 
eral remonstrance  should  be  filled,"  The  parties  seem  to 
have  contracted  upon  the  theory  that  no  difficulty  would  arise 
as  to  the  acquisition  of  license  by  some  one,  and  that  a  gen- 
eral remonstrance  was  the  only  contingency  upon 

1.  which  the  right  to  vend  intoxicants  depended.    But 
the  general  law  enters  into  the  contract,  so  that  they 

must  also  have  contracted  with  the  view  to  the  making  of 

an  application  by  some  qualified  person,  and  good  faith  on 

the  part  of  appellee  required  that  a  qualified  person 

2.  make  the  application,  otherwise  the  situation  would 
be  precisely  as  if  no  application  had  been  made,  and 

other  conditions  would  have  to  be  looked  to  in  determining 
the  question  as  to  when  the  lease  expired. 

Hostetter  was  granted  a  license  on  February  5, 1907.  The 
first  general  remonstrance  was  filed  on  March  1,  1907,  and 
the  second  on  July  5,  1907.  The  appeal  of  the  remonstrators 
vacated  the  license,  with  no  protection  to  Hostetter,  after 
March  30,  1907.    State  v.  Sopker  (1901),  157  Ind.  360. 

After  that  date,  he  had  no  right  to  sell,  and  his  applicar- 
tion  stood  for  trial  de  novo,  and  on  July  5,  1907,  when  the 
second  general  remonstrance  was  filed,  there  was  clearly  no 
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license  in  force.     Hardy  v.  McKinney  (1886),  107 

3.    Ind.  364,  and  cases  cited.    If  after  March  30,  1907, 

Hostetter  had  been  successful  in  obtaining  license,  it 

would  not  have  been  from  February  5,  1907,  but  from  the 

date  it  might  have  been  granted  upon  a  trial  de  novo.  Brown 

V.  Diem  (1909),  172  Ind.  51. 

There  was  a  tentative  license  held  by  Hostetter  when  the 

first  general  remonstrance  was  filed  on  March  1,  1907,  and 

had  he  obtained  a  license  on  the  trial,  that  remon- 

2.  strance  would  have  operated  to  defeat  the  renewal 
of  the  license  at  the  expiration  of  one  year  from  the 
time  it  was  granted,  and  would  have  terminated  the  lease  at 
that  time  by  its  express  terms.  At  the  time  the  remonstrance 
of  July  5,  1907,  was  filed,  there  was  clearly  no  right  in  any 
one  to  obtain  license.  Is  it  material,  then,  why  Hostetter  did 
not  obtain  license  ?  We  think  not,  and  that  the  matter  stands 
as  if  no  application  for  license  had  been  made,  and  the  ques- 
tion is  whether  the  failure  to  obtain  license  until  a  general 
remonstrance  became  operative  terminated  the  lease.  As  the 
general  law  must  be  read  into  contracts  of  this  character, 
a  fair  construction  of  the  contract  is  that  the  parties  con- 
templated that  if  the  right  to  sell  should  be  prohibited  by 
a  general  remonstrance,  the  lease  should  terminate  with 
that  right.  If  Hostetter  had  been  successful,  the  remon- 
strance of  March  1,  1907,  would  have  been  effective  for 
two  years  from  that  date,  and  it  is  a  fair  construction  of 
the  contract,  as  within  the  intention  of  the  parties,  that  at 
any  time  when  the  right  to  sell  should  be  discontinued  the 
lease  should  terminate,  and  not  that  it  could  terminate  only 
at  the  expiration  of  the  term  of  a  license,  though  that  is  the 
language  used ;  for  both  parties  were  equally  interested,  and 
both  were  imbued  ^ath  the  idea  that  there  would  be  no  diffi- 
culty in  obtaining  license  before  a  general  remonstrance 
would  become  operative. 

In  view  of  our  conclusions,  it  is  unnecessary  to  consider 
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the  question  whether  the  contract  is  ultra  vires,  as  the  judg- 
ment must  be  affirmed  upon  the  ground  that  the  lease  has 
terminated.    It  is  so  ordered. 


Federal  Union  Surety  Company  et  al.  v.  Indiana 
Lumber  and  Manufacturing  Company. 

[No.  21,967.    Filed  October  10,  1911.] 

1.  EviDENCR  —  Sales.  —  Memoranda.  —  Triplicate  Statements.  — 
Where  a  parol  order  for  lumber  was  taken  by  plaintlfTs  clerk  and 
was  reduced  to  writing,  given  to  a  yard  clerk  and  by  him  to  a 
loader,  who  returned  it  to  the  clerk  who  made  a  triplicate  copy 
thereof  setting  out  the  names  of  the  clerk  receiving  the  order, 
the  name  of  the  person  checking  the  load,  the  name  of  the  driver, 
the  place  of  delivery,  the  number  of  pieces,  the  kind  and  dimen- 
sions thereof,  the  number  of  feet,  the  price  of  the  several  kinds 
and  tlie  total  price,  one  of  such  triplicates  being  delivered  to  the 
customer,  any  of  such  triplicates  Is  admissible  in  evidence,  as  a 
part  of  the  res  gestae,  in  an  action  for  the  value  of  the  lumber 
sold,  for  the  purpose  of  showing  the  amount  of  lumber  sold, 
pp.  330, 332. 

2.  Evidence. — Triplicate  Writings. — "Notice  to  Produce. — ^Where 
triplicate  writings  are  made  at  the  same  time  and  by  the  same 
process,  they  are  all  r^arded  as  originals ;  and  it  is  useless  and 
unnecessary  to  give  notice  to  the  defendant  to  produce  the  one 
In  defendnnt*s  posseesion.    p.  331. 

8,  EvroENCE. — Sales. — Memorand4i. — Witnesses. — Rrefreshing  Mem- 
oi-y. — A  teamster  who  delivered  lumber  to  a  customer  may  testify 
as  to  the  delivery  thereof;  and  may  refresh  his  memory  by  using 
a  slip  made  by  his  employer's  clerk  showing  the  particular  kinds 
of  lumber  delivered,    p.  332. 

4.  EvroENCE. — AdmUsions. — Indebtedness. — Sureties. — In  an  action 
against  the  surety  of  a  contractor,  evidence  of  admissions  of  the 
contractor  is  admissible  showing  that  he  promised  to  mail  a 
check  as  soon  as  the  c(mtract  was  completed,    p.  332. 

5.  Evidence. — Opinions. — Experts. — Value  of  Lumber. — One  who 
has  been  a  dealer  in  lumber  all  his  business  life  is  competent  to 
give  an  (pinion  as  to  the  value  of  the  lumber  in  controversy; 
and  such  value  is  a  proper  subject  for  expert  evidence,    p.  333. 

From  Laporte  Circuit  Court;  John  C.  Richterf  Jud^e. 

Action  by  the  Indiana  Lumber  and  Manufacturing  Com- 
pany against  the  Federal  Union  Surety  Company  and  an- 
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other.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Transferred  from  Appellate  Court  under  §1405  Bums  1908, 
Acts  1901  p.  590.    Affirmed. 

Osbarn,  McVey  <fe  Oshom,  Carson,  Thompson  &  Dotvden 
and  F,  H.  Wurzer,  for  appellants. 
F.  J.  Lewis  Meyer,  for  appellee. 

MoRBis,  J. — Appellee  filed  its  complaint  in  the  Saint  Jo- 
seph Circuit  Court  against  Peter  Suzio  and  appellant  Fed- 
eral Union  Surety  Company,  on  a  city  sewer  bond,  executed 
by  appellant  as  surety  for  contractor  Suzio.  The  venue  was 
changed  to  the  Laporte  Circuit  Court,  Service  of  summons 
was  never  obtained  on  Suzio.  Appellants  filed  answers,  and 
the  cause  was  tried  on  the  issues  formed  by  said  answers. 
There  was  a  special  finding  of  facts  made  by  the  court,  and 
conclusions  of  law  stated  thereon.  Appellants  excepted  to 
each  conclusion  of  law.  Judgment  was  rendered  against 
appellants  for  $842. 

Appellants  filed  a  motion  for  a  new  trial,  alleging  therein 
that  the  decision  of  the  court  is  contrary  to  law  and  is  not 
supported  by  sufficient  evidence,  and  that  the  court  erred 
in  certain  instances  in  the  admission  and  exclusion  of  evi- 
dence.   This  motion  was  overruled. 

The  errors  assigned  and  discussed  in  appellants'  brief, 
relate  only  to  the  action  of  the  court  in  admitting  certain 
evidence,  and  to  the  sufficiency  of  the  evidence  to  support 
the  judgment. 

In  November,  1903,  a  contract  was  executed  by  Peter 
Suzio,  contractor,  and  the  board  of  public  works  of  the  city 
of  South  Bend,  by  the  terras  of  which  Suzio  agreed  to  con- 
struct a  certain  sewer  in  that  city,  and  to  pay  for  all  **  ma- 
terial used  in  said  work."  It  was  also  provided  in  the  con- 
tract that  the  city  might  reserve  out  of  any  allowance  made 
on  any  estimate  in  favor  of  the  contractor  so  much  as  might 
^e  necessary  to  pay  materialmen  for  material  furnished  by 
them.   Accompanying  the  contract,  and  attached  thereto,  was 
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a  bond  executed  by  SuzJo,  as  principal,  and  appellant  Federal 
Union  Surety  Company  as  surety,  in  the  penalty  of  $17,500, 
for  the  faithful  performance  of  the  contract  by  the  principal. 

The  complaint  was  for  the  value  of  lumber  furnished  by 
appellee  to  Suzio,  and  to  be  used  by  him  in  constructing  the 
sewer. 

Appellee  was  engaged  in  the  lumber  business  in  South 

Bend.    After  getting  the  contract,  Suzio  informed  appellee 

that  he  would  need  lumber  to  use  in  constructing  the 

1.  sewer.  Appellee  quoted  prices,  and  it  was  agreed 
that  it  should  furnish  the  lumber  as  it  was  needed  in 
the  work.  The  orders  for  the  lumber  were  given  by  Suzio 
at  various  times,  usually  over  the  telephone.  The  method 
used  by  appellee  in  transacting  the  business  was  as  follows : 
When  one  of  appellee's  agents  received  an  order  from  the 
contractor,  he  wrote  on  a  small  order-blank  the  substance 
of  the  order.  This  slip  was  given  to  the  yard  clerk,  who,  in 
turn,  gave  it  to  a  loader.  The  loader  put  the  material  on 
the  wagon,  and  returned  the  slip  to  the  yard  clerk.  Before 
the  load  was  delivered,  the  clerk  made,  on  a  machine  called 
an  autographic  register,  three  ** original  slips.''  These  slips 
were  on  printed  blanks,  with  appropriate  headings,  and 
when  filled  out  showed  the  name  of  the  employe  who  re- 
ceived the  order,  the  name  of  the  person  who  ordered  the 
lumber,  the  name  of  the  employe  who  checked  the  load,  th^» 
name  of  the  driver  who  was  to  deliver  it,  and  the  particular 
point  of  delivery;  under  a  heading  ''Quantity,"  the  number 
of  pieces  of  lumber  was  stated ;  under  the  heading  **  Descrip- 
tion,'' the  kind  and  dimensions  of  the  pieces  were  written; 
under  a  heading  of  *'Feet,"  the  number  of  feet  was  stated; 
under  the  heading  of  ** Price,"  the  price  per  thousand  feet 
of  each  kind  of  lumber  ordered  was  written ;  under  the  head- 
ing ** Amount,"  the  charge  for  the  lumber  was  stated,  and 
where  more  than  one  kind  was  ordered  these  charges  were 
added  and  the  total  amount  stated.  In  filling  ont  these 
blanks,  the  machine  made  three  exact  copies  by  one  impres- 
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sion,  and  automatically  numbered  them.  One  of  these 
** original  slips"  was  given  to  the  driver,  who  delivered  it 
to  the  contractor  when  he  delivered  the  lumber.  The  con- 
tractor examined  the  slip  as  the  lumber  was  unloaded.  In 
this  case  there  were  forty-three  deliveries  of  lumber.  Ap- 
pellee retained  two  of  the  three  ** original  slips/'  and  also 
the  original  written  memorandum  made  by  the  employe  re- 
ceiving the  order,  and  placed  it  on  its  files. 

Over  appellants'  objection,  the  court  admitted  in  evidence 
one  of  each  of  the  two  ''original  slips"  retained  in  its  office 
by  appellee.  Appellants  contend  that  this  was  error,  be- 
cause the  original  written  memorandum,  retained  by  appel- 
lee, was  the  best  evidence,  and  that  the  register  slip  was  but 
a  copy  of  the  original  memorandum. 

This  position  is  not  tenable.  The  original  written  memo- 
randum stood  on  the  same  footing  as  a  shop-book  entry,  and 
would  not  ordinarily  have  been  admissible,  over  proper  ob- 
jection. The  register  slip  was  admissible,  however,  because 
it,  or  a  triplicate  original  thereof,  was  delivered  to  the  con- 
tractor with  the  lumber,  as  a  part  of  the  same  transaction, 
and  was  admissible  to  prove  the  kind  and  quantity  of  lumber 
delivered  to  the  contractor.  It  was  not  necessary,  in  this 
ease,  to  account  for  the  slip  delivered  to  the  contractor  be- 
fore offering  the  copy  thereof  retained  by  appellee.  Each 
of  the  three  slips  was  printed  by  a  single  mechanical  im- 
pression. There  is  a  distinction  between  letterpress  copies 
of  writing,  and  triplicate  writings  produced  as  was 

2.  the  slip  in  controversy.  The  law  does  not  require  the 
doing  of  unnecessary  things.  The  slip  delivered  to 
the  contractor  was  of  necessity  exactly  like  the  slip  admitted, 
and  may  be  regarded  as  a  triplicate  original,  and  no  useful 
purpose  would  be  subserved  by  requiring  a  notice  for  the 
production  of  the  slip  delivered  to  the  contractor.  Interna- 
iianal  Harvester  Co.  v.  Elfstrom  (1907),  101  Minn.  263,  112 
N.  W.  252, 12  L.  R.  A.  (N.  S.)  343;  Wright  v.  Chicago,  etc., 
B.  Co.  (1906),  118  Mo,  App.  392,  94  S.  W.  555;  Cole  v.  ElU 
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urood  Power  Co.  (1907),  216  Pa.  St.  283,  65  Atl.  678;  Vir- 
ginia-Carolina Chemical  Co.  v.  Knight  (1907),  106  Va.  674, 
56  S.  E.  725;  Waterman  v.  Davis  (1894),  66  Vt.  83,  28  Atl. 
664;  Gardner  v.  Eherhart  (1876),  82  lU.  316;  Rex  v.  Wat- 
son  (1817),  2  Starkie  J04,  116. 

Appellant  maintains  that  these  original  slips  were  in  effect 
the  same  as  shop-bcxA  entries,  and  therefore  were  not  admis- 
sible.   This  assumption  is  not  well  founded.    One  of 
1.    these  original  slips  was  delivered  to  the  principal  at 
the  time  the  lumber  was  delivered,  and  was  therefore 
admissible  as  a  part  of  the  res  gestae.    Heady  v.  Brcwn 
(1898),  151  Ind.  75;  Fleming  v.  Yost  (1894),  137  Ind.  95; 
Ohio,  etc.,  B.  Co.  v.  Stein  (1892),  133  Ind  243,  19  L.  R.  A, 
733. 

One  of  the  witnesses,  Josiah  Cline,  was  a  lumber  hauler  for 

appellee.    He  testified  that  he  delivered  a  number  of  loads 

of  lumber  to  the  contractor.    He  testified  that  in 

3.  some  instances  he  examined  the  original  slip  to  see  if 
the  load  contained  the  lumber  described  in  the  dupli- 
cate slip,  but  usually  the  contractor  or  his  foreman  checked 
the  slip  as  the  lumber  was  unloaded.  He  was  handed  a  slip 
of  a  certain  number,  and  asked  if  he  remembered  delivering  a 
load  of  lumber  represented  by  the  slip.  He  said  he  did. 
The  court  x)ermitted  him  to  refer  to  the  slip  to  refresh  his 
recollection,  and  then  asked  him  to  state  the  number  of 
pieces,  the  dimensions,  and  the  kinds  of  lumber  he  unloaded 
from  the  wagon  at  the  sewer  on  a  certain  date. 

Appellant  asserts  that  this  was  error,  because  it  was  shown 
that  the  witness  did  not  make  the  slip,  or  verify  it,  and  was 
not  present  when  it  was  made  out.  The  court  did  not  err  in 
permitting  the  witness  to  refresh  his  recollection  from  the 
slip. 

Forrest  Hillier,  treasurer  of  appellee  company,  testified 
that  as  often  as  once  a  month  he  presented  to  Suzio  a 

4.  bill.  He  testified  that  the  last  time  he  presented  the 
monthly  bill  **was  about  the  time  of  the  completion 
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of  the  sewer. "  He  was  then  permitted  to  testify  that  at  that 
time  **  Mr.  Stizio  told  me  that  as  the  job  was  about  completed, 
he  would  mail  me  a  check  as  soon  as  the  job  was  completed." 
This  was  admitted  over  the  objection  of  appellant,  that 
**Suzio  is  not  a  party  to  this  suit,  and  any  conversation  had 
between  the  witness  and  Suzio  would  not  be  competent  evi- 
dence against  the  defendant." 

This  was  not  error.  It  was  an  admission  of  some  lia- 
bility, made  by  the  principal  against  his  interest,  in  the 
course  of  the  business  provided  for  in  the  bond,  and  was 
prima  f<ici€  admissible  against  the  surety  in  an  action  to 
which  the  principal  was  not  a  party.  Parker  v.  State,  ex  rel. 
(1846),  8  Blackf.  292;  Nichols  v.  State,  ex  rel  (1879),  65 
Ind.  512;  Boone  County  Bank  v.  Wallace  (1862),  18  Ind.  82; 
Foster  v.  Oaston  (1890),  123  Ind.  96;  Brandt,  Suretyship 
and  Guaranty  §521;  Lancashire  Ins,  Co.  v.  Callahan  (1897), 
68  Minn.  277,  71  N.  W.  261,  64  Am.  St.  475;  Phillips  v.  Eg- 
gert  (1907),  133  Wis.  318. 113  N.  W.  686, 126  Am.  St.  963; 
16  Cyc.  1034. 

Appellants  claim  there  was  error  in  admitting  in  evidence 
the  opinion  of  one  Hillier  as  to  the  value  of  the  lumber  de- 
livered by  appellee  and  used  in  the  sewer  work.    The 

5.  ground  of  contention  is  that  the  witness  was  not  prop- 
erly qualified  to  give  opinion  evidence. 

The  record  shows  that  the  witness  had  been  a  lumber 
dealer  all  his  business  life,  and  was  familiar  with  the  lumber 
business  in  retail,  contract  and  construction  work,  and  had 
seen  this  lumber  in  controversy,  after  it  was  placed  in  the 
sewer  construction  work.  We  think  his  qualification  as  ex- 
pert could  not  be  questioned. 

Appellants  raise  the  further  objection  to  the  evidence  of 
Hillier,  that  the  value  of  the  lumber  used  was  not  a  proper 
subject  for  opinion  evidence.    There  is  no  merit  in  this. 

The  evidence  supported  the  decision  of  the  court.  The 
judgment  should  be,  and  is,  afSrmed. 
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Watts  et  al.  v.  Watts, 

[No.  21,898.    FUed  October  13,  1911.] 

1.  Habeas  Corpus. — Waiver  of  Writ, — The  defendants'  appearance 
and  their  filing  of  a  demurrer  to  plalntlflTs  complaint  for  the  cus- 
tody of  plaintiff's  child,  constitute  a  waiver  of  the  Issuance  of  a 
writ  of  habeas  corpus,    p.  335. 

2.  Habeas  Cobpus. — Custody  of  Child, — Action, — An  action  for  the 
custody  of  her  child,  brought  directly  by  the  mother,  partakes  of 
the  nature  of  an  action  In  habeas  corpus,  and  may  properly  be 
brought  by  the  mother  in  her  own  right    p.  336. 

3.  Habeas  Corpus. — Verification. — Waiver. — ^The  failure  to  ques- 
tion the  sufficiency  of  an  unverified  complaint  for  the  custody 
of  a  child,  by  a  motion  to  strike  from  the  files,  or  otherwise, 
waives  any  question  as  to  the  want  of  verification,    p.  336. 

4.  Habeas  Corpus. — Custody  of  Children. — Complaint. — ^A  c<Mn- 
plaint  by  a  parent  for  the  custody  of  a  child  showing  that  de- 
fendants are  immoral  and  unfit  to  have  the  custody  of  children, 
Is  sufficient,    p.  336. 

5.  CovKTs.— Jurisdiction. — Habeas  Corpus.— Where  defendants,  in 
a  habeas  corpus  case,  appear  and  contest  the  case  on  its  merits, 
and  the  child  in  question  is  ];H^uced  in  court,  even  though  by 
an  order  of  the  court,  the  court  has  jurisdiction,    p.  337. 

6.  Pleading. — Sustaining  Demurrer  to  Paragraph  of  Answer.— 
Facts  Provable  Under  Another. — ^No  error  is  committed  in  sus- 
taining a  demurrer  to  a  paragraph  of  answer,  where  the  facts 
therein  alleged  are  provable  under  another  paragraph,    p.  337. 

7.  Judgment. — Time  of  Rendition. — Close  of  Term. — Under  S165S 
Burns  1908,  Acts  1885  p.  114,  providing  that  if,  at  the  close  of 
any  term  of  court,  a  trial  be  in  progress  "such  court  may  con- 
tinue its  sitting  beyond  such  time  *  •  *  and  in  such  case,  the 
term  of  said  court  shall  not  be  deemed  to  be  ended  until  the 
cause  shall  have  been  fully  disposed  of  by  the  court,"  a  Judgment 
rendered  on  a  day  after  the  close  of  the  session  of  the  court  if 
lawful,  where  the  trial  was  in  progress  on  the  last  day  of  thi 
term  and  the  cause  was  continued  until  the  day  of  the  hearing 
p.  337. 

8.  Appeal. — Right  Result, — ^Where  a  right  result  was  reached  tiw 
Judgment  appealed  from  will  not  be  disturbed,    p.  338. 

Prom  Wabash  Circuit  Court;  A.  H.  Plummer,  Judge. 

Action  by  Caroline  E.  Watts  against  Josiah  F.  Watts  and 
another.  From  a  judgment  for  plaintiff,  defendants  appeal 
Affirmed. 
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Will  H.  Anderson  and  Elmer  E.  Slick,  for  appellants. 
Joseph  W.  Murphy,  for  appellee. 

Jordan,  C.  J. — This  was  an  action  in  the  nature  of  a 
habeas  ccrpus  proceeding,  instituted  by  appellee,  Caroline 
E.  Watts  (formerly  Caroline  E.  McGath),  against  Josiah  F. 
and  Nellie  R.  Watts,  husband  and  wife,  to  obtain  the  custody 
of  her  daughter  by  a  former  marriage,  a  girl  five  years  old. 
By  her  complaint  she  alleged  that  defendants  had  obtained 
the  custody  of  said  child  by  false  and  fraudulent  representa- 
tions, thereby  inducing  her  to  consent  to  its  adoption  by 
them;  that  they  represented  themselves  to  be  Christian 
people,  who  would  give  the  child  a  good,  moral  home ;  that 
under  these  circumstances  they  adopted  plaintiff's  daughter. 
The  complaint  then  sets  out  facts  showing  the  immorality  of 
the  defendants  and  their  unfitness  to  have  the  care,  custody 
and  education  of  said  infant. 

Appellants,  in  response  to  a  summons,  appeared  in  the 
lower  court  and  demurred  to  the  complaint,  thereby  waiving 

the  issuing  of  the  writ  of  habeas  corptis.    The  demur- 
1.    rer  was  based  on  (1)  the  insuflficiency  of  facts  alleged 

in  the  complaint,  (2)  a  lack  of  capacity  to  sue,  (3) 
defect  of  parties  plaintiff.  This  demurrer  was  overruled, 
and  appellants,  who  appear  to  have  adopted  the  child 
jointly,  answered  in  four  paragraphs.  Appellee  demurred 
to  these  paragraphs  of  answer  for  want  of  facts.  Her  de- 
murrer was  sustained  as  to  the  second  and  fourth,  and  over- 
ruled to  the  third.  The  reply  was  a  general  denial.  Upon 
the  issues  joined  the  cause  was  tried  by  the  court,  and  a 
finding  was  made  that  'Hhe  defendants,  Nellie  R.  Watts  and 
Josiah  F.  Watts,  are  unfit  persons  to  be  intrusted  with  the 
care  and  custody  of  the  infant  child,  Mildred  Watts,  named 
in  plaintiff's  complaint,  because  of  the  immorality  of  defend- 
ant Nellie  R.  Watts,  and  that  defendants,  Nellie  R.  Watts 
and  Josiah  F.  Watts,  be  deprived  of  the  custody  of  said 
child,  Mildred  Watts,  and  further,  that  said  child,  Mildred 
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Watts,  be  given  to  plaintiff  herein,  Caroline  E.  Watts,  until 
the  further  order  of  the  court.*' 

Over  the  joint  motion  of  appellants  for  a  new  trial,  as- 
signing insufSciency  of  the  evidence,  and  other  grounds,  the 
court  rendered  judgment  upon  its  finding,  depriving  the  de- 
fendants of  the  custody  of  the  child,  and  awarding  it  to  its 
natural  mother,  appellee  herein. 

Counsel  for  appellants  assail  the  method  by  which  this 

action  was  instituted ;  or,  in  other  words,  they  contend  that 

it  should  have  been  an  action  in  habeas  corptts  to  ob- 

2.  tain  possession  of  said  child.    But,   as  previously 
herein  stated,  the  action  was  in  the  nature  of  a  habeas 

corpus,  and  to  all  intents  and  purposes  it  was  a  proceeding 
of  that  character.    It  is  true,  as  counsel  for  appellants  con- 
tend, that  the  complaint  was  not  verified,  but  they 

3.  appeared  in  the  lower  court  and  acquiesced  in  this 
omission.    At  least  they  made  no  objections  upon  this 

ground.  They  could  have  presented  that  question  to  the 
lower  court,  if  they  desired,  by  a  motion  to  strike  the  com- 
plaint from  the  files,  which  would  have  been  a  proper  pro- 
cedure. Under  the  circumstances,  the  verification  of  the 
complaint  must  be  considered  as  having  been  waived  by  ap- 
pellants in  the  lower  court. 

It  is  further  insisted  that  appellee,  the  natural  mother  of 

the  child,  did  not  have  the  right  to  institute  and  maintain 

this  action ;  that  the  suit  should  have  been  brought  by 

2.  the  State  of  Indiana  on  the  relation  of  some  inter- 
ested person.  This  contention  cannot  be  sustained. 
The  right  of  appellee  to  maintain  this  suit  in  her  own  name 
is  authorized  by  §1164  Burns  1908,  §1107  R.  S.  1881.  See, 
also,  Willis  y.  Willis  (1905),  165  Ind.  325. 

The  complaint  alleges  facts  showing  the  immorality  of 

appellants  to  be  such  as  to  render  them  unfit  to  be  intrusted 

with  the  care  and  custody  of  this  infant  child.    The 

4.  pleading  in  question  was  addressed  to  the  sound  legal 
discretion  of  the  lower  court,  and  under  the  facts 
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therein  alleged — which  were  admitted  to  be  true  by  the  de- 
murrer— ^it  disclosed  the  immoral  lives  appellants  were  lead- 
ing, and  the  evil  influences  surrounding  the  child,  and  cer- 
tainly was  sufficient  to  justify  the  court  in  exercising  its  dis- 
cretion to  deprive  them  of  its  custody.  The  contention  of 
appellants,  that  the  trial  court  did  not  have  jurisdic- 

5.  tion  either  over  their  persons  or  that  of  the  child,  is 
not  supported  by  the  record.    As  previously  shown, 

they  entered  a  full  appearance  in  court  and  contested  the 
action  until  it  was  finally  determined  against  them.  After 
suit  was  commenced,  they  appear  to  have  removed  the  child 
beyond  the  jurisdiction  of  the  lower  court,  but  by  order  of 
the  latter  they  were  compelled  to  return  the  child,  and  pro- 
duce it  in  court,  subject  to  the  order  of  that  tribunal.  In 
order  to  give  the  court  jurisdiction  over  the  person  of  the 
infant,  it  was  not  material,  for  that  purpose,  whether  it  was 
brought  before  the  court  in  response  to  an  order  made,  or 
writ  issued  by  it,  or  whether  it  was  produced  before  the 
court  voluntarily  by  appellants. 

The  error,  if  any,  committed  by  the  court  in  sustaining 
demurrers  to  the  second  and  fourth  paragraphs  of  appel- 
lants' answer,  was  harmless,  for  the  reason  that  if  the 

6.  facts  therein  alleged  were  admissible,  they  could  be 
admitted  under  the  general  denial,  which  was  the 

first  paragraph  of  the  answer. 

It  is  further  insisted  by  appellants'  counsel  that  the  judg- 
ment rendered  in  this  cause  was  void,  because  it  was  rendered 
after  the  close  of  the  term.    The  record,  however,  dis- 

7.  closes  that  the  hearing  of  this  cause  was  in  progress  on 
Saturday,  the  last  day  of  the  September  term,  1907, 

of  the  Wabash  Circuit  Court.  Thereupon  the  court  contin- 
ued its  sitting  until  the  following  Monday,  at  which  time  the 
cause  was  determined,  and  the  judgment  in  question  ren- 
dered. The  continuance  of  the  sitting  of  the  court  on  the 
last  day  of  the  term  over  until  the  following  Monday  oper- 
VoL.  17ft-22 
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ated,  so  far  as  this  case  was  concerned,  as  an  extension  of  the 
tenii,  and  such  term  was  not  ended  until  the  case  had  been 
fully  disposed  of  by  the  court. 

By  §1658  Bums  1908,  Acts  1885  p.  114,  it  is  provided 
*'that  if  at  the  expiration  of  the  time  fixed  by  law  for  the 
continuance  of  the  term  of  any  court  the  trial  of  a  cause 
shall  be  progressing,  such  court  may  continue  its  sitting  be- 
yond such  time.  •  •  •  And  in  such  case,  the  term  of 
said  court  shall  not  be  deemed  to  be  ended  until  the  cause 
shall  have  been  fully  disposed  of  by  the  court.'*  See,  also, 
Wayne  Pike  Co.  v.  Hammons  (1891),  129  Ind.  368;  Suther- 
land V.  State  (1898),  150  Ind.  154. 

While,  perhaps,  there  may  have  been  some  irregularities 

in  the  proceedings  leading  to  the  final  judgment,  under  the 

evidence  in  the  case  it  may  be  said  that  the  court 

8.  reached  the  correct  result,  and  such  irregularities,  if 
any,  may  be  disregarded.  It  would  be  of  no  profit  in 
this  case  to  advert  to  all  the  evidence  given  in  the  lower 
court.  It  is  sufficient  to  say  that  it  shows  that  both  appel- 
lants are  immoral  persons,  and  that  the  surroundings  of  the 
child  were  such  that  if  it  were  permitted  to  remain  with  ap- 
pellants it  might  be  led  into  the  paths  of  evil. 

Finding  no  available  error  in  the  record,  the  judgment 
below  is  in  all  things  affirmed. 


Malone  v.  The  State  op  Indiana. 

[No.  21,843.    FUed  October  13,  1911.] 

Criminal  Law. — Evidence. — Threats. — Conspiracy. — Felonious 
Assault. — In  the  prosecution  of  a  Tell  City  boy  for  a  felonious  as- 
sault upon  a  Troy  boy,  it  was  not  erroneous  to  sustain  an  ob- 
jection to  a  question  propounded  to  defendant's  witness  asking 
"wiiat,  if  anything,  did  you  hear  abotit  causing  the  Tell  City  boys 
any  trouble  that  night?"  the  defendant  offering  to  prove  In  an- 
swer thereto  that  several  Troy  boys  agreed  to  stand  together 
and  drive  the  Tell  City  boys,  including  defendant,  from  the 
grounds,  even  If  they  had  to  "hurt  them  bad,"  and  that  these 
threats  were  communicated  to  defendant  before  the  altercatioQy 
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the  question  being  too  general,  and,  even  If  competent,  being 
rendered  harmless  error  by  the  answer  of  the  witness  to  an  in- 
quiry by  the  judge  if  he  had  heard  the  prosecutiug  witness  *'say 
anything/'  the  witness  answering  in  the  negative,    p.  340. 

2.  Cbiminal  Law. — Evidence, — Threats, — When  Competent, — Evi- 
dence of  threats  uncoupled  with  any  overt  act  on  the  part  of  the 
prosecuting  witness  is  incompetent    p.  342. 

3.  Cbiminal  Law. — Evidence,— Conspiracy, — Threats, — ^Threats  of 
alleged  conspirators  are  incompetent  unless  a  prima  facie  case 
of  conspiracy  is  shown  or  will  be  shown,    pp.  342, 343. 

4.  Evidence. — Conclusions. — Offers  of  Proof. — An  offer  of  proof 
should  state  the  facts  to  which  the  witness  will  testify  in  an- 
swer to  the  question  propounded,  mere  conclusions  therein  render- 
ing harmless  any  error  in  sustaining  an  objection  to  the  question, 
p.  343. 

5.  Criminal  Law. — Instructions. — Duplication, — It  is  not  errone- 
ous to  refuse  to  duplicate  instructions,    p.  343. 

C  Criminal  Law. —  Instructions, —  Duplication. —  Self-Defense. — 
Where  the  court  has  instructed  that  defendant  had  the  right  to 
use  such  force  as  he  might  "reasonably  think"  necessary  in  re- 
pelling an  attack,  to  the  extent  of  taking  the  life  of  his  assail- 
anty  it  was  not  erroneous  to  refuse  another  that  one  attacked 
had  the  right  to  kill  his  adversary  provided  he  used  no  more 
force  than  **reasonably  appeared"  necessary  to  him  at  the  time. 
p.  344. 

7.  Criminal  Law. —  Instructions. —  Duplication. —  Self-Defense, — 
Where  the  judge,  in  a  prosecution  for  felonious  assault,  has  in- 
structed that  if  defendant  was  assaulted  in  such  a  manner  that 
he  believed  himself  to  be  in  danger  of  great  bodily  harm  he 
might  repel  force  without  retreating,  that  he  might  use  such 
force  as  he  reasonably  thought  necessary  to  repel  the  attack, 
that  to  avert  great  bodily  harm  he  might  take  his  assailant*s  life, 
and  that  It  was  for  the  Jury  to  say  whether  he  acted  in  reason- 
able self-defense,  it  is  not  erroneous  to  refuse  another  instruc- 
tion that  the  jury  might  consider  the  "situation  and  apparent 
surroundings"  of  defendant  in  determining  whether  he  believed 
his  life  in  danger  or  that  he  might  suffer  great  bodily  harm. 
p.  344. 

8.  Criminal  Law. — Instructions. — (general. — Specific— Where  the 
Instructions  given  in  a  criminal  case  are  general,  it  is  erroneous 
to  refuse  to  give  correct,  requested,  specific  ones.    p.  345. 

9.  Criminal  Law. —  Instructions. —  InapplicaUlity, —  Instructions 
should  be  refused  where  not  applicable  to  the  evidence,    p.  345. 

10.  Criminal  Law.— yew  Trial. — Newly-Discovered  Evidence. — 
In  a  prosecution  for  felonious  assault  and  battery,  alleged  in^wly- 
discovered  evidence  tliat  at  the  time  of  the  assault  another 
Blipped  the  open  knife,  with  which  the  assault  was  made,  into 
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defendADt*8  hand.  Is  not  a  ground  for  a  new  trial,  the  manner 
of  defendant's  obtaining  the  knife  being  Immaterial  to  defend- 
ant   p.  345. 

11.  Criminal  Law. — yew  Trial. — Neioly-Discovered  Evidence. — 
Cumulative. — Evidence  that  one  of  defendant's  witnesses,  at  an- 
other trial,  will  testify  that  the  prosecuting  witness  conspired 
with  others  to  harm  defendant.  Is  not  a  ground  for  a  new  trial, 
where  on  the  trial  he  was  asked  concerning  such  matters  but, 
upon  objection,  no  offer  of  proof  was  made,  and  where  others 
had  testified  to  such  conspiracy,    p.  346. 

12.  Ckimuval  Law. — EtHdence.— Appeal— A  conviction  will  not  be 
reversed  for  the  want  of  evidence,  where  there  Is  some  evidence 
tending  to  support  every  material  element  of  the  offense  charged, 
p.  347. 

13.  Cbiminal  Law. — Witnesses. — Credibility.-— Jury.— The  credi- 
bility of  the  witnesses  in  a  criminal  case  Is  for  the  jury.    p.  347. 

From  Perry  Circuit  Court ;  WiUiam  Ridley,  Judge. 

Prosecution  by  The  State  of  Indiana  against  Arnold  Ma- 
lone. From  a  judgment  of  conviction,  defendant  appeals. 
Affirmed. 

Philip  Zoercher,  for  appellant. 

Thomas  M,  Honan,  Attorney-General,  Thomas  H.  BranO' 
man,  J.  E.  McCuUough  and  Edivin  Corr,  for  the  State. 

Cox,  J. — Appellant  was  tried  by  a  jury,  and  found  guilty 
of  assault  and  battery  with  intent  to  commit  manslaughter. 
His  motion  for  a  new  trial  was  overruled,  and  this  ruling  of 
the  trial  court  is  the  sole  error  assigned  in  this  court. 

James  Pannett  was  called  as  a  witness  for  appellant,  and 

after  stating  his  name,  his  place  of  residence,  that  he  knew 

appellant^  and  that  he  was  in  Troy  the  night  of  the 

1.  trouble,  the  following  question  was  asked  him: 
'*What,  if  anything,  did  you  hear  about  causing  the 
Tell  City  boys  any  trouble  that  night  T'  Objection  to  this 
question  was  made  by  the  State,  and  counsel  for  appellant 
made  the  following  offer  to  prove  in  response  to  the  objection : 
''Defendant  offers  to  prove  by  the  witness,  and  the  witness 
will  testify  in  answer  to  the  question,  that  Emil  Berger,  Spits 
Paulin,  Alvin  Gates,  and  several  others,  had  agreed  to  drive 
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the  Tell  City  boys,  including  Malone,  from  the  grounds,  and 
that  they  were  especially  bitter  in  their  reference  to  Malone, 

calling  him  a  red-headed ,  and  saying  that  they 

would  drive  him  away,  even  if  they  had  to  hurt  him  and  hurt 
him  bad ;  that  the  witness  would  further  testify,  if  permitted 
to  do  so,  that  when  Smith  came  to  the  grounds  he  joined  with 
Berger,  and  the  others  before  mentioned,  for  the  purpose  of 
driving  Malone  and  the  other  Tell  City  boys  from  the 
grounds,  even  if  it  was  necessary  to  hurt  these  boys  and  hurt 
them  bad;  that  Smith  said:  'We  must  stand  together,'  and 
that  these  threats  had  been  communicated  to  Malone  before 
the  cutting."  The  court  sustained  the  objection,  and  coun- 
sel for  appellant  earnestly  contends  that  this  was  error  of 
law  for  which  appellant  should  have  been  given  a  new  trial. 
We  gather  from  the  record  that  near  the  town  of  Troy,  in 
Perry  county,  at  the  time  of  the  trouble  that  led  to  the  pros- 
ecution, there  was  a  resort,  with  a  saloon  and  a  dancing  floor 
as  a  part  of  the  attractions  of  the  place.  On  the  night  of 
October  1, 1910,  a  number  of  young  men  from  Tell  City  and 
others  from  Troy  were  there.  Appellant,  from  the  first- 
named  place,  had  engaged  in  a  dance  with  a  girl,  and  at 
the  end  of  it  was  deprived  of  the  privilege  of  sitting  by  her 
side  by  the  greater  quickness  of  one  Berger  from  Troy,  who 
crowded  between  appellant  and  the  girl.  This  caused  of- 
fense to  appellant,  and  while  trouble  did  not  ensue  at  once, 
evidently  some  feeling  arose  between  the  young  men  from 
the  two  towns.  Profane  epithets  were  exchanged  between 
individuals  of  the  two  crowds  afterwards,  and  perhaps  some 
threats.  About  11  o'clock  at  night,  appellant  approached 
Berger  and  Conrad  Smith,  also  from  Troy,  the  victim  of  ap- 
pellant's alleged  felonious  assault,  and  the  latter  was  cut  by 
a  knife  in  the  hands  of  appellant,  and  was  severely  injured 
and  his  face  marred  thereby.  It  is  appellant's  claim  that  he 
acted  in  self-defense,  to  protect  himself  from  great  bodily 
harm  at  the  hands  of  Smith,  that  he  acted  under  the  fear  that 
the  young  men  from  Troy  were  acting  with  the  common  pur- 
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pose  of  doing  him  great  injury,  and  that  the  testimony  of 
this  witness  should  have  been  admitted. 

The  question  propounded  to  the  witness  is  so  general  as  to 
make  it  doubtful  whether  it  called  for  testimony  from  the 
witness  that  was  at  all  pertinent  to  the  matter  being  tried. 
The  witness  had  not  testified  that  he  was  at  the  resort  at  all. 
What  the  witness  had  heard,  if  anything,  might  have  been 
from  persons  entirely  unconnected  with  appellant's  trouble 
with  Smith,  and  the  trouble  the  Tell  City  boys  were  to  be 
caused,  if  any,  may  have  been  wholly  disconnected  with,  and 
not  at  all  relevant  to  the  inquiry  into  the  trouble  between 
appellant  and  Smith.  To  save  a  question  on  the  exclusion 
of  evidence  for  review  in  this  court,  a  pertinent  and  proper 
question  must  first  be  put  to  the  witness.  But  aside  from 
this,  there  are  good  reasons  for  sustaining  the  ruling  of  the 
trial  court.  So  far  as  the  offer  to  prove  what  Smith  said  is 
concerned,  it  may  be  said  that  immediately  following  the 
court's  ruling  excluding  the  offer,  the  judge  asked  the  witness 
whether  anything  was  said  by  Smith,  and  he  answered :  '  *  No, 
sir;  I  never  heard  him  say  anything,"  so  there  could  have 
been  no  harm  to  appellant,  as  the  witness's  testimony  as  to 
Smith's  utterances  would  not  have  made  good  the  offer. 
Moreover,  up  to  the  time  in  the  trial  when  this  testi- 

2.  mony  was  offered,  there  had  been  no  evidence  given  of 
any  attack  or  overt  act  on  the  part  of  Smith  on  or 

towards  appellant,  and  this  was  necessary  to  make  Smith's 
threats  competent.  Gillette,  Crim.  Law  (2d  ed.)  §242;  Un- 
derbill, Crim.  Ev.  (2d  ed.)  §326;  Leverich  v.  State  (1886), 
105  Ind.  277 ;  Ellis  v.  State  (1899),  152  Ind.  326. 

If  it  can  be  said  that  the  question  and  the  offer  to  prove 
were  sufiicient  to  show  that  it  was  intended  to  produce  testi- 
mony of  threats  upon  the  part  of  Berger,  Paulin, 

3.  Gates  and  others  of  the  Troy  crowd  against  appel- 
lant, yet  it  was  shown  by  the  record  that  at  the  time 

this  offer  was  made  no  evidence  had  been  produced  to  estab- 
lish prima  facie,  directly  or  circumstantially,  that  there  was  a 
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conspiracy  on  the  part  of  the  Troy  crowd  to  do  harm  to 
appellant,  or  that  the  individuals  composing  that  crowd  were 
acting  with  common  design  against  Malone,  or  any  other  one 
of  the  Tell  City  crowd.  No  offer  on  the  part  of  appellant 
was  made  at  that  time  subsequently  to  show  such  common 
purpose.  It  was  therefore  proper  for  the  court  to  exclude 
the  offered  testimony.  Card  v.  State  (1887),  109  Ind.  415  j 
McKeey,  State  (1887),  111  Ind.  378;  Freese  v.  State  (1903), 
159  Ind.  597;  Underhill,  Crim.  Ev.  (2d  ed.)  §§490-494;  1  El- 
liott, Evidence  §191. 

Furthermore,  it  is  perfectly  obvious,  from  a  glance  at  the 

offer  in  question,  that  it  involves  more  conclusions  than  facts, 

and  for  that  further  reason  the  ruling  of  the  court 

4.  was  right.     In  disclosing  the  facts  that  he  promises 
to  introduce  to  establish  the  relevancy  of  the  evidence 

offered,  the  facts  themselves,  and  not  the  conclusions  of  the 
person  making  the  offer  to  prove,  should  be  stated.  Ross  v. 
State  (1907),  169  Ind.  388. 

Counsel  for  appellant  also  complains  of  the  exclusion  of 

similar  testimony  from  Ed  Cassidy,  another  witness  offered 

in  appellant's  behalf,  but  it  is  enough  to  say  that  no 

3.    evidence  sufficient  to  establish  a  concert  of  purpose 

and  action  on  the  part  of  the  Troy  crowd  against 

Malone  had  been  given  at  the  time  this  witness  was  asked  to 

testify  to  threats  on  the  part  of  some  of  them. 

The  action  of  the  trial  court  in  refusing  to  give  to  the  jury 

certain  instructions  requested  by  appellant  is  complained  of 

as  being  erroneous.    These  instructions  all  related  to 

5.  the  question  of  self-defense,  and  it  may  be  said  that 
instructions  two  and  three  probably  stated  the  law 

correctly.  But  error  was  not  committed  in  refusing  to  give 
them,  for  the  reason  that,  in  substance  and  in  legal  effect, 
instruction  six,  given  by  the  court  of  its  own  motion,  and 
instruction  one,  given  at  the  request  of  appellant,  covered 
the  same  ground  and  were  quite  as  favorable  to  appellant  as 
the  law  justifies.    The  rule  is  too  familiar  to  require  the 
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support  of  the  citation  of  authorities,  that  it  is  not  error  to 

refuse  to  give  requested  instructions  which  are  substantially 

the  same  as  those  given.    In  instruction  two  the  court  was 

asked  to  state,  in  substance,  that  a  person  in  the  rea- 

6.  sonable  exercise  of  his  right  of  self-defense  would  be 
justified  in  killing  his  assailant,  provided  he  use  no 

more  force  than  reasonably  appears  to  him  at  the  time,  under 
all  the  facts  and  circumstances,  to  be  necessary.  In  in- 
struction one,  given  by  the  court  at  the  request  of  appellant, 
the  jury  was  told  that  one  attacked  may  use  such  force  as  he 
may  reasonably  think  necessary  to  repel  the  attack,  to  the 
extent  of  taking  the  life  of  his  assailant.  There  can  be  no 
difference  between  the  two  terms  **  reasonably  appear  to 
him,"  and  "he  may  reasonably  think,*'  in  the  connection  in 
which  they  are  used. 

The  grounds  of  complaint  of  the  court's  action  in  refusing 

to  give  instruction  three  are  that  by  it  the  jury  would  have 

been  given  to  understand  that  it  might  take  into  con- 

7.  sideration  the ' '  situation  and  apparent  surroimdings" 
of  appellant,  in  determining  whether  he  believed  him- 
self to  be  in  danger  of  loss  of  life  or  great  bodily  harm,  and 
that  the  question  of  the  necessity  of  his  using  force  to  pro- 
tect himself  was  to  be  determined  from  his  standpoint  at  the 
time  and  under  all  the  existing  circumstances.  In  instruction 
six,  given  by  the  court  of  its  own  motion,  and  in  instruction 
one,  requested  by  appellant,  the  jury  had  been  well  in- 
structed generally  as  to  appellant's  right  of  self-defense. 
It  had  been  told,  in  part,  that  if  he  was  assaulted  in  such 
a  manner  as  to  lead  him  to  believe  himself  to  be  in  danger  of 
suffering  great  bodily  harm,  he  might  repel  force  without 
retreating;  that  he  might  use  such  force  as  he  reasonably 
thought  necessary  to  repel  the  attack,  and  that  he  might,  if 
he  believed  it  necessary,  under  the  circumstances,  to  avoid 
danger  to  his  life  or  great  bodily  harm  to  himself,  take  the 
life  of  his  assailant,  and  finally  the  jury  was  told  that  it  was 
for  it  to  say,  from  all  the  facts  and  circumstances  in  evidence 
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before  it,  whether  appellant  had  acted  in  reasonable  self- 
defense.  All  this  is  gathered  from  the  instructions  given. 
Instraction  three  would  not  have  put  the  rights  of  appellant 
in  these  particulars  in  a  more  favorable  light. 

Instructions  four  and  five,  requested  by  appellant  and  re- 
fused by  the  court,  attempted  to  apply  the  law  of  self- 
defense  specifically  to  the  facts  of  the  case  on  which 

8.  appellant  relied  for  his  defense.    It  is  true,  as  appel- 
lant claims,  that  when  instructions  of  the  court  in  a 

case  of  this  kind  are  abstract  and  general,  it  is  error  to  re- 
fuse to  give,  upon  proper  request,  instructions  specifically 
and  correctly  declaring  the  law  applicable  to  the  facts 
claimed  to  be  proved,  and  in  relation  to  which  material  evi- 
dence has  been  given.  Carpenter  v.  State  (1873),  43  Ind. 
Sll;  Fleming  v.  State  (1894),  136  Ind.  149;  Banks  v.  State 
(1901),  157  Ind.  190;  Ehy  v.  State  (1905),  165  Ind.  112; 
Du7in\.  State  (1906),  166  Ind.  694. 

Without  prolonging  this  opinion,  it  is  enough  to  say  that 
instruction  four  did  not  correctly  apply  the  law  to  the  facts 
assumed  to  have  proved,  and  that  instruction  five,  in-  < 

9.  eluded  in  its  hypothesis  facts  which  there  was  no 
evidence  to  establish,  and  the  court  therefore  properly 

refused  to  give  each  of  them. 

A  further  cause   for  a  new  trial  was  alleged  newly- 
discovered  evidence,  and  in  support  of  the  motion  for  a  new 

trial  for  this  cause  appellant  presented  his  own  affi- 
le,  davit  and  those  of  Will  Kincade,  Cleve  Gelardin  and 

Bert  Severn,  all  of  whom  had  been  produced  as  wit- 
nesses and  testified  in  his  behalf  on  the  trial  resulting  in  the 
verdict  from  which  the  appeal  is  taken.  It  is  very  doubtful 
if  appellant  has  made  a  showing  of  proper  diligence  to  en- 
title him  to  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  but  it  is  not  necessary  to  determine  that  question. 
The  evidence  alleged  to  be  newly  found  is  cumulative,  and 
not  such  as  to  authorize  a  new  trial.    On  the  trial  appellant 
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testified,  and  the  fact  was  nowise  controverted,  that  just 
at  the  moment  before  he  struck  Smith  the  blow  that  caused 
the  prosecution  of  this  case,  some  one  slipped  an  open  knife 
into  his  hand,  and  that  it  was  this  with  which  he  cut  Smith. 
In  the  showing  made  by  the  affidavits  in  support  of  this 
cause  for  a  new  trial,  it  is  shown  that  the  person  who  did  this 
was  Kincade,  and  it  is  promised  that  on  another  trial  he  ^ill 
so  testify.  We  cannot  see  how  this  would  change  the  case 
made  against  appellant  or  lend  support  to  his  defense.  The 
question  whether  he  used  the  knife  put  into  his  hand  in  self- 
defense  could  hardly  be  affected  by  the  fact  that  Kincade  or 
another  put  it  there.  It  could  add  nothing  material  to  the 
established  fact  in  evidence  in  this  trial  that  some  one  had 
placed  a  knife  in  his  hand.  Who  had  done  so  was  wholly 
immaterial.  The  sole  effect  of  this  testimony  would  be  to 
make  Kincade  legally  as  responsible  for  the  cutting  of  Smith 
as  appellant  himself. 

The  affidavit  of  Gelardin  states  that  he  heard  the  Troy 

boys  making  remarks  about  the  Tell  City  boys,  and  that  some 

of  them  fussed  with  appellant  who  told  them  he  did 

11.  not  want  any  trouble;  that  a  short  time  before  the 
cutting  he  heard  a  crowd  of  Troy  boys  make  threats 
against  appellant;  that  Berger  and  Smith  were  in  the  crowd, 
and  that  it  was  one  of  the  two  who  made  the  threats.  Galer- 
iliii  had  testified  on  the  trial  that  he  had  heard  Troy  boys 
iiKike  remarks  against  Tell  City  boys  on  the  night  of  the 
tnniMe.  He  was  asked  to  state  what  was  said,  and  when 
onjootion  was  made,  there  was  no  oflfer  to  prove  what  the 
1  marks  were  or  what  he  knew.  As  to  the  rest  of  the  matters 
i::volvod  in  his  affidavit,  similar  testimony  had  been  given 
by  other  witnesses  on  the  trial.  One  Morris,  a  witness  for 
appt  llant,  had  testified  to  threats  made  against  appellant  be- 
f.»re  tlie  outtinsr  by  Smith  and  Berger.  Two  other  ^^it- 
ii.^ss^>s  for  appellant  testified  that  they  had  heard  Smith  say 
^\  l>on:i  r  tliat  the  Tell  City  crowd  was  plotting  against  them, 

d  that  thoy  must  stand  together.    Malone  had  testified  to 
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threatening  words  and  actions  towards  him  by  members  of 
the  Troy  crowd.  Severn  had  testified  as  a  witness  for  ap- 
pellant, both  on  the  trial  and  on  a  preliminary  examination 
before  a  magistrate.  On  the  trial  he  testified  that  he  did 
not  see  the  trouble.  He  was  not  asked  about  any  threats.  It 
is  apparent  that  the  alleged  newly-discovered  evidence  is 
merely  cumulative,  and  therefore  not  such  as  to  entitle  ap- 
pellant to  a  new  trial. 

It  is  finally  argued  that  the  verdict  is  contrary  to  law,  but 

no  element  of  the  State's  case  is  pointed  out  as  not  being 

well  sustained  by  some  evidence.    The  evidence  is 

12.  sharply  conflicting  on  the  question  of  who  began  the 
fight  and  struck  the  first  blow.    A  number  of  wit- 
nesses for  the  State  testified  that  appellant  was  unprovoked 
by  word  or  act  by  Smith,  or  by  Berger  who  was  near,  at  the 
time  of  the  cutting.    A  number  of  witnesses  testified  that 

both  Smith  and  Berger  struck  at  appellant  before  he 

13.  struck  Smith  with  the  knife.    We  cannot  review  the 
jury's  function  of  determining  which  set  of  witnesses 

was  most  credible.  It  may  be  said  that  the  testimony  of  ap- 
pellant in  his  own  behalf  does  not  seem  to  be  of  the  charac- 
ter, either  as  to  substance  or  the  way  it  was  given,  to  impress 
a  fair-minded  jury  with  the  justice  of  his  claim  that  he  was 
acting  in  self-defense. 
The  judgment  of  the  lower  court  is  affirmed. 


Shreve  v.  City  of  Fort  Wayne. 

[No.  21,891.    Filed  October  13.  1911.] 

1.  Municipal  Corporations. — Streets. — Negligence. — Municipal  cor- 
porations are  liable  for  negligence  in  the  maintenance  of  their 
streets,    p.  350. 

2.  Municipal  Cobpobations. — Streets. — Failure  to  Light. — Munici- 
pal corporations  are  not  liable  merely  for  the  failure  to  light 
their  streets,    pp.  350, 352. 

S.  Municipal  Oosfobations. — Streets. — Negligence. — ^It  is  the  duty 
of  a  mnniclpal  corporation  to  keep  its  streets  free  from  obstruc- 
tions in  all  their  parts,    p.  351. 

4.    Municipal   Cobpobahonb. — ^fif*re6f«.— Care— t^ury.— Whether  a 


Digitized  by  LjOOQIC 


348  SUPREME  COURT  OP  INDIANA, 

Shrere  r.  City  of  Fort  Wajme— 176  Ind.  347. 


city  has  exercised  re«Boiiable  care  to  keep  its  streets  free  from 
obstmotious  is  a  qoestloii  for  the  Jury ;  and  greater  diligence  may 
be  required  in  case  of  a  mach-traveled  street  tlian  in  the  care  of 
one  but  iittle  used.  |k  3S2. 
5.  MuKicirAL  CoKriMATU>7xs.--Sire€is.'--8idetcalk8.— Obstructions. 
— CoMplutnt. — ^A  complaint  alleging  that  defendant  city  negli- 
gently permitted  a  wire  to  be  maintained  along  the  edge  of  a 
grass-plot  between  the  pared  street  and  the  sidewalk,  that  no 
signal  was  placed  by  it  that  such  place  so  enclosed  by  the  wire 
appeared  to  be  open,  safe,  and  much  traveled,  that  plaintiff,  on  a 
dark  night  without  any  notice  of  such  obstruction,  attempted,  to 
pass  orer  it  and  was  caught  and  thrown  by  such  wire^  to  his 
damage,  states  a  cause  of  action,    p.  35a 

From  Allen  Circuit  Court ;  E.  O'Rourke,  Judge. 

Action  by  Frank  Shreve  against  the  City  of  Fort  Wayne. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Trans- 
ferred from  Appellate  Court  under  §1405  Bums  1908,  Acts 
1901  p.  590.    Reversed. 

George  W.  Louitit,  for  appellant. 
Guy  Colerick,  for  appellee. 

Myebs^  J. — ^The  action  is  for  personal  injuries  to  appel- 
lant caused  by  being  tripped  by  a  wire,  upheld  by  stakes, 
placed  along  the  curb  line  of  two  intersecting  streets  for  the 
apparent  purpose  of  protecting  a  grassplot  between  the  side- 
walks and  roadways.  The  question  turns  upon  the  effect  to 
be  given  the  following  material  averments  of  the  complaint, 
to  which  a  demurrer  for  want  of  facts  to  constitute  a  cause 
of  action  was  sustained:  That  at  a  point  on  said  strip  of 
ground  and  in  front  of  a  dwelling-house  on  West  Jefferson 
street,  which  runs  east  and  west,  in  the  city  of  Fort  Wayne, 
the  street  is  improved  with  a  paved  roadway,  with  a  gra^^ 
plot  seven  feet,  four  inches  wide  between  the  curb  of  the 
roadway  and  the  sidewalk  from  Fulton  street  to  Broadway, 
the  latter  being  alleged  to  be  the  main  north  and  south  busi- 
ness street  of  the  city ;  that  at  a  point  within  seventy  feet  of 
the  main  business  portion  of  Broadway,  and  on  the  south  side 
of  West  Jefferson  street,  there  were  two  small  stakes  extend- 
ing about  a  foot  from  the  surface  of  the  ground  and  imme- 
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(liately  adjoining  the  curbing,  and  a  half  foot  apart,  and  a 
third  stake  at  right  angles  to  the  curb,  and  four  feet,  nine 
inches  south  of  the  western  stake,  from  the  tops  of  which 
stakes,  for  thirty  days  prior  to  April  10,  1907,  there  had 
been  stretched  a  fine  wire  at  a  distance  of  about  one  foot  from 
the  ground,  of  which  the.  city  had  notice,  or  could  have 
known  by  the  exercise  of  ordinary  diligence,  but  it  carelessly 
and  negligently  permitted  said  wire  to  remain,  knowing  that 
hundreds  of  people  passed  the  place  daily;  that  such  wire 
and  stakes  created  a  dangerous  condition,  and  that  there  was 
nothing  to  warn  the  public  of  their  existence,  except  the  ob- 
struction itself;  that  at  night  it  was  impossible  for  pedes- 
trians to  know  of  their  existence,  as  there  was  no  light  within 
eighty  feet  of  the  place;  that  West  Jefferson  street  at  the 
point  was  a  much-traveled  street,  and  that  for  a  long  time 
prior  to  April  10, 1907,  the  public  and  citizens  generally  had 
been  accustomed  to  walking  across  that  part  of  the  strip  of 
ground  where  the  stakes  were  placed;  that  it  was  impossible 
to  see  the  stakes  or  wire  because  of  the  intense  darkness  at 
that  point,  and  because  there  was  nothing  to  warn  the  public 
of  the  danger  of  crossing;  that  there  was  no  grass  at  the 
point,  and  that  it  had  the  appearance  of  being  frequently 
traveled  by  the  public,  and  that  it  was  a  part  of  the  public 
highway  for  travel,  all  of  which  plaintiff  believed,  having 
been  deceived  by  its  said  appearance  into  thinking  said  point 
was  for  public  travel.  Other  allegations  sufficiently  bring 
notice  to  the  city.  It  is  alleged  that  about  10  o'clock  p.m. 
on  April  9,  1907,  at  a  time  when  it  was  intensely  dark, 
plaintiff,  not  knowing  of  the  existence  of  said  stakes  and 
wire  in  the  place  and  condition  as  herein  alleged,  and,  though 
having  good  eyesight,  he  was  unable  to  see  them,  while  hurry- 
ing to  catch  a  car  that  was  on  said  Broadway,  ran  west  on 
West  Jefferson  street ;  that  plaintiff  was  carrying  a  camera, 
and  also  a  case  containing  a  flash-light  apparatus;  that  he 
was  following  the  beaten  path  of  said  highway,  across  which 
was  stretched  the  wire ;  that  said  wire  and  the  stakes  support- 
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ing  it  were  the  same  color  as  the  ground,  and  a  person  in  an 
upright  position  would  be  unable  to  ascertain  the  existence 
thereof;  that  plaintiff,  without  fault  on  his  part,  ran  into 
said  wire  and  stakes,  which  defendant  had  carelessly  and 
negligently  permitted  to  remain  in  the  dangerous  condition 
and  place  as  aforesaid,  there  being  no  light  or  guards  to 
warn  plaintiff  of  the  existence  thereof,  and  was  violently 
hurled  to  the  asphalt  pavement,  whereby  he  was  greatly  in- 
jured.    The  specific  injuries  are  set  out. 

Appellee's  contention  is  that  as  §8888  Bums  1908,  Acts 
190o  p.  219,  §234,  provides  for  grassplots  on  streets,  stretch- 
ing wires  across  and  along  them  to  protect  them  cannot  be 
regarded  as  unlawful,  and  that  under  the  doctrine  set  out  in 
the  case  of  Teague  v.  Ciiy  of  Bloomingion  (1907),  40  Ind. 
App.  68,  and  cases  there  collected,  a  city  is  not  liable. 

Whatever  may  be  the  logical  grounds  for  the  distinction, 

if  any,  between  the  liability  of  cities  for  negligence  arising 

from  the  condition  of  streets,  and  nonliability  of  coun- 

1.  ties  and  townships  for  defects  in  highways,  the  doc- 
trine seems  now  too  well  settled  in  this  State  to  be 

called  in  question,  or  the  reasons  to  be  explained.  4  Dillon, 
^[un.  Corp.  (5th  eA)  §§1713-1717,  discusses  the  question 
somewhat  fully. 

We  are  not  advised  by  the  complaint  as  to  the  purposes  to 

which  the  strip  between  the  sidewalk  and  the  curb  of  the 

roadway  was  put,  or  whether  the  wire  was  at  the  in- 

2.  tersection  of  the  streets,  but  assume  that  it  was,  and 
that  it  was  put  there  to  protect  a  grassplot.    The  case 

is  so  treated  by  counsel.  We  do  not  attach  any  importance 
to  the  allegation  that  there  were  no  lights  at  that  locality, 
except  as  it  might  be  a  factor  in  determining  reasonable  care 
as  to  the  alleged  obstruction  itself.  A  city  is  under  no  legal 
duty  to  light  any  locality.  Negligence  does  not  arise  as  a 
matter  of  law  from  the  mere  fact  of  its  absence.  4  Dillon, 
Mun.  Corp.  (5th  ed.)  §1701;  Town  of  Spencer  v.  May  field 
1909),  43  Ind.  App.  134;  MiicheU  v.  Ciiy  of  TeU  Ciiy 
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(1908),  41  Ind.  App.  294;  City  of  Vincennes  v.  Spees 
(1905),  35  Ind.  App.  389;  City  of  Vincennes  v.  Thuis 
(1902),  28  Ind.  App.  523;  White  v.  City  of  New  Bern 
(1907),  146  N.  C.  447,  59  S.  E.  992,  125  Am.  St.  476,  13  L. 
R.  A.  (N.  S.)  1167  and  note. 

If  the  complaint  is  suflScient,  it  must  be  because  it  shows 

conditions  that  required  the  city  to  erect  barriers,  or  to 

maintain  danger  signals,  and  if  that  duty  is  shown,  it 

3.  must  arise  from  the  alleged  fact  that  many  people 
daily  passed  over  the  place,  and  it  appeared  to  be  a 
worn  and  traveled  way,  whereby  appellant  was  induced  into 
a  false  sense  of  security  in  passing  over  it.  There  was  a  suf- 
ficient, unobstructed  sidewalk,  but  appellant  in  his  hurry 
took  a  short  cut ;  and  the  question  is,  was  he  justified  in  his 
inference  of  a  clear  way  and  a  right  to  travel  there,  in  the 
absence  of  warning  signals?  The  cases  are  numerous  in 
which  it  has  been  held  that  the  full  width  of  a  roadway  or 
sidewalk  must  be  kept  reasonably  free  from  obstructions  in 
all  its  parts.  Note  to  Elam  v.  City  of  Mt.  Sterling  (1909),  20 
L.  R.  A.  512,  588,  591;  City  of  Atlanta  v.  Milam  (1894),  95 
Oa.  135;  Elliott,  Roads  and  Sts.  (2d  ed.).  §645. 

Many  cases  hold  that  such  erections  as  hydrants,  telegraph 
and  telephone  poles,  hitching-posts,  stepping-stones,  and 
other  barriers  outside  the  sidewalk  or  roadway  proper,  in 
grassplots,  or  town  pumps  or  fountains  in  streets,  are  not  ob- 
structions for  which  a  city  is  liable  as  for  nuisances.  These 
cases  seem  to  be  grounded  on  the  proposition  that  so  long  as 
there  remains  reasonable  space  outside  the  obstruction  a  city 
is  not  remiss  in  allowing  the  obstruction,  especially  where 
they  are  of  a  public  utility  character.  Lostutter  v.  City  of 
Aurora  (1891),  126  Ind.  436, 12  L.  R.  A.  259;  league  v.  City 
of  Bloomington,  supra;  City  of  Vincennes  v.  Thuis,  supra; 
Dougherty  v.  Trustees,  etc.  (1899),  159  N.  Y.  154,  53  N.  E. 
799. 

There  are  cases  holding  a  qualified  doctrine  as  to 
obstructions  or  excavations  so  near  a  roadway  or  sidewalk 
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that  danger  may  reasonably  be  apprehended  from  the  ordi- 
nary and  reasonable  use  thereof,  in  which  cities  have  been 
hald  liable  for  injuries  arising  therefrom,  as  to  those  using 
ordinary  care.  A  number  of  cases  are  collected  in  the  case 
of  City  of  Vincennes  v.  Spees,  8^ipra.  See,  also,  note  to 
Elam  V.  City  of  Mi.  Sterling,  supra,  593  et  seq.;  cases  in 
note  to  Shea  v.  Town  of  Whitman  (1908),  20  L.  R.  A.  (N.  S.) 
980 ;  Toum  of  Spencer  v.  May  field,  supra;  Birch  v.  Charleston 
Light,  etc.,  Co.  (1903),  113  111.  App.  229. 

While  cities  are  not  required  to  light  streets,  and  no  recov- 
ery can  be  had  for  damages  caused  by  the  absence  of  lights, 

yet  if  an  obstruction  exists  that  creates  an  actionable 
2.    nuisance,  the  presence  of  lights  might  render  that 

nuisance  nonactionable,  by  disclosing  it.    But  a  trav- 
eled way,  or  one  prepared  and  designated  for  travel,  must 

be  kept  in  a  reasonably  safe  condition  for  the  ordi- 
4.    nary  modes  of  travel  by  night  as  well  as  by  day,  and 

it  is  a  question  for  a  jury  whether  ordinary  and  rea- 
sonable care  has  been  exercised  in  keeping  it  free  from  ob- 
structions, or  guarding  the  public  against  danger  from  the 
obstruction,  thus  leaving  the  method  of  discharging  the  duty 
to  the  municipality,  subject  to  the  judgment  of  a  jury  as  to 
whether  the  method  adopted  or  the  thing  done  is  a  sufScient 
discharge  of  the  duty,  unless  it  be  a  case  where  fair-minded 
men  could  not  honestly  differ  upon  the  question,  nor  reach 
but  one  conclusion.  Mitchell  v.  City  of  Tell  City,  supra; 
Thunborg  v.  City  of  Puehlo  (1909),  45  Colo.  337,  101  Pac. 
399:  Culverson  v.  City  of  Maryville  (1896),  67  Mo.  App.  343. 
Greater  diligence  may  be  required  in  the  case  of  a  much- 
traveled  way,  than  where  it  is  little  used,  in  case  that  fact  is 
a  factor  in  determining  what  is  reasonable  care.  Forker  v. 
Borough  of  Sandy  Lake  (1889),  130  Pa,  St.  123, 18  Atl.  609; 
Miller  v.  Town  of  Canton  (1905),  112  Mo.  App.  322,  87  S. 
W.  96;  Welsh  v.  Inhabitants  of  Amesbury  (1898),  170  Mass. 
437,  49  N.  B.  735;  Hennepin  v.  Coleman  (1907),  132  HI. 
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App.  604;  Moore  v.  City  of  Kalamazoo  (1896),  109  Mich. 
176,  66  N.  W.  1089. 

Here  we  have  a  physical  obstruction  in  a  populous  dis- 
trict in  a  large  city — ^where  the  public  may  reasonably  be 

presumed  to  have  a  large  discretion  and  choice  in  the 
5.    use  of  the  street  and  walks — of  such  a  character  that 

it  could  not  be  seen  in  the  dark,  and  was  likely  to 
become  a  snare  and  a  trap,  in  a  place  on  a  line  of  travel, 
and  that  was  much  traveled.  Whether  it  was  reason- 
able care  on  the  part  of  appellee  to  leave  it  as  it  was,  or 
whether  appellant's  negligence  contributed  to  his  injury, 
should  be  determined  by  a  jury  under  all  the  circumstances 
and  factors  involving  both  reasonable  care  on  the  part  of  the 
city  and  of  appellant.  The  judgment  is  reversed,  with  in- 
structions to  the  court  below  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  action  not  inconsistent  with  this 
opinion.  

Beard,  Auditor,  v.  The  State  of  Indiana,  ex  rel. 

Gotta 

[No.  21,928.    Filed  October  13,  1911.] 

1.  iNTOXicATWO  LiQUOBS. — Liccnse  Fees, — Statutes. — Implied  Re- 
peal— Section  five  of  the  act  of  1911  (Acts  1911  p.  244),  pro- 
viding that  "the  license  fees  by  this  act  required  to  be  paid  to 
the  county  treasurer  shall  be  paid  into  the  tuition  fund  of  the 
county"  and  that  they  "shall  be  the  only  fees  required  for  the 
issuing  of  license  to  sell  intoxicating  liquors  at  retail,"  does  not 
impliedly  repeal  §7325  Burns  1908,  Acts  1805  p.  319,  §115,  pro- 
riding  that  there  shall  be  paid  "for  each  retail  liquor  license,  to 
be  paid  by  the  licensee,  $4"  and  that  "for  taking,  approving  and 
indexing  and  recording  bond,  $1,"  such  latter  fees  belonging  to 
the  county  as  compensation  for  the  services  of  the  auditor,  and 
the  former  ones  having  reference  only  to  the  regular  license  tax. 
pp.  354, 355. 

2.  Statutes. — Repeal. — Implication. — Repeals  by  implication  are 
not  favored ;  and  where  possible  such  construction  will  be  adopted 
as  will  permit  both  acts  to  stand,    p.  355. 

3.  Intoxicating  Liquobs. — Statutes. — **Rctail  Liquor  License." — 
Certificate  of  Renewal. — ^The  certificate  of  renewal,  issued  under 
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section  seven  of  the  act  of  1911  (Acts  1911  p.  244)  U  a  "retail 
liquor  license"  within  the  meaning  of  §7325  Bums  1908,  Acts  1896 
p.  319,  §115,  fixing  the  fee  for  Issuing  such  license,    p.  356. 

From  Vanderburgh  Circuit  Court;  C.  A.  DeBrukr, 
Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  Will- 
iam Qotta,  against  Charles  P.  Beard,  as  auditor  of  Vander- 
burgh county.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Cunningham  &  Ortmeyer,  for  appellant. 
Durre  &  Curry,  for  appellee. 

Monks,  J. — Relator  brought  this  action  to  compel  appel- 
lant to  perform  an  alleged  legal  duty.  The  only  question 
presented  is  whether  a  person  who  is  granted  a  re- 

1.  newal  of  his  license  "to  sell  intoxicating  liquors  at 
retail,"  under  the  provisions  of  '*an  act  concerning 
intoxicating  liquor,"  approved  March  4,  1911  (Acts  1911 
p.  244),  commonly  known  as  the  ''Proctor  law,"  is  re- 
quired to  pay  to  the  county  auditor  the  fees  provided  in 
that  part  of  §115  of  the  fee  and  salary  law  of  1895  (Acts 
1895  p.  319,  §7325  Burns  1908),  which  reads  as  follows: 
**For  each  retail  liquor  license,  to  be  paid  by  the  licensee, 
$4.  •  •  •  For  taking,  approving  and  indexing  and  re- 
cording bond,  $1."  The  relator  claims  that  he  is  not  re- 
quired to  pay  said  fees  as  provided  in  §7325,  supra,  for  the 
reason  that  said  provisions  were  repealed  by  implication  by 
that  part  of  §5  of  the  Proctor  law  which  reads  as  foUows: 
''The  license  fees  provided  for  in  this  act  shall  be  the  only 
fees  required  for  the  issuing  of  license  to  sell  intoxicating 
liquors  at  retail."  The  court  below  sustained  this  conten- 
tion, and  rendered  final  judgment  against  appellant.  If 
this  contention  of  relator  is  correct,  the  judgment  must  be 
affirmed,  but  if  not,  it  must  be  reversed. 

It  is  well  settled  that  repeals  by  implication  are  not 
favored,  and,  therefore,  two  or  more  acts  must  be  so  con- 
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strued,   if   possible,    that    all   may   stand.      It   has 

2.  been  held  repeatedly  by  this  court  that  implied  re- 
peals are  only  recognized  and  upheld  when  the  later 
act  is  so  repugnant  to  the  earlier  as  to  render  the  repug- 
nance or  conflict  between  them  irreconcilable.  A  court  will 
always,  if  possible,  adopt  the  construction  that  will  permit 
both  laws  to  stand  and  be  operative.  Board,  etc.,  v.  Oarty 
(1903),  161  Ind.  464,  469,  and  cases  cited;  Shea  v.  City  of 
Muncie  (1897),  148  Ind.  14,  21,  and  cases  cited;  State,  ex 
rel,  V.  City  of  Noblesville  (1901),  157  Ind.  31,  34,  35; 
Pomeroy  v.  Beach  (1898),  149  Ind.  511,  516,  and  cases 
cited;  Robinson  v.  Rippey  (1887),  111  Ind.  112. 

It  is  evident,  from  an  application  of  this  rule,  that  the 
provisions  of  the  Proctor. law  did  not  repeal  that 

1.     part  of  §7325,  supra,  heretofore  set  out. 

The  $4  **for  retail  liquor  license,"  and  the  $1  ''for 
taking,  approving  and  indexing  and  recording  bond,"  are 
fees  for  the  services  of  the  auditor  in  performing  the  du- 
ties imposed  upon  him  in  regard  to  said  liquor  license  and 
said  bond.  Such  fees  were,  under  some  earlier  laws,  the 
property  of  the  auditor,  but  under  said  act  of  1895  they 
are  the  property  of  the  county,  and  must  be  collected  and 
paid  into  the  county  treasury,  to  reimburse  the  county,  in 
part  at  least,  for  the  salary  of  the  auditor.  Ryan  v.  State 
(1910),  174  Ind.  468. 

The  fees,  however,  provided  by  and  mentioned  in  the 
Proctor  law  are  not  for  the  services  of  any  officer  or  per- 
son, but  are  paid  for  the  privilege  of  carrying  on  the  busi- 
ness of  a  retail  liquor  dealer  under  the  laws  of  the  State 
forbidding  the  operation  of  such  business  except  by  those 
who  obtain  such  license.    23  Cyc.  71, 105,  106. 

It  was  in  this  sense  that  the  word  **fees"  is  used  in  the 
last  clause  of  §5  of  the  act  of  1911,  supra,  which  provides 
that  the  license  fees  required  by  this  act  shall  be  paid  into 
the  tuition  fund  of  the  county.  They  do  not  belong  to  the 
county  fund,  but  are  a  part  of  the  school  fund,  and  can 
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be  used  only  for  such  purposes  as  the  law  concerning  the 
''tuition  fund"  provides.  For  the  privilege  of  engaging  in 
the  business  of  a  retail  liquor  dealer,  it  is  evident  that  only 
the  fees  for  such  privilege  provided  by  the  Proctor  law 
can  be  required  under  said  last  clause  of  §5  of  said  law. 
In  other  words,  if  there  were  other  laws  fixing  the  fees  to 
be  paid  for  such  privilege  when  the  Proctor  law  went  into 
effect,  only  the  fees  for  such  privilege  provided  in  the  Proc- 
tor law  can  be  required.  It  is  clear  that  the  word  ''fees," 
used  in  the  last  clause  of  said  §5,  has  no  reference  to  the 
"fees"  provided  for  in  §7325,  supra,  for  the  services  of 
the  county  auditor  in  issuing  the  license  and  approving,  in- 
dexing and  recording  the  bond. 

The  certificate  of  renewal,  which  the  Proctor  law 

3.     requires  the  county  auditor  to  issue  to  the  person  ob- 
taining an  order  therefor,  is  a  "retail  liquor  license" 
within  the  meaning  of  §7325,  supra. 

We  hold,  therefore,  that  when  a  renewal  of  a  license  is 
obtained  under  the  provisions  of  the  Proctor  law,  the  per- 
son obtaining  such  renewal  must  pay  said  fees  of  $4  and 
$1,  as  provided  in  §7325,  supra. 

It  follows  that  the  court  erred  in  overruling  appellant's 
demurrer  to  each  paragraph  of  the  complaint.  Judgment 
reversed,  with  instruction  to  sustain  the  demurrer,  and  for 
further  proceedings  in  accordance  with  this  opinion. 


Supreme  Council  Catholic  Benevolent  Legion 

V.  Grove. 

[No.  21,892.    Filed  October  24,  1911.] 

1.  Insubance.— ifw^ttaZ  Benefit. — By-Laws. — Making  ActUm  of  So- 
ciety Final.— Public  Policy.— Courts. — FroikJ.— A  provision  In  the 
constitution  and  by-laws  of  a  beneficial  association  making  the 
action  of  the  president  and  supreme  council  of  the  order  final.  Is 
void,  as  against  public  policy ;  and  it  is  immaterial  whethtf  their 
action  in  making  a  decision  was  honest  or  fraadulo&t    pu  982. 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  357 

Supreme  Council,  etc.,  v.  Grove — 176  Ind.  356. 

2.  INSUBANCE.  —  Claims,  —  SulmtitUng  to  Arbitration, — Action, — 
Where  the  by-laws  of  a  fraternal  Insurance  association  provide 
for  arbitration  of  claims,  they  mast  ordinarily  be  submitted  to 
arbitration  as  a  condition  precedent  to  the  maintenance  of  an 
action  thereon,    p.  363. 

3.  CojJBTS.— Judges. — Deciding  Cases  in  which  they  have  Interest, 
— No  one  should  be  permitted  to  decide  his  own  case.    p.  363. 

4.  Insurance. — Payment  of  Benefits, — *'May,** — Construction  of. — 
An  insurance  certificate  issued  In  accordance  with  the  order's 
constitution  and  by-laws,  providing  that  on  a  member's  death  the 
amount  of  his  certificate  shall  be  paid  to  his  beneficiary  and  that 
half  the  amount  thereof  "may"  be  paid  to  such  member  in  case  he 
becomes  disabled,  or  destitute,  will  be  construed  as  giving  the 
members  the  right  to  collect  such  benefits  themselves,  the  word 
"may"  being  Interpreted  to  mean  "shall."    pp.  363, 364, 365. 

5.  Insubanck.  —  Policies, — Construction,  —  Insurance  policies  are 
construed  liberally  in  favor  of  the  insured,    p.  364. 

6.  Insurance. — Policies, — Inconsistencies, — Doubts, — Questions  of 
doubt  or  inconsistency  In  Insurance  policies  are  resolved  most 
strongly  in  favor  of  the  insured,    p.  365. 

7.  Insurance.  —  Mutual  Benefit,  —  Assessments,  —  Complaint. — A 
complaint  upon  an  Insurance  certificate  providing  that  the  ben- 
efits should  never  exceed  the  amount  collectible  at  one  assessment 
upon  the  members  does  not  need  to  allege  that  there  was  any 
benefit  fund  on  hand  or  that  one  assessment  would  furnish  the 
amount  specified  in  the  certificate,  such  matters  constituting  par- 
tial defenses  to  the  action,    p.  366. 

8.  Insurance. — Settlement, — Return  of  Policy, —Denial  of  Lidbil- 
ity. — Complaint. — A  complaint  by  assured  for  benefits  alleged  to 
be  due  on  an  Insurance  certificate  need  not  show  an  offer  to  re- 
turn the  old  policy  and  accept  a  new  one,  as  provided  in  the  orig- 
inal policy,  where  the  company  denied  all  liability  and  where  the 
complaint  alleged  that  the  plaintiff  had  performed  all  the  condi- 
tions on  his  part    p.  367. 

9.  Insurance. — Mutual  Benefit, — "Destitute  of  the  Means  of  Sup- 
port.**— Wife*s  Means, — A  husband,  71  years  old,  disabled  from 
work,  and  possessed  of  no  property,  but  receiving  a  revocable 
gratuity  of  $29.65  a  month  from  a  relief  association,  is  "destitute 
of'  the  means  of  support,"  within  the  meaning  of  a  benefit  certifi- 
cate, though  his  wife  has  property  in  her  own  right  sufllcient  to 
maintain  both  of  them.    pp.  867, 369. 

10-  HusRAND  AND  WiFE. — Suppovt  of  Husband, — Property  Rights, 
— A  married  woman  is  under  no  legal  duty  to  support  her  hus- 
band ;  and  a  wife's  property  is  not  subject  to  his  wishes  nor  for 
the  payment  of  his  debts,    p.  369. 

11.  IKSURANCE. — Policies, — Construction  by  President  of  Order, — 
Effect. — ^The  construction  placed  upon  a  phrase  of  a  benefit  cer- 


Digitized  by  LjOOQIC 


358  SUPREME  COURT  OP  INDIANA, 

Sapreme  Council,  etc.,  r.  Grove — 17G  Ind.  356. 

Uflcate  by  the  president  of  an  order  Is  not  binding  upon  the  as- 
sared*  where  notice  of  such  construction  was  never  given;  and 
notice  cannot  be  Imputed  where  by  secret  understanding  the  presi- 
dent of  the  order  places  a  construction  upon  a  phrase,  upon  which 
the  law  places  Its  own  construction;  and  no  adjustment  of  the 
rates  on  the  basis  of  such  construction  is  effectual  as  against  an 
assured  who  lias  no  notice  thereof,    p.  370. 

12.  GoiTTBACTS.  —  CoHBtruction.  —  Customs.  —  Usages.  —  €k)ntracta 
should  be  construed  in  the  light  of  known  customs  and  usages  of 
commerce  or  trade,    p.  372. 

18.  iNsuBAivcK. — Assessments. — Notice. — Waiver. — ^Where  the  by- 
laws of  a  benefit  society  provide  that  no  notice  of  regular  assess- 
ments shall  be  given,  the  uniform  course  for  many  years  of  giving 
such  notice  constitutes  a  waiver  of  the  society's  right  to  insist 
upon  a  forfeiture  for  assured's  failure  to  pay  the  assessment  on 
the  13th  day  of  the  month,  where  he  duly  tendered  such  assess- 
ment on  the  14th,  when  he  became  aware  of  such  assessment,  and 
brought  the  tender  into  court    pp.  372, 375. 

14.  iNsuBAifCE. — Suspensiot^ — Provisions  in  the  by-laws  of  a  boi- 
efit  society  for  suspenslcm  of  a  member  for  falling  to  pay  his 
assessments  are  valid  and  self -operative,    p.  374. 

IK.  INSUBANCE. — Forfeiture. — Notice. — ^Where  notice  of  an  assess 
ment  is  required  by  the  by-laws  of  a  mutual  benefit  society  there 
can  be  no  forfeiture  in  the  absence  of  such  notice,    p.  375. 

Prom  Superior  Court  of  Allen  County;  Owen  N.  Heaton, 
Judge. 

Action  by  Maxwell  J.  Grove  against  the  Supreme  Coun- 
cil Catholic  Benevolent  Lesrion.  Prom  a  judgment  for  plain- 
tiff, defendant  appeals.  Transferred  from  Appellate  Court 
under  §1405  Bums  1908,  Acts  1901  p.  590.    Affirmed. 

Breen  &  Morris,  for  appellant 
Walpole  O.  Colericky  for  appellee. 

Mtebs,  J. — The  Catholic  Benevolent  Legion  is  an  associ- 
ation comx)osed  of  a  supreme  council,  and  state  and  sub- 
ordinate councils.  The  supreme  council  is  an  incorporated 
body,  with  x>ower  to  make  its  own  constitution,  rules  of  dis- 
cipline, and  laws  for  the  government  of  the  entire  legion. 
It  is  the  body  to  which  final  appeals  are  to  be  made  in  all 
matters  of  importance  emanating  from  state  and  subordi- 
nate councils. 
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On  October  19,  1886,  appellee  became  a  member  of  the 
Catholic  Benevolent  Legion,  and  there  was  issued  to  him 
what  is  known  as  a  fourth-grade  certificate,  whereby  ap- 
pellant promised  to  pay  to  appelhe's  wife,  Emma  J.  Grove, 
ux)on  the  death  of  appellee,  a  sum  not  exceeding  $3,000,  and 
also  promised  to  pay  appellee  a  sum  not  exceeding  $1,500, 
upon  due  proof  that  he  had  arrived  at  the  age  of  expect- 
ancy, and  that  he  was  permanently  disabled,  unable  to  earn 
a  living,  and  was  destitute  of  the  means  of  support.  This 
action  was  brought  by  appellee  to  recover  from  appellant 
one-half  the  amount  of  said  benefit  certificate,  on  the 
ground  that  he  had  arrived  at  the  age  of  expectancy  as 
fixed  by  the  laws  of  the  association,  was  permanently  dis- 
abled, was  unable  to  earn  a  livelihood,  and  was  destitute  of 
the  means  of  support. 

The  complaint  was  in  one  paragraph,  the  material  allega- 
tions of  which  are  that  at  the  time  the  benefit  certificate 
was  issued,  appellee  was,  ever  since  has  been,  and  still 
is,  a  member  in  good  standing  in  Saint  Julian  Council  in 
said  legion ;  that  at  all  times  and  in  all  things  he  has  faith- 
fully observed,  complied  with  and  performed  all  duties  and 
obligations  required  of  and  imposed  upon  him  by  the  laws 
of  appellant;  that  he  has  promptly  paid  to  appellant  all 
dues  and  assessments  imposed  upon  or  required  to  be  paid 
by  him  under  its  laws;  that  during  said  period  he  paid  ap- 
pellant about  $2,000;  that  since  January  15,  1903,  he  has 
been  and  still  is  out  of  employment,  by  reason  of  his  physi- 
cal inability  to  perform  labor ;  that  on  or  about  October  31, 
1905,  in  accordance  with  the  laws  of  appellant,  he  pre- 
sented to  Saint  Julian  Council,  of  which  he  was  then,  and 
still  is,  a  member,  his  written  application  to  obtain  the 
benefits  to  which  he  was  then,  and  still  is,  entitled  by  reason 
of  the  benefit  certificate  issued  to  him  by  appellant;  that 
the  grounds  on  which  he  bases  his  application  for  the  pay- 
ment of  $1,500  to  him  is  that  he  is  seventy-one  years  old,  and 
permanently  disabled  from  attending  to  his  business  or 
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gaming  a  livelihood,  and  is  destitute  of  the  means  of  sup- 
port. The  facts  are  then  alleged  in  detail  as  to  the  pres- 
entation of  this  request  in  the  manner  prescrihed  in  the 
by-laws  of  appellant,  which  are  set  out,  its  disallowance  by 
the  president  of  the  supreme  council,  who  **  wrongfully 
and  unjustly  rejected  said  application,  and  wrongfully  and 
unjustly  disallowed  appellee's  claim,  •  •  •  and  disap- 
proved his  application,"  from  which  decision  he  appealed 
to  the  supreme  council,  and  that  the  decision  of  the  presi- 
dent was  sustained,  on  the  ground  that  appellee  was  not 
destitute  of  means  of  support*  Appellee's  claim  was  refused, 
and  is  due  and  unpaid :  and  the  action  of  appellant  under  its 
laws  is  declared  to  be  final. 

The  portions  of  the  constitution  and  by-laws  of  appellant 
material  to  the  cause  are  sections  two  and  six  of  Chapter  I, 
reading  as  follows: 

(2)  **Five  thousand  dollars  shall  be  the  largest 
amount  paid  by  this  legion  on  the  death  of  a  member. 
And  $2,500  shall  be  the  largest  amount  paid  for  perma- 
nent disability  benefit.  Five  thousand  dollars  shall  be 
paid  on  the  death  of  every  sixth-grade  member;  $4,000 
on  the  death  of  every  fifth-grade  member;  $3,000  on 
the  death  of  every  fourth-grade  member ;  $2,000  on  the 
death  of  eveiy  third-grade  member;  $1,000  on  the  death 
of  every  second-grade  member;  $500  on  the  death  of 
every  first-grade  member,  and  $250  on  the  death  of 
every  industrial-grade  member.  And  one-half  the 
amount  of  each  grade  may  be  paid  to  a  member  of  that 
grade  who  shall  become  permanently  disabled  from  at- 
tending to  his  business  or  gaining  a  livelihood,  and  who 
is  destitute  of  means  of  support,  when  he  shall  arrive 
at  the  acre  of  expectancy  as  determined  in  the  follow- 
ing table,  unless  otherwise  provided  by  the  law  of  the 
state  in  which  the  council  is  located,  in  which  case  the 
age  of  expectancy  shall  conform  to  the  law  of  said  state. 
Provided,  however,  that  should  a  death  occur,  or  a 
permanent  disability  be  approved  by  the  supreme  coim- 
cil  when  one  assessment  on  each  member  of  the  legion 
would  not  amount  to  $5,000,  then  the  sum  paid  shall  be 
a  proportionate  amount  of  one  assessment  on  each  mem- 
ber in  good  standing  in  the  legion  on  the  date  of  its 
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call,  according  to  the  grade  of  the  deceased  or  disabled 
member;  and  such  proportionate  amount  shall  be  all 
that  can  be  claimed  by  anyone." 

(6)  **When  application  shall  be  made  by  a  mem- 
ber for  a  permanent  disability  benefit,  the  president  of 
the  council  of  which  he  is  a  member  shall  appoint  a  com- 
mittee of  three,  who,  with  the  medical  examiner,  shall 
investigate  the  application,  and  report  in  writing  to  the 
council  the  nature,  cause,  duration,  and  all  other  cir- 
cumstances attending  such  disability.  The  secretary  of 
the  council  shall  notify  all  other  councils  within  the  dis- 
trict of  such  application,  and  give  the  names  and  ad- 
dresses of  the  members  of  the  committee  so  appointed. 
If  the  report  of  such  committee  be  in  favor  of  the  ap- 
plication, the  president  shall  announce  that  a  ballot 
upon  the  granting  of  the  same  shall  be  taken  at  the  next 
stated  meeting  of  the  council.  At  the  next  stated  meet- 
ing such  ballot  shall  be  taken  under  the  same  rules  as 
govern  the  ballot  for  admission  to  membership.  If  the 
application  be  granted  by  the  council,  notice  of  such 
action  shall  be  forwarded  to  the  secretary  ^f  the 
supreme  council  in  the  same  manner  as  in  case  of  death 
as  provided  for  in  §3,  so  far  as  applicable.  On  the 
receipt  of  such  oflScial  notice  of  permanent  diability  ap- 
plication, the  secretary  of  the  supreme  council  shall  for- 
ward the  same  to  the  president  of  the  supreme  council, 
who  shall  make  further  investigation  if  deemed  necessary 
and  on  his  final  approval  he  shall  direct  the  secretary 
of  the  supreme  council  to  draw  an  order  on  the  treas- 
urer of  the  supreme  council  in  favor  of  the  disabled 
member.  The  secretary  of  the  supreme  council  shall 
thereupon  draw  such  order  for  the  amount  specified, 
and  on  receipt  of  the  treasurer's  check,  properly 
countersigned,  forward  it  to  the  treasurer  of  the  council 
of  which  the  applicant  is  a  member.  The  decision  of  the 
president  in  allowing  or  disallowing  claims  for  perma- 
nent disabilit}'  benefits  shall  be  final  and  binding  if  no 
appeal  be  taken  to  the  supreme  council.  Appeals  may 
be  taken  to  the  supreme  council  within  thirty  days  after 
notice  of  the  president's  decision  shall  have  been  given 
the  applicant ;  and  the  decision  of  the  supreme  council 
on  such  appeals  shall  be  final." 

A  demurrer  was  unsuccessfully  interposed  to  this  com- 
plaint, on  the  ground  of  insufficiency  of  facts  to  constitute 
a  cause  of  action,  which  ruling  is  the  first  alleged  error  as- 
signed. 
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The  first  point  made  is  that  as  the  laws  of  appellant  make 
the  aetion  of  the  supreme  council  final,  appellee  is  without 
renioly,  unless  he  alleges  and  proves  that  the  action 
L  was  fraudulent,  or  that  he  was  deprived  of  a  fair 
hearing,  and  that  the  allegation  that  tiie  action  of 
the  president  was  wrongful  and  unjust  is  a  mere  conclu- 
sion. If  the  complaint  were  based  upon  that  fact,  appel- 
lant's position  would  doubtless  be  correct,  but  it  is  not 
leased  upon  that  fact,  but  upon  the  broader  fact  that  the 
provision  making  the  action  of  the  president  and  council 
final  is  void,  as  being  against  public  policy. 

We  are  not  advised  of  any  statute  of  this  State  pertinent 
to  the  questions  involved. 

It  would  be  futile  to  attempt  to  reconcile  the  decisions  in 
the  various  states  upon  the  question  of  making  final  the 
decisions  of  the  supreme  tribunals  of  fraternal  orders,  and 
thereby  excluding  members  from  resort  to  the  courts  of 
law.  It  is  suffioient  to  point  out  that  our  own  courts  have 
steadfastly  denied  the  right  of  exclusion,  in  which  many 
otht^r  statt^s  ecnour.  Supreme  Council,  etc.,  v.  Porsinger 
.  ISPO,  125  Ind.  o2,  21  Am.  St.  196,  9  L.  R.  A.  501;  8u- 
pnme  Counil.  rfc,  v.  Garrigus  (1885),  104  Ind.  133,  54 
Am.  Rep.  2J>S:  Baurr  x.- Sampson  Lodge,  etc.  (1885),  102 
Ind.  262;  Vi'^untary  BilUf  Department,  etc,  v.  Spencer 
(lSi>7\  17  Ind.  App.  123;  People's  Mut.  Benefit  Soc.  v. 
Werner  (1S93\  6  Ind.  App.  614;  Supreme  Lodge,  etc.,  v. 
Rai^nnoHd  (1S97),  57  Kan.  647,  47  Pac.  533,  49  L.  R.  A. 
373  and  notes;  Pepin  v.  Society  St.  Jean  Baptiste  (1901), 
23  R  I.  81,  49  Atl.  887,  91  Am.  St.  620,  and  cases  cited; 
Rohinson  v.  Templar  Lt^lge,  etc.  (1897),  117  Cal.  370, 
49  Pac.  170,  59  Am.  St  193  and  notes;  Railway  Conductors, 
etc..  As$n.  v.  Robinson  (1893\  147  lU.  138,  35  N.  E.  168. 

Upon  the  general  question  that  there  can  be  no  agree- 
ment in  advance  of  a  controversy,  whereby  the  jurisdiction 
of  the  civil  courts  is  ousted,  see  Ditton  v.  Hart  (1911),  175 
Ind,  181;  Board,  etc.,  v.  Gibson  (1902),  158  Ind.  471;  Mc- 
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Coy  V.  Able  (1891),  131  Ind.  417;  Myers  v.  Jenkins  (1900), 

63  Ohio  St  IW,  57  N.  B.  1089,  81  Am.  St.  613;  Maitland  v. 

Reed  (1906),  37  Ind.  App.  469. 

If  the  action  of  the  supreme  council  could  not  be  made 

final  fU3  to  a  question  of  property  rights,  as  we  hold 

2.  it  could  not,  it  was  immaterial  whether  fraud  or 
honesty  entered  into  the  action. 

But  it  is  urged  that,  even  though  a  contract  that  will 
oust  the  jurisdiction  of  the  courts  cannot  be  made  in 
advance  of  a  controversy,  when  a  controversy  does  arise — 
that  is,  when  a  claim  is  made — such  claim  may  be  sub- 
mitted to  arbitration,  and  that  this  was  done  in  this  case. 
The  cases  agree  substantially,  that  where  in  a  fraternal 
association  a  method  of  procedure  is  provided  for  deter- 
mining controversies,  the  procedure  must  be  followed  as  a 
condition  precedent  to  an  appeal  to  the  courts,  and  this 
is  the  rule  in  this  State.  Supreme  Council,  etc,  v.  For- 
singer,  supra;  Supreme  Council,  etc.,  v.  Garrigus,  supra. 

The  reason  of  the  rule  lies  deeper  than  the  mere  matter 
of  power  to  submit  to  arbitration,  in  the  fact  that  it  is  en- 
tirely inconsistent  wth,  and  repugnant  to,  all  ideas 

3.  of  justice  that  one  should  be  an  arbitrator  in  his 
own  case,  and  that  the  laws  of  the  land  should  be 

superseded,  and  the  courts  ousted  of  jurisdiction  to  interfere 
with  and  enforce  them,  by  the  very  contract  that  is  in 
question. 

It  is  urged  that   it  is   optional   with   appellant 

4.  whether  it  will  pay  in  advance  of  the  death  of  the 
member,  oAfing  to  the  clause  in  the  contract  that  one- 
half  the  schedule  amount 

"may  be  paid  to  a. member  of  that  grade  [to  which  he 
belongs]  who  shall  become  permanently  disabled,"  etc 

In  determining  that  question  we  are  aided  by  the  declared 
purposes  of  the  legion,  as  expressed  in  its  constitution, 
which,  among  others,  is 
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"to  afford  moral  and  material  aid  to  members  and  their 
dependents,  by  establishing  a  fund  for  the  relief  of  sick 
and  distressed  members,  and  to  establish  a  benefit  fund 
from  which,  on  satisfactory  evidence  of  the  death  of  a 
member,  a  sum  not  exceeding  $5,000  shall  be  paid  to  his 
legally  designated  beneficiary,  and  from  which  a  sum 
not  exceeding  $2,500  may  be  paid  to  a  member  who  shall 
have  become  permanently  disabled,*'  etc., 

and  who  has  arrived  at  a  given  age  and  who  has  become  in- 
digent, the  objects  are  humane  and  laudable.    There  is  as 
much  reason  for  their  application  to  a  member  in  his  life- 
time, as  to  a  designated  beneficiary  after  his  death,  if  he 
comes  within  the  classification  of  the  bounty.     The  supreme 
council  should  have  and  does  have  no  more  power  to  de- 
termine for  itself  whether  he  shall  be  paid  than  it  has  to 
stand  upon  its  action  as  final  in  determining  whether  he  falls 
within  the  classification.     It  has  no  such  power  in  either 
case,  provided  he  comes  within  the  classification.    It  should 
not  have,  and  has  not,  the  power  to  determine  for  itself  when 
it  will  administer  a  fund,  the  very  object  of  which  is  to  pro- 
vide for  a  designated  class.    The  word  **may"  here  used 
should  read  *' shall,*'  when  a  case  is  in  fact  made 
5.    which  brings  a  member  within  the  class.    It  is  a  fa- 
miliar rule  that  such  contracts  are  liberally  construed 
in  favor  of  the  insured,  to  effect  the  objects  of  the  organiza- 
tion ;  and  when  the  property  rights  of  third  persons  are  in- 
volved, the  permissive  word  ''may"  should  be  read  as 
4.    the  mandatory  word  ** shall,"  in  order  to  enforce  le- 
gal rights;  or,  in  case  of  doubt,  the  contract  will  be 
most  strongly  construed  against  the  party  who  stipulates  for 
the  payment  of  a  debt,  or  the  performance  of  a  duty,  so  as 
to  give  validity  and  efl'eet  to  a  contract.    Although  one  clause 
of  the  section  provides  that  a  certain-sum  ''shall"  be  paid, 
while  another  uses  the  term  "may"  be  paid,  the  language 
used  creates  a  strong  inference  that  the  second  provision  is 
mandatory,  because  it  springs  from  the  same  source,  and  the 
reason  for  payment  is  the  same  in  both.    The  reason  for  the 
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rule  is  the  same  in  this  class  of  contracts  as  in  cases  of  stat- 
utes. Wilberforce,  Stat.  Law  204;  Penn  Mut.  Life  Ins.  Co. 
V.  Wiler  (1885),  100  In^  92,  50  Am.  Rep.  769;  Union  Life 
Ins,  Co.  V.  Jameson  (1903),  31  Ind.  App.  28;  Oerman- 
American  Ins.  Co.  v.  Yeagley  (1904),  163  Ind.  651;  Conti- 
nental Ins.  Co.  V.  Vanlue  (1891),  126  Ind.  410,  10  L.  R.  A. 
843;  Rogers  v.  Phenix  Ins.  Co.  (1890),  121  Ind.  570;  Su- 
preme Lodge,  etc.,  v.  Schmidt  (1884),  98  Ind.  374;  1  Cooley, 
Briefs  on  Ins.  632-634;  Livingston  v.  Arrington  (1856),  28 
Ala.  424;  Noonan  v.  Bradley  (1869),  9  Wall.  394,  19  L.  Ed. 
757. 

It  is  well  established  that  if  two  parts  of  an  insurance 

contract  are  inconsistent,  or  the  contract  is  doubtful,  the 

one  will  be  adopted  that  is  most  favorable  to  the  as- 

6.  sured.  Union  Life  Ins.  Co.  v.  Jameson,  supra;  Han- 
over Fire  Ins.  Co.  v.  Dole  (1898),  20  Ind.  App.  333; 
Northwestern,  etc.,  Ins.  Co.  v.  Hazelett  (1886),  105  Ind. 
212,  55  Am.  Rep.  192;  Peele  v.  Provident  Fund  Soc. 
(1897),  147  Ind.  543;  Standard  lAfe,  etc.,  Ins.  Co.  v,  Mar- 
tin (1893),  133  Ind.  376;  Supreme  Tent,  etc.,  v.  Volkert 
(1900),  25  Ind.  App.  627,  644;  Olmstead  v.  Farmers,  etc., 
Ins.  Co.  (1883),  50  Mich.  200,  15  N.  W.  82;  Switchmen's 
Union,  etc.,  v.  Colehouse  (1907),  227  111.  561,  81  N.  E.  696. 

The  declared  objects  of  the  legion  are  to  give  material 

aid,  to  relieve  sick  and.  distressed  members,  and  to  pay  a 

beneficiary  at  death,   from  which  benefit  fund  not 

4.  more  than  one-half  may  be  distributed  to  the  living 
member.  The  construction  as  we  read  it  is  that  the 
provision  that  one-half  **may  be  paid,''  is  a  precautionary 
provision  against  paying  the  whole  to  a  beneficiary  after 
death,  by  the  modification  that  one-half  may  be  paid  to 
the  living  member  upon  certain  conditions,  which,  if  they 
arise,  make  the  obligation  a  mandatory  one  as  against  the 
legion,  and  a  protective  one  in  its  favor,  as  against  the 
beneficiary.  The  construction  put  upon  the  contract  by  the 
legion  would  result  in  the  by-law's  defeating  the  object  of 
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its  creation,  and  toward  which  object  appellee  has  con- 
tributed over  $1,700,  which  ought  not  to  be  permitted,  and 
which  no  rule  of  law  or  justice  ffrces  us  to  uphold.  i8>tf- 
preme  Lodge,  etc.,  v.  Abbott  (1882),  82  Ind.  1. 

It  is  next  contended  that  there  is  no  averment  of  any 
benefit  fund  on  hand,  or  of  how  many  members  were  in  the 
l^on,  or  of  what  an  assessment  would  amount  to, 
7.    or  of  what  amount  he  was  entitled  to.    The  by-laws 
require  assessments  to  create  a  benefit  fund.     Ap- 
pellee, however,  was  restricted  to  a  recovery  of  an  amount 
which  one  assessment  upon  appellant's  members  would  pro- 
duce.   Appellee  could  not  know  how  many  members  there 
were,  nor  what,  if  any,  amount  was  on  hand  applicable  to  his 
certificate,  iior  what  one  assessment  would  produce.     That 
was  all  within  the  knowledge  and  control  of  appellant,  and 
varied  with  the  number  who  should  pay.    So  long  as  there 
were  any  members  the  complaint  was  good  as  to  the  amount 
one  assessment  would  produce.    All  these  things  were  mat- 
ters of  defense.    Appellant  did  not  defend  on  any  of  those 
grounds,  but  upon  the  ground  that  its  council  had  deter- 
mined that  appellee  was  not  "destitute  of  the  means  of 
support.*'     It  informed  appellee  that  its  action  was  final 
in   the  absence  of  fraud  or  unfairness.     It  is  but  just 
and  reasonable,  under  a  contract  providing  specifically  for 
payment,  that  if  there  be  any  exception  by  which  payment 
should  not  or  could  not  be  made,  it  should  be  and  is  a 
matter  of  defense.    Elkhart  Mut.  Aid,  etc.,  Asm.  v.  Hough- 
ton (1885),  103  Ind.  286,  53  Am.  Rep.  514;  People's  Mut- 
Benefit  Sac.  v.  Werner,  supra;  Supreme  Council,  etc.,  v. 
Anderson  (1884),  61  Tex.  296;  Lueders's  Executor  v.  HoKt- 
ford,   etc..  Ins.   Co.    (1882),   12   Fed.   465;   Qarretson  v. 
Equitable,  etc.,  Assn.  (1888),  74  Iowa  419,  38  N.  W.  127; 
Niblack,  Mut.  Ben.  Ins.  §337. 

It  is  claimed  that  there  is  no  allegation  that  appellee 
before  bringing  the  action  offered  to  surrender  his  benefit 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  367 

Supreme  Council,  etc.,  v.  Grove — 176  Ind.  356. 

certificate,    and    accept    a    new    certificate    in    lieu 

8.  thereof,  for  one-half  the  amount,  upon  payment  of 
one-half.  In  the  application  for  the  benefit,  appel- 
lee asked  that  steps  be  taken  under  sections  two  and  six 
of  the  by-laws,  in  which  the  method  of  procedure  is  pointed 
out,  and  that  he  be  paid  $1,500,  as  therein  provided.  His 
return  of  the  certificate  and  the  acceptance  of  a  half  cer- 
tificate was  of  course  necessary  before  the  transaction  could 
be  concluded  by  payment,  but  section  six  requires  only  that 
if  his  claim  is  approved  an  order  shall  be  drawn  for  its 
payment,  and  forwarded  to  the  local  council  of  which  he 
was  a  member,  where  consummation  would  be  had.  He 
could  not  be  required  to  show  an  oflfer  of  surrender  to  the 
local  council,  when  the  supreme  council  denied  liability. 
Besides,  it  is  alleged  that  appellee  in  all  things  complied 
with  all  duties  and  obligations  required  of,  and  imposed 
upon  him  by  the  by-laws  of  the  society.  But  here  again  ap- 
pellant is  concluded  by  its  notice  to  him  that  his  claim  was 
disallowed  because  he  was  not  **  destitute  of  the  means  of 
support,"  wholly  disavowing  liability.  The  rule  is  the  same 
as  in  case  of  any  other  waiver,  for  example,  proofs  of  death 
or  proofs  of  loss  where  liability  is  wholly  denied,  and  es- 
pecially where  the  specific  grounds  are  stated.  Penn  Mut. 
Life  Ins.  Co.  v.  Norcross  (1904),  163  Ind.  379;  Ohio  Farm- 
ers Ins.  Co.  V.  Vogel  (1906),  166  Ind.  239;  3  L.  R.  A.  (N. 
S.)  966,  117  Am.  St.  382;  Germania  Fire  Ins.  Co.  v.  Pitcher 
(1903),  160  Ind.  392;  American  Cent.  Ins.  Co.  v.  Sweetser 
(1888),  116  Ind.  370;  Commercial  Union  Assur.  Co.  v.  State, 
ex  rel.  (1888),  113  Ind.  331.  We  perceive  no  objection  to 
the  complaint. 

The  real  controversy  in  the  case  wages  around  the  prop- 
osition as  to  what  is  meant  by  the  language  ''permanently 
disabled  from  attending  to  his  business,  or  gaining 

9.  a  livelihood,  and  is  destitute  of  the  means  of  sup- 
port.**   It  is  conceded  by  appellant  that  appellee  is 

permanently  disabled  from  attending  to  his  business,  or 
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gaining  a  livelihood,  but  it  is  contended  that  he  is  not 
destitute  of  means  of  support,  for  the  reason  that  he  re- 
ceives a  pension  of  $29.65  a  month  from  the  Voluntary  Re- 
lief Department  of  the  Pennsylvania  Company,  which, 
it  is  conceded,  is  a  mere  gratuity,  and  may  be  at  an}' 
time  discontinued.  The  main  insistence  is,  that  as  his  wife 
owns  real  estate,  consisting  of  a  lot  upon  which  are  situate 
two  houses  which  appellant  offered  to  show  were  of  the 
value  of  $4,600,  in  one  of  which  houses  he  resides  with 
his  wife,  and  the  other  house  she  rents  at  $16  a  month,  ap- 
pellee is  not  '* destitute  of  the  means  of  support."  The 
question  is  first  raised  upon  sustaining  demurrers  to  an- 
swers, which  need  not  be  considered,  for  the  reason  that  the 
relevant  material  facts  pleaded  were  admissible  under  the 
general  denial,  and  were,  in  fact,  given  in  evidence  under 
that  answer,  with  an  exception  hereafter  noted.  The  ques- 
tion arises  upon  the  evidence,  in  which  there  is  no  contra- 
diction. Appellee  had  no  property.  It  took  an  average 
of  $15.76  a  month,  out  of  the  money  he  received  from  the 
relief  department  of  the  Pennsylvania  Company,  to  pay  his 
assessments  in  the  legion.  He  sometimes  had  to  borrow 
from  a  step-daughter.  He  had  no  one  dependent  upon 
him,  and  had  no  obligations,  except  to  support  his  wife.  The 
money  with  which  his  wife  bought  and  paid  for  and  im- 
proved the  property  she  had  was  her  own  private  fortune. 
Appellee  was  seventy-one  years  of  age  when  he  made  appli- 
cation for  payment  on  his  certificate.  He  was  a  boilermaker 
by  trade,  and  began  working  for  the  Pennsylvania  Com- 
pany in  1859,  and  worked  continuously  until  January,  1903, 
when  he  became  wholly  incapacitated  for  labor,  has  so  con- 
tinued, and  is  weak  and  without  strength  to  do  anything.  He 
had  been  married  previously,  and  had  five  children,  who, 
with  his  wife,  had  all  died.  He  had  saved  nothing,  and  had 
no  property  when  he  married  the  second  time,  which  was 
twenty-three  years  before  the  trial.  He  had  earned  an 
average  of  from  $80  to  $100  a  month  at  his  trade,  but  never 
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had  a  bank  account.  Appellant. offered  to  show  the  value 
of  the  wife's  property,  and  the  evidence  was  properly  ex- 
cluded. There  was  evidence  that  the  wife  had  between  $1,000 
and  $1,500  when  they  were  married.  Appellee  furnished  the 
first  house  she  purchased,  for  which  property  she  paid 
$1,100,  and  she  afterward  purchased  for  $700  another  house, 
and  moved  it  on  the  lot,  and  they  moved  into  the  latter,  and 
rented  the  first  house.  Appellee  had  had  some  sickness,  and 
also  expenses  attending  the  sickness  and  death  of  some  of 
his  children.  The  question  is,  whether,  imder  these  con- 
ditions, appellee  is  within  the  class  of  persons  **  desti- 
tute of  the  means  of  support."  We  think  it  must  be  an- 
swered in  the  affirmative.    By  our  statute,  **No  lands 

10.  of  any  married  woman  shall  be  liable  for  the  debts 
of  her  husband;  but  such  lands,  and  the  profits 
therefrom,  shall  be  her  separate  property,  as  fully  as  if  she 
were  unmarried."    §7852  Bums  1908,  §5116  R.  S.  1881. 

**A  married  woman  may  take,  acquire  and  hold  prop- 
erty, real  or  personal,  by  conveyance,  gift,  devise  or  descent, 
or  by  purchase  with  her  separate  means  or  money;  and  the 
same,  together  with  all  the  rents,  issues,  income  and  profits 
thereof,  shall  be  and  remain  her  own  separate  property,  and 
under  her  own  control,  the  same  as  if  she  were  unmarried." 
§7853  Bums  1908,  §5117  R.  S.  1881. 

It  has  been  held  that  ''these  statutes  take  away  from  the 
husband  all  right  to  the  possession  or  control  of  the  wife's 
separate  estate.  He  has  no  present  right  of  enjoyment,  and 
no  interest  in  the  rents  and  profits  of  his  wife's  real  estate. 
He  has  a  mere  right  in  expectancy,  the  same  as  an  heir  has 
in  his  ancestor's  property."  Traders  Ins,  Co.,  etc.,  v.  New- 
man (1889),  120  Ind.  554. 

We  have  no  statute  requiring  a  married  woman  to  support 

her  husband,  and  the  common  law  does  not  require  her  to 

do  so.    It  does  require  him  to  support  her.    It  results 

9.  that  appellee  has  less  than  $14  a  month,  and  some 
months  less  than  one-half  that  amount  for  his  sup- 
VoL.  176—24 
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port,  and  even  that  may  be  discontinued  at  any  time.  During 
his  working  years  he  earned  substantial  wages,  and  we  as- 
sume lived  at  least  in  comfort,  but  it  is  apparent  that  ei- 
eept  for  aid  from  others  he  would  not  only  be  destitute 
of  the  means  of  support,  but  an  object  of  charity.  The  fact 
that  his  wife  might  support  him,  is  of  no  consequence.  She 
is  not  compelled  to  do  so,  but  the  object  of  his  contract  was 
to  provide  for  himself,  independently,  when  he  has  not  the 
means  of  support  at  his  own  command,  and  the  phrase  ^'des- 
titute of  the  means  of  support"  is  fairly  interpreted  to 
apply  to  those  without  sufficient  means  of  their  own 
to  support  themselves  in  some  comfort,  and  to  support 
whom  no  other  person  is  legally  bound.  The  following 
cases  will  be  found  to  support  this  conclusion,  not  from  di- 
rect construction,  but  by  analogy:  Beath  v.  State,  ex  rel. 
(1896),  16  Ind.  App.  146;  Juneau  County  v.  Wood  County 
(1901),  109  Wis.  330,  85  N.  W.  387;  In  re  Hybart  (1896), 
119  N.  C.  359,  25  S.  E.  963;  City  of  Lynchburg  v.  Slaughter 
(1880),  75  Va.  57,  62;  Trustees,  etc.,  v,  Whitney  (1887), 
54  Conn.  342,  8  Atl.  141,  154;  White  v.  Fisk  (1852),  22 
Conn.  31,  51;  People,  ex  rel,  v.  Board,  etc.  (1890),  121  N. 
Y.  345,  24  N.  E.  830;  Washburn  v.  Washburn  (1858),  9 
Cal.  475;  Mulford  v.  CleweU  (1871),  21  Ohio  St.  191;  Gorey 
v.  Kelly  (1902),  64  Neb.  605,  90  N.  W.  554;  McMakon  v. 
Sajtkey  (1890),  133  lU.  636,  24  N.  E.  1027;  i^ox  v.  Wunder- 
lich  (1884),  64  Iowa  187,  20  N.  W.  7;  Woods  v.  Perkins 
(1891),  43  La.  Ann.  347,  9  South.  48;  Inhabitants  of  Nor- 
ridgewock  v.  Inhabitants  of  Solon  (1862),  49  Me.  385; 
Racket t  v.  Smelsley  (1875),  77  lU.  109.  For  this  reason 
there  was  no  error  in  refusing  to  permit  appellant  to  show 
the  value  of  the  wife's  property. 

It  was  sought  to  show  by  the  president  of  appellant  coun- 
cil, what  construction  was  put  upon  the  terms  "destitute 
of  the  means  of  support,''  by  the  usages  and  customs 

11.   of  the  president  and  the  supreme  council.    It  was  ad- 
mitted that  the  construction  had  never  been  promul- 
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gated  among  the  members,  and  that  it  was  not  even  a  writ- 
ten rule  or  order  of  the  legion.  It  was  wholly  immaterial 
what  such  alleged  usage  was,  in  the  absence  of  its  promulga- 
tion or  notice  to  appellee,  and  it  is  not  claimed  that  he  had 
any  knowledge  of  it,  or  even  that  it  was  known  beyond  the 
supreme  council,  and  notice  could  not  be  imputed  to  appel- 
lee of  an  unwritten,  unpromulgated,  secret  understanding 
of  one  party  of  the*construction  that  would  be  given  by  it 
to  a  phrase  upon  which  the  law  places  its  own  construction, 
H'here  the  parties  have  stated  their  contract  in  plain  and 
unambiguous  language.  It  was  said  in  the  case  of  Con- 
sumers Ice  Co,  V.  Jennings  (1902),  100  Va.  719,  42  S.  E. 
879,  that  a  custom  of  a  day^s  growth  cannot  change  the  in- 
trinsic character  of  the  contract  of  parties  who  are  igno- 
rant of  it. 

For  the  same  reason  it  was  not  error  to  exclude  the  offer 
to  show  that  a  table  of  rates  adopted  by  the  legion  in  1904 
was  based  upon  the  fact  that  claims  for  disability  benefits 
would  only  be  granted  to  members  who  were  absolutely  and 
entirely  destitute  of  the  means  of  support,  from  whatever 
source  derived,  and  that  if  disability  claims  were  paid  to 
members  who  were  not  absolutely  and  entirely  destitute  of 
the  means  of  support,  but  only  relatively  so,  the  associa- 
tion could  not  continue  to  do  business  or  pay  any  claims 
whatever.  It  is  not  pretended  that  appellee  had  any  notice 
of  either  of  these  matters,  and  as  to  the  first,  it  was  an  un- 
written and  apparently  secret  matter;  besides,  in  our  view, 
the  secret  construction  did  not  change  the  legal  effect  of 
the  contract;  and  as  to  the  second  proposition,  it  is  wholly 
immaterial,  in  the  face  of  an  express  contract  to  pay, 
whether,  under  such  an  agreement,  the  legion  could  continue 
to  do  business.  That  was  a  purely  economic  or  business 
coneem  of  its  own,  and  over  which  it  had  the  supreme  con- 
trol. The  only  effect  it  could  have,  would  be  to  increase  the 
number  of  assessments  to  such  an  extent  that  they  would 
become  so  burdensome  that  the  members  could  not  keep 
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them  up  and  would  drop  out,  but  that  is  no  excuse  for  com- 
pliance with  its  legal  obligations  by  the  legion,  so  long  as 
it  continues  in  business.  It  could  be  just  as  reasonably 
claimed  that  no  recovery  should  be  had  against  any  in- 
surance company,  for  the  reason  that  if  it  paid  all  claims 
it  had  agreed  to  pay  it  would  have  to  discontinue  business. 
No  question  is  here  raised  as  to  excess  in  the  amount  of 
the  recovery.  It  cannot  induce  prospecfive  members  to  take 
policies  and  thereby  to  provide  against  the  day  of  inability 
to  earn  money,  and  then  defeat  their  just  expectations,  by 
a  secret  understanding  to  be  given,  upon  occa.9ion,  to  the 
terms  used  to  induce  that  confidence.  New  York  Life  Ins. 
Co.  V.  Egglesion  (1877),  96  U.  S.  572,  24  L.  Ed.  841. 

It  is  not  doubted  that  usage  or  custom  may  be  resorted 
to  in  determining  the  effect  of  ambiguous  terms  in  a  con- 
tract, but  it  should  certainly  not  be  resorted  to  where 

12.  it  is  not  a  usage  of  trade  or  commerce,  or  a  course 
of  business,  and  is  locked  in  the  breast  of  one  part}' 

to  the  contract,  and  is  not  only  unknown  to,  but  is  se- 
cretly kept  from,  the  other.  It  cannot  properly  be  said  to 
be  a  usage  or  custom,  but  the  secretly  reserved  purpose  of 
one  party  to  construe  its  own  contract  as  its  own  judgment, 
however  honestly  applied,  may  determine  in  a  specific  case, 
though  it  does  not  involve  any  moral  turpitude.  Bights  of 
property  cannot  be  adjusted  within  that  rule,  for  the  con- 
tract itself  excludes  such  aid  in  its  construction. 

Under  the  by-laws  prior  to  1905,  two  regular  and  stated 
assessments  for  the  benefit  fund  were  due  and  payable  be- 
fore the  1st  and  the  15th  of  each  month,  except 

13.  where  those  dates  fell  on  Sunday  or  a  legal  holiday, 
when  they  were  payable  on  the  first  business  day  fol- 
lowing. Of  these  regular  assessments  no  notice  was  required, 
but  when  it  was  necessary  to  make  extra  assessments,  notice 
was  required  to  be  given  by  a  bulletin  of  information,  which, 
among  other  things,  fixed  the  date  of  coming  due  of  other 
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than  regular  assessments.  Failure  to  pay  on  or  before  the 
dates  so  fixed  suspended  the  member.  In  1905  the  by-law 
was  revised  so  as  to  require  members  to  pay  on  every  second 
Monday,  an  assessment  called  a  regular  assessment,  and 
imder  such  by-law  no  notice  of  these  regular  assess- 
ments was  required,  but  the*  secretary  was  required  on 
or  before  the  first  day  of  each  month  to  mail  to  each  mem- 
ber a  bulletin  of  information  *' which  shall  include  a  list 
of  all  deaths  and  disability  benefits  of  members,  which  have 
been  received  during  the  previous  month,  and  such  informa- 
tion as  may  be  determined  by  the  supply  committee  on  a 
form  approved  by  them/'  Failure  to  pay  the  regular  or 
special  assessment  worked  a  suspension  of  the  member.  This 
committee  was  from  the  supreme  council.  From  the  time  of 
the  adoption  of  this  rule  in  May,  1905,  the  supply  com- 
mittee, as  it  had  previously  done,  approved  a  form  of  bulle- 
tin that  followed  the  one  used  prior"  to  May,  1905,  in  which 
was  a  formal  notice  of  the  date  when  the  regular  and  spe- 
cial assessments  were  payable,  and  appellee  received  one  of 
these  bulletins  from  th^  time  he  became  a  member,  with 
the  exception  herein  noted.  These  bulletins  also  contained 
a  schedule  showing  the  dates  on  which  the  regular  assess- 
ments were  payable  in  each  year,  under  a  heading,  ''Assess- 
ments Due  and  Payable  in  1908."  The  bulletin  last  ad- 
mitted to  have  been  received  by  appellee  contained  such 
statement,  giving  the  date  on  which  each  second  Monday 
in  1908  fell,  in  which  is  the  date  April  13,  1908,  noted  as 
assessment  No.  589,  and  in  the  same  bulletin  is  a  formal 
notice  of  the  preceding  regular  assessments  No.  586,  No. 
587  and  No.  588,  and  no  notice  of  a  special  or  extra  assess- 
ment. This  bulletin  gave  notice  that  these  assessments  in 
the  foregoing  numerical  order  must  be  paid  on  or  before 
March  2,  March  16,  and  March  30,  1908,  respectively,  or 
the  member  failing  to  pay  would  forfeit  his  membership  in 
the  legion.    These  dates  fell  on  Mondays,  but  call  for  their 
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payment  in  the  month  of  March,  1908.  It  does  not  appear 
that  one  of  them  was  an  extra  assessment,  but  there  had 
been  a  fixed  cnstom  established  by  the  supply  committee, 
and  acted  on  for  many  years,  of  giving  notice  of  the  dates 
when  the  regular  assessments  must  be  paid  to  prevent  for- 
feiture. A  clause  in  the  constitution  provides  for  reinstate- 
ment of  the  member  within  thirty  days,  upon  designated 
terms. 

This  suit  was  begun  June  1,  1907.  Appellee  continued 
to  pay  dues  and  assessments  up  to  an  assessment  of  $7.44, 
that  fell  due  April  13,  1908,  which  he  did  not  pay  on  or 
before  that  date,  but  of  which  he  testified  no  notice  had 
been  given  to  him.  The  trial  of  the  cause  began  April  14, 
1908,  and  on  the  morning  of  that  day  appellee,  before  he 
had  remitted  his  council's  dues,  tendered  the  amount  of 
the  assessment  to  the  collector,  which  was  refused.  He 
then  brought  it  into  cottrt,  and  tendered  it  on  the  trial,  and 
paid  it  into  court  for  appellant's  benefit.  A  forfeiture  is 
claimed  from  these  facts.  April  13,  1908,  was  the  second 
Monday  in  the  month.  There  is  no  evidence  as  to  whether 
this  was  a  regular  or  special  assessment,  other  than  the 
fact  that  it  was  payable  on  the  second  Monday  of  the 
month.    The  provision  of  a  by-law  of  a  mutual  benefit 

14.  society,  that  the  failure  to  pay  an  assessment  when 
due  shall  suspend  the  member  and  his  rights  under 
his  benefit  certificate,  is  a  valid  agreement,  and  is  self- 
operative.  Tibbifts  V.  Mutual,  etc.,  Ins.  Co.  (1903),  159  lad. 
671;  Grand  Lodge,  etc.,  v.  Marshall  (1903),  31  Ind.  App. 
534,  99  Am.  St.  273  and  notes;  3  Cooley,  Briefs  on  Ins.  2338. 

There  are  many  cases,  however,  in  which  it  has  been  held 
that  such  provision  is  not  self-operative,  that  the  relation  is 
still  a  qualified  one,  and  that  aflftrmative  action  by  the  ia- 
surer  is  necessary.    3  Cooley,  Briefs  on  Ins.  2339. 

But  as  forfeitures  are  not  favored,  appellant's  custom  of 
giving  notice  of  the  time  regular  assessments  are  due  was 
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a  waiver  of  the  right  of  forfeiture  for  nonpayment, 

15.  without  the  giving  of  such  notice.  Where  notice  of 
an  assessment  is  required  by  the  by-laws  of  the  so- 
ciety to  be  given,  there  can  be  no  forfeiture  on  that  ground, 
unless  the  notice  is  given.  Carter  v.  Brooklyn  Life  Ins.  Co. 
(1888),  110  N.  Y.  15,  17  N.  E.  396;  Denver  Life  Ins.  Co.  v. 
Cra7ie  (1903),  19  Colo.  App.  191,  73  Pac.  875;  Heinlein  v. 
Imperial  Life  Ins.  Co.  (1894),  101  Mich.  250,  59  N.  W.  615, 
25  L.  R.  A.  627,  45  Am.  St.  409;  Mutual,  etc.,  Ufe  Assn.  v. 
Cleveland  Woollen  Mills  (1897),  82  Fed.  508,  27  C.  C.  A. 
212. 

Nor  should  a  forfeiture  be  permitted,  where,  during  a 

long  term  of  years — here  the  full  term  of  membership — ^it 

has  been  the  uniform  custom  of  the  society  to  give 

13.  notice.  Its  own  acts  should  estop  it.  Elgutter  v.  Mu- 
tual, etc.,  Life  Assn.  (1900),  52  La.  Ann.  1733,  28 
South.  289;  Union  Cent.  Life  Ins.  Co.  v.  Pottker  (1878),  33 
Ohio  St.  459,  31  Am.  Rep.  555;  Ooedecke  v.  Metropolitan 
Life  Ins.  Co.  (1888),  30  Mo.  App.  601 ;  Mayer  v.  Mutual  Life 
Ins.  Co.  (1874),  38  Iowa  304,  18*Am.  Rep.  34;  New  York 
Life  Ins.  Co.  v.  Eggleston,  supra;  Briggs  v.  National  Life 
Ins.  Co.  (1882),  11  Fed.  458;  Equitable,  etc.,  Ins.  Co.  v. 
VanEtten  (1891),  40  111.  App.  232;  Attorney-General  v. 
CMitinental  Life  Ins.  Co.  (1884),  33  Hun  138;  Hartford 
Life  Ins.  Co.  v.  Eyde  (1898),  101  Tenn.  396,  48  S.  W.  968; 
Mills  v.  Home,  etc.,  Life  Assn.  (1894),  105  CaL  232,  38 
Pac.  723. 

There  are  a  few  cases  involving  annual  premiums,  where 
it  had  been  customary  to  give  notice,  and  the  failure  to 
do  so  has  been  held  not  to  waive  the  forfeiture.  In  case  of 
monthly  assessments  it  is  of  course  only  a  difference  in  de- 
crree,  but  where  a  uniform  custom  has  been  so  long  and  un- 
brokenly  followed,  as  here,  covering  the  entire  period  of  mem- 
bership of  over  twenty  years,  and  where,  without  notice, 
there  is  a  prompt  offer  to  pay,  it  is  a  more  just  rule  to  deny 
forfeiture  upon  the  ground  of  waiver. 
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O^je-.tiozis  are  urged  to  instractions  given  and  refused. 
They  all  present  questions  that  are  fully  covered  by  the 
I  r^o  inc  viewis  as  to  the  complaint  and  the  evidence. 

Th-i^re  is  no  error  in  the  record,  and  the  judgment  is  af- 


MiCHENER  V.  Watts. 

[No.  21,0ia    Filed  October  24,  1911.1 

1.  OTTm>%CTs.— /*«frjil  RiifhU.— Failure  to  Obserre  Statute.— Re- 
.^  >  -.  \*  C-jn^i^h  rati€m,—VB6eT  §9720  Burns  190S,  Acts  1899  p. 
1:2,  $1,  prt>Tiiiinp  that  "^t  shall  he  unlawfal  for  any  person  to 
Icirter  niijr  i«aient  richt  •  •  •  In  any  county  ♦  •  •  with- 
iHzt  nrst  n.lue  with  the  clerk  of  such  county  copies  of  the  letters 
jvi:*:::."  eic  a  vendor  who  sells  such  rights  without  complying 
v-.:h  :he  re^iairwnents  of  such  statute  Is  guilty  of  a  misdemeanor; 
ar.d  a  ver.ilee  having  no  notice  of  such  vendor*s  failure  so  to 
c\ ::::  \v  a:< y  reix^ver  the  purchase  money  imld.    p.  376. 

i  Or^NTKACTs.— /V.>.ifc.7rrf- — In  Pari  Delicto. — ^Ordinarily  the  law 
c.\t>s  ^.^^  s-^ist-invv  to  violators  of  the  law;  but  where  a  contract 
\^  ssle  *s  pr^^!::bited  for  th«  protection  of  the  vendee,  he  is  not 
in  ;ci  4'^  ^>  with  ttke  rendor,  and  may  recover  the  considera- 
ti-.  a  yit\vK\i  ia  the  contract,    p.  377. 

Frvra  Hamilton  Circuit  Court;  Fred  E.  Hines,  Special 

Aotion  by  Elmer  TTatts  against  Ulysses  G.  Michener. 
Ki\^:n  a  juvl^raiont  for  plaintiff,  defendant  appeals.  Trans- 
forry a  fn>:a  Appellate  Court  under  §1405  Bums  1908,  Acts 
1:V1  p.  ,VAV     Af.nntd. 

K  ? :  r:,'?  if  r*  srii.\  for  appellant 
v'^.f'.s  it  F-.  •*'•':?•  tor  appellee. 

MoNKs^  J. — It  appears  from  the  complaint  that  appellant 

witJiout  loinplyine  with  the  requirements  of  §§9720-9722 

Burns  IvH^S,  Acts  1899  p.  112,  sold  and  conveyed  to 

1«    appellee  for  ^^X>  an  alleged  patent  right.     Section 

9rJ0,  snpra^  provides  that  "it  shall  be  unlawful  for 

any  person  to  sell  or  barter,  or  offer  to  seU  or  barter,  any 
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patent  right,  the  whole,  or  any  part  thereof,  or  any  right 
which  such  person  shall  allege  to  be  a  patent  right,  •  •  • 
in  any  county  within  the  State,  without  first  filing  with  the 
clerk  of  the  court  of  such  county  copies  of  the  letters  patent, 
duly  authenticated,  and,  at  the  same  time,  swearing  or  af- 
firming to  an  affidavit,  before  such  clerk  that  such  letters 
patent  are  genuine,  and  have  not  been  revoked  or  annulled, 
and  that  he  has  full  authority  to  sell,*'  etc.  The  vendor 
is  guilty  of  a  misdemeanor  if  he  fails  to  comply  with  said 
sections.  It  also  appears  from  the  complaint  that  appel- 
lee did  not  know  when  said  contract  was  made,  and  when 
the  $300  was  paid,  that  appellant  had  not  complied  with 
said  sections.  As  soon  as  appellee  discovered  that  appel- 
lant had  not  complied  with  said  sections,  he  offered  to  re- 
scind said  contract,  and  tendered  to  appellant  a  reassign- 
ment of  said  patent  right,  and  demanded  a  repayment  of 
said  $300.  This  demand  was  refused  by  appellant,  and  ap- 
pellee brought  this  action  to  recover  said  $300,  paid  for 
said  patent  right. 

A  demurrer  to  the  complaint  for  want  of  facts  was  over- 
ruled, appellant  refused  to  plead  over,  and  judgment  was 
rendered  against  him. 

The  selling  of  said  patent  right  by  appellant,  without 
complying  with  said  sections,  was  a  misdemeanor.  Ordi- 
narily the  law  will  not  enforce  contracts  made  in  vio- 

2.    lation  of  law,  or  assist  in  recovering  money  paid  on 

such  contracts,  but  will  leave  the  parties  where  it 

found  them.     Winchester,  etc,  Light  Co.  v.  Veal  (1896), 

145  Ind.  506,  510,  511,  and  cases  cited;  15  Am.  and  Eng. 

Ency.  Law  (2d  ed.)  999-1001. 

Where,  however,  a  contract  is  prohibited  by  a  positive 
statute,  enacted  to  protect  the  vendee  as  against  the  ven- 
dor, as  in  this  case,  the  parties  have  been  held  not  to  be  in 
pari  delicto,  and  the  person  for  whose  protection  the  statute 
was  enacted  has  been  permitted  to  recover  the  money  or 
property  parted  with  by  him.     Mason  v.  McLeod  (1896), 
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57  Kan.  105,  45  Pac.  76,  41  L.  R.  A.  548,  57  Ahl  St.  327; 
Allen  V.  RUey  (1905),  71  Kan.  378,  80  Pac.  952,  114  Am. 
St.  481  and  note  pages  483-489;  Tracy  v.  Talmage  (1856), 
14  N.  Y.  162,  181-186,  67  Am.  Dec.  132  and  note  page  153; 
Irwin  V.  Curie  (1902),  171  N.  Y.  409,  64  N.  E.  161,  58  L.  R. 
A.  830,  and  cases  cited;  Bond  v.  Montgomery  (1892),  56 
Ark.  563,  20  S.  W.  525,  35  Am.  St.  119,  123,  and  cases 
cited;  Deming  v.  State,  ex  rel.  (1864),  23  Ind.  416;  Scoi- 
ten  V.  State,  ex  rel.  (1875),  51  Ind.  52;  Winchester,  etc, 
Light  Co.  v.  Veal,  supra,  and  cases  cited;  1  Pomeroy,  Eq. 
Jurisp.  §403;  15  Am.  and  Eng.  Ency.  Law  (2d  ed.)  1004, 
1005;  9  Cyc.  551-653;  2  Pomeroy,  Eq.  Jurisp.  §§941,  942. 
See,  also,  Smart  v.  White  (1882),  73  Me.  332,  40  Am.  Rep. 
356,  and  cases  cited. 

In  3  Addison,  Contracts  (3d  Am.  ed.)  p.  520,  it  is  said: 
''The  law  also  implies  a  promise  to  refund  money  received 
under  an  illegal  contract,  where  the  plaintiff  does  not  stand 
in  pari  delicto  with  the  defendant.  Where  contracts,  for 
example,  are  prohibited  by  statute,  for  the  purpose  of  pre- 
venting one  set  of  men  from  taking  advantage  of  the  ne- 
cessities of  others,  and  money  is  paid  upon  such  contracts 
by  one  of  those  whom  the  law  intended  to  protect,  the  per- 
son who  has  so  paid  his  money  does  not  stand  in  pari  delicto 
with  the  person  who  has  received  it,  and  may,  after  the 
forbidden  transaction  is  completed,  bring  an  action  upon 
a  promise  implied  by  law  from  the  person  who  has  got  the 
money,  to  refund  it." 

In  the  case  of  Bond  v.  Montgomery,  supra,  the  court  said: 
*'  'But  where  a  contract  otherwise  unobjectionable  is  pro- 
hibited by  statute  which  imposes  a  penalty  upon  one  of  the 
parties  only,  the  other  party  is  not  in  pari  delicto,  and, 
upon  disaffirming  the  contract,  may  recover,  as  upon  an 
implied  assumpsit,  against  the  party  upon  whom  the  pen- 
alty is  imposed,  for  any  money  or  property  which  has  been 
advanced  upon  such  contract.*  *'  In  Kansas,  where  the 
statute  is  substantially  the  same  as  in  this  State,  the  supreme 
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court  held  in  the  cases  of  Mason  v.  McLeod,  supra,  and  Allen 
V.  Riley,  supra,  that  where  the  vendor  had  not  complied  with 
the  statute,  the  vendee  might  rescind  the  contract  and  re- 
cover the  purchase  money  paid  or  the  property  transferred, 
even  though  the  contract  had  been  fully  executed. 

The  general  rule,  that  the  law  will  not  enforce  contracts 
made  in  violation  of  statute,  or  allow  the  recovery  of  money 
or  property  delivered  in  pursuance  thereof,  does  not  apply 
to  appellee,  for  he  cannot  be  said  to  be  in  pari  delicto  with 
appellant.  The  duties  prescribed  by  said  sections  of  the 
statute  are  imposed  upon  the  vendor  of  patent  rights,  and 
are  for  the  protection  of  purchasers.  The  law  was  not 
violated  by  appellee.  He  committed  no  wrong,  and  is  not 
precluded  from  affirmative  relief.  The  judgment  is  there- 
fore affirmed. 


HiPES  V.  DOHERTY. 

[No.  21,899.    FUed  October  26,  1911.] 

1.  QunrnvG  Title.— 3^ett?  Trial  as  of  Right, — ^A  new  trial  as  a 
matter  of  right  is  demandable  In  suits  to  quiet  title,  wliere  a 
proper  application  is  made,  and  bond  filed  therefor,    p.  381. 

2.  Easements. — Quietinff  Title, — New  Trial,— Action.— A  suit  lies 
to  quiet  title  to  an  easement;  and  a  new  trial  as  of  right  is  de- 
mandable in  such  casea    p.  381. 

3.  QuiETiNo  Tttle,— Injunction. — 2few  Trial  as  of  Right— In  a 
suit  to  quiet  title,  a  new  trial  as  of  right  is  demandable,  though 
the  complaint  also  demands  injunctive  relief,  such  relief  being 
regarded  as  merely  incidental,    p.  881. 

Prom  Wabash  Circuit  Court ;  A.  H.  Plummer,  Judge. 

Suit  by  Arthur  B.  Doherty  against  Samuel  Hipes.  From 
a  decree  for  plaintiff,  defendant  appeals.  Transferred  from 
Appellate  Court  under  §1405  Bums  1908,  Acts  1901  p.  590. 
Reversed. 

A.  B.  Long  and  Orant  A*  Deniler,  for  appellant. 
J.  P.  Charles,  H.  B.  Shively  and  F.  0.  Suntzer,  for  ap- 
pellee. 
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Jordan,  C.  J. — ^Appellee,  as  plaintiff  below,  instituted 
this  suit  by  a  complaint  in  one  paragraph  to  quiet  his  title 
to  a  certain  easement,  namely,  a  private  roadway  located 
over  and  upon  certain  lands  belonging  to  appellant^  situated 
in  Wabash  county,  Indiana*  The  relief  demanded  by  the 
complaint  was  that  plaintiff's  title  to  the  roadway  and  ease- 
ment be  quieted  in  him,  that  defendant  be  enjoined  from 
obstructing  said  roadway,  that  he  be  ordered  to  remove 
the  obstructions  that  he  had  placed  upon  said  roadway,  and 
asking  for  all  other  and  proper  relief.  The  defendant  an- 
swered in  two  paragraphs.  The  first  was  a  general  denial, 
and  the  second  set  up  affirmative  matter.  Defendant  also 
filed  a  cross-complaint,  whereby  he  sought  to  have  his  title 
quieted  as  against  that  claimed  by  plaintiff.  Plaintiff  re- 
plied to  the  answer,  and  also  filed  an  answer  to  the  croas- 
complaint.  Upon  these  pleadings  the  issue  was  joined  be- 
tween the  parties,  and  the  cause  was  submitted  to  the  courts 
with  the  request  that  a  special  finding  of  facts  be  made  and 
conclusions  of  law  stated  thereon.  The  trial  court  made 
a  special  finding  of  facts  and  stated  conclusions  of  law 
thereon  in  favor  of  plaintiff.  Over  the  exceptions  of  de- 
fendant to  these  conclusions  the  court  entered  a  decree  that 
plaintiff's  title  to  the  easement  and  roadway  over  the  de- 
scribed lands  of  defendant  be  quieted  in  him  and  forever 
put  at  rest,  and  enjoined  defendant  from  obstructing  said 
roadway  and  from  interfering  with  plaintiff's  right  to  en- 
joy the  free  use  thereof.  After  entering  the  decree,  de- 
fendant petitioned  for  a  new  trial  under  the  statute,  as  a 
matter  of  right,  and  tendered  the  proper  undertaking,  as  re- 
quired by  law.  This  undertaking  the  court  approved,  but 
overruled  the  motion  of  defendant  for  a  new  trial  as  a  mat- 
ter of  right  He  has  appealed,  and  two  of  the  errors  he 
has  assigned,  and  upon  which  he  relies  for  reversal,  are  that 
the  court  erred  in  its  conclusions  of  law  on  the  special 
finding,  and  in  overruling  his  motion  for  a  new  trial  as 
a  matter  of  right. 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  381 

Hipes  V.  Doherty—ITO  Ind.  379. 

The  action  of  the  trial  court  in  denying  appellant  a  new 

trial  as  of  right,  as  provided  by  §1110  Bums  1908,  §1064 

R.  S.  1881,  cannot  be  sustained.     The  application 

1.  appears  to  have  been  timely  and  properly  made,  and 
the  bond  was  tendered  and  approved  by  the  court, 

as  required  by  the  statute.  This  left  the  court  without  any 
discretion  in  the  matter,  and  a  new  trial  should  have  been 
granted.  India7ia,  etc.,  R.  Co,  v.  McBroom  (1885),  103 
Ind.  310;  Tomlinson  v.  Tomlinson  (1904),  162  Ind.  530. 

It  has  been  held  repeatedly,  by  the  decisions  of  this 

court,  that  a  suit  may  be  maintained  to  quiet  title  to  an 

easement  in  land.     Sanxay  v.  Hunger   (1873),  42 

2.  Ind.  44;  Davidson  v.  Nicholson  (1877),  59  Ind.  411; 
Bisel  V.  Tucker  (1889),  121  Ind.  249;  McAllister  v. 

Henderson  (1893),  134  Ind.  453;  Corns  v.  Clouser  (1894), 
137  Ind.  201;  Woodward  v.  Mitchell  (1895),  140  Ind.  406. 

It  is  also  well  settled  that  a  new  trial  as  of  right  exists 
in  such  suits.  McAllister  v.  Henderson,  supra,  and  authori- 
ties cited;  Corns  v.  Clouser,  supra. 

Counsel  for  appellee  seek  to  justify  the  action  of  the 

court  in  denying  a  new  trial  as  of  right,  upon  the  ground 

that  two  causes  of  action  were  contained  in  the  com- 

3.  plaint,  one  to  quiet  title  and  the  other  for  an  in- 
junction.   In  this  contention  counsel  for  appellee  are 

mistaken.  Woodward  v.  Mitchell,  supra;  Sherrin  v;  Flinn 
(1900),  155  Ind.  422. 

The  complaint  set  up  but  one  cause  of  action,  which  is 
to  quiet  title.  The  demand  for  an  injunction  to  prevent 
defendant  from  continuing  to  obstruct  the  roadway,  thereby 
preventing  plaintiff  from  passing  thereover,  was  a  matter 
of  relief  demanded  incidental  to  the  facts  alleged  in  the 
complaint. 

It  follows  that  the  court  erred  in  overruling  appellant's 
application  for  a  new  trial  as  of  right,  for  which  error  the 
judgment  must  be  reversed. 
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Judgment  reversed  and  caose  remanded,  with  instruc- 
tions to  the  lower  court  to  grant  appellant  a  new  trial  as  of 
right 


Scott  p.  The  State  of  Indiana. 

[Xa  S^Oia    FOed  October  25,  1911.] 

1-  Aftkaju — Dmiw  of  Preteutimg  Error^ — Presumptions. — ^The  pre- 
sumptioD  is  that  the  mlings  of  the  trial  court  were  correct;  and 
it  is  iDcambent  npoa  the  appellant  to  present  a  transcript  affirm- 
atirely  sliowing  the  commission  of  error,    p.  383. 

2.  CaufcvAi.  Ljlw.— Jfo/ioiw  to  Qu^sh. — Ruling. — ^A  transcript 
showing  merely  tliat  **defendant  now  moves  to  quash  the  indict- 
ment herein,  which  said  motion  is  by  the  court  oYerruled,  to 
which  mllng  of  the  court  defendant  excepts,'*  does  not  properly 
present  any  error,  no  ground  for  such  motion  being  given,    p.  383 

3.  CaiMDijj.  Ijkw.— Motions  to  Quash. — Sufficiency. — ^A  statutory 
motion  to  quash  an  Indictment  bears  the  same  relation  to  the  in- 
dictment that  a  gmeral  demurrer  does  to  a  complaint  under  the 
civil  code,  and  it  should  allege  g^erally  or  specifically  some 
statutory  ground  therefor,    p.  383. 

4.  Cbimi:vai.  Law. — AppeaL — Briefs, — ^Where  appellant's  brief  fails 
to  set  out  in  words,  or  substance^  the  motion  for  a  new  trial,  no 
question  thereon  can  be  considered    p.  38i. 

From  Whitley  Circuit  Court ;  Luke  H,  Wrigley,  Judge. 

Prosecution  by  The  State  of  Indiana  against  Durant  C. 
Scott.  From  a  judgment  of  conviction,  defendant  appeals. 
Affirmed. 

Benton  E.  Oates  and  David  V.  Whiteleather,  for  appel- 
lant 

Thomas  M.  Honan,  Attorney-General,  Edwin  Corr, 
Thomas  H.  Branaman  and  James  E.  McCiMough,  for  the 
State. 

Cox,  J. — ^Appellant,  who  was  a  druggist^  was  convicted  in 
the  court  below,  after  a  trial  by  jury,  of  selling  intoxicating^ 
liquor,  in  violation  of  §2  of  the  act  of  1907  (Acts  1907  p. 
689,  §8352  Burns  1908). 

Error  is  assigned  on  the  action  of  the  trial  court  in  over* 
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mling  appellant's  motion  to  quash  the  indictment  on  which 

he  was  tried,  and  in  overruling  his  motion  for  a  new  trial. 

The  presumption  is  in  favor  of  the  regularity  and  legal 

correctness  of  the  action  of  the  trial  court  in  its  rulings  on 

matters  prior  to,  and  during  the  progress  of  the 

1.  trial,    and    therefore    it    is    incumbent    on    appel- 
lant, who  asserts  error  in  such  matters,  to  present 

a  transcript  that  affirmatively  shows  the  commission  of  the 
error  of  which  complaint  is  made.     The  record  in 

2.  this  case,  after  the  formal  showing  of  the  presence 
of  attorneys  for  the  State  and  for  the  defendant,  con- 
tains the  following:  ''Defendant  now  moves  to  quash  the 
indictment  herein,  which  said  motion  is  by  the  court  over- 
ruled, to  which  ruling  of  the  court  defendant  excepts."  No 
other  reference  to  a  motion  to  quash  or  the  action  of  the 
court  thereon  is  contained  in  the  transcript  before  us.  The 
record  does  not  show  on  what  ground  the  motion  to  quash 
was  made,  or  that  any  cause  for  quashing  the  indictment 
was  made  the  basis  for  the  motion,  and  we  cannot  presume, 
in  aid  of  appellant's  charge  of  error,  and  against  the  cor- 
rectness of  the  court's  ruling,  that  any  cause  for  such  ac- 
tion was  stated. 

The  criminal  code  (§2065  Bums  1908,  Acts  1905  p.  584, 

§194)  grants  to  a  defendant  the  right  to  move  to  quash  an 

indictment  against  him,  when  it  appears  upon  the 

3.  face  thereof  (1)  that  the  grand  jury  that  found  the 
indictment  had  no  legal  authority  to  inquire  into  the 

offense  charged;  (2)  that  the  facts  stated  in  the  indictment 
do  not  constitute  a  public  offense;  (3)  that  the  indictment 
contains  matter  which,  if  true,  would  constitute  a  legal 
justification  of  the  offense  charged,  or  other  legal  bar  to  the 
prosecution;  (4)  that  the  indictment  does  not  state  the  of- 
fense with  sufficient  certainty. 

It  has  been  held  that  our  statutory  motion  to  quash  an 
indictment  bears  the  same  relation  to  an  indictment  that  a 
general  demurrer  does  to  a  complaint  under  our  civil  code. 
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Davis  V.  State  (1879),  69  Ind.  130,  134;  Gillett,  Crim.  Law 
(2d  ed.)  §767. 

It  would  not  for  a  moment  be  contended  that  a  complaint 
could  be  challenged  so  as  to  compel  a  ruling  in  favor  of  one 
who  merely  presented  to  the  court  the  bare  statement  that 
defendant  '* demurs  to  the  complaint,"  without  setting  out 
any  recognized  ground  for  the  demurrer.  So  in  a  criminal 
case,  if  the  defendant  does  no  more  than  **move  to  quash 
the  indictment  herein,"  without  at  the  same  time  stating, 
at  least  generally,  one  of  the  legal  grounds  for  quashing  or 
setting  aside  the  indictment,  the  action  of  the  court  in  over- 
ruling the  motion  cannot  be  successfully  questioned.  We 
have  no  means  of  knowing  from  this  record  whether  appel- 
lant presented  to  the  trial  court  the  reason  given  in  his 
brief  in  this  court  that  the  indictment  in  this  case  should 
be  quashed,  or  some  other  reason,  or  none  whatever.  The 
record,  therefore,  does  not  present  the  question  as  to  the 
correctness  of  the  court's  action. 

Appellant's  brief  does  not  comply  with  the  rules  of  this 

court  so  as  to  invoke  an  expression  on  the  question  whether 

the  court  erred  in  overruling  appellant's  motion  for 

4.  a  new  trial.  It  is  argued  by  counsel  for  appellant 
that  the  trial  court  erred  in  giving  a  certain  instruc- 
tion to  the  jury,  in  admitting  certain  evidence,  and  in  ex- 
cluding other  evidence,  but  neither  appellant's  motion  for 
a  new  trial  nor  the  substance  of  it  is  set  out  in  appellant's 
brief,  as  required  by  clause  five  of  rule  twenty-two  of  this 
court.  We  cannot  know,  without  searching  the  record, 
whether  the  matters  complained  of  were  presented  to  the 
trial  court  for  correction,  if  wrong,  through  a  motion  for  a 
new  trial.  Under  the  often  repeated  decisions  of  this  court, 
no  question  is  presented  on  the  motion  for  a  new  trial.  Ton- 
gret  v.  Carlin  (1905),  165  Ind.  489;  Thieme  &  Wagner 
Brew,  Co,  v.  Kesskr  (1911),  47  Ind.  App.  284;  Levenihal 
V.  Crampton  (1911),  48  Ind.  App.  92. 

The  judgment  of  the  lower  court  is  affirmed. 
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The  State  of  Induna  v.  Cameron. 

[No.  21,827.    Filed  October  26,  1911.] 

1.  Intoxicating  Liquobs. — Sales  hy  Druggists. — License. — ^Under 
{§8351,  8352  Burns  1908,  Acts  1907  p.  689,  ||1,  2,  providing,  re- 
spectively, that  no  unlicensed  person  shall  sell  at  retail  intoxi- 
cating liquors  and  that  such  provision  shall  not  apply  to  "any 
druggist  or  pharmacist  who  is  licensed  as  such,"  and  that  "it 
shall  be  lawful  for  any  druggist  or  pharmacist  to  sell"  liquors 
upon  written  prescriptions  of  physicians  and  upon  written  appli- 
cations of  customers,  unlicensed  druggists  or  pharmacists  are  not 
permitted  to  sell  liquor  in  any  quantity,  the  words  "any  druggist 
or  pharmacist"  in  the  latter  section  meaning  any  "licensed"  drug- 
gist or  pharmacist,  such  construction  being  adopted  as  will 
harmonize  the  sections  if  possible,    p.  386. 

2.  Intoxicating  Jaqvoes.— Sales  hy  Druggists. — Indictment, — ^An 
indictment  against  a  druggist  for  the  unlawful  sale  of  liquor  Is 
not  required  to  charge  that  he  was  a  licensed  druggist,  a  want  of 
such  license  constituting  a  defense  to  a  prosecution  as  a  druggist, 
but  rendering  defendant  liable  for  a  sale  without  a  license  as 
prohibited  by  §8351  Bums  1908,  Acts  1907  p.  689,  |1.    p.  387. 

3.  Indictment. — Following  Statute. — Judicial  Notice, — Druggists, 
— Intoxicating  Liquors. — Ordinarily  it  is  sufficient  to  charge  a 
crime  in  the  language  of  the  statute;  and  it  is  unnecessary  to 
allege  facts  of  which  the  courts  take  Judicial  notice,  such  as  that 
unlicensed  druggists  cannot  lawfully  sell  liquor,    p.  388. 

4.  Indictment. — Certainty. — An  indictment  is  sufficient  where  the 
offense  is  charged  with  such  certainty  that  a  Judgment  of  con- 
viction may  be  pronounced  on  the  merits  of  the  case.    p.  388. 

5.  Criminal  I-iAw. — Directing  Verdict. — Motion  to  Quash. — A  mo- 
tion to  direct  a  verdict  in  a  criminal  case  cannot  perform  the 
office  of  a  motion  to  quash  the  indictment    p.  389. 

Prom  Steuben  Circuit  Court;  P.  V.  Hoffman,  Special 
Judge. 

Prosecution  by  The  State  of  Indiana  against  Robert 
Cameron.  From  a  judgment  for  defendant  the  State  ap- 
peals.   Appeal  sustained. 

Thomas  M,  Honan,  Attorney-General,  Thomas  H.  Brana- 
man,  Edward  M,  White  and  James  E.  McCtUlough,  for  the 
State. 

Mtebs,  J. — ^Appellee,  a  druggist,  was  indicted  for  selling 
VoLr.  176—25 
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one  pint  of  whisky  to  a  named  person  for  fifty  cents,  with- 
out obtaining  from  a  physieian,  or  the  man  himself,  or  aoj 
one  else,  a  written  prescription,  application  or  order,  as  re- 
quired by  §8352  Bums  1908,  Acts  1907  p.  689,  §2.  The 
affidavit  did  not  charge  that  he  was  a  licensed  druggist  The 
cause  was  submitted  to  a  jury  for  triaL  The  evidence  shows 
that  appellee  had  been  engaged  in  the  business  of  a  drug- 
gist for  more  than  ten  years;  that  on  January  28,  1910,  in 
Fremont,  Steuben  county,  Indiana,  upon  application  of  the 
prosecuting  witness  orally  to  him,  at  his  drug  store,  for 
a  pint  of  whisky,  without  any  prescription  from  a  physi- 
cian, or  application  in  writing,  appellee,  who  was  acquainted 
with  the  prosecuting  witness,  sold  him  a  pint  of  whisky, 
for  which  the  witness  paid  him  fifty  cents.  Upon  the  intro- 
duction of  this  evidence  the  State  rested  its  case,  and  the 
defendant  moved  that  the  court  direct  a  verdict  for  the  de- 
fendant, upon  the  ground  that  the  evidence  was  not  suffi- 
cient to  make  a  prima  facte  case,  which  motion  was  sustained 
by  the  court,  on  the  ground  that  it  was  necessary  to  charge 
in  the  indictment  that  defendant  held  a  license  from  the 
State  Board  of  Pharmacy,  and  that  nobody  but  a  licensed 
druggist  could  sell  liquors  on  a  physician's  prescription,  or 
upon  a  properly  signed  application  by  the  superintendent 
of  some  institution. 

It  will  be  noted  that  only  druggists  dealing  in  certain 
articles,  or  compounding  physicians'  prescriptions,  are  re- 
quired to  take  out  a  license  as  druggists  or  pharmacists. 
§9734  Bums  1908,  Acts  1907  p.  317,  §6. 

Section  8351  Bums  1908,  Acts  1907  p.  689,  §1,  undertakes 

to  confine  the  sale  of  intoxicating  liquors  to  those  who  are 

licensed  for  that  purpose,  but  excepts  wholesale  deal- 

1.  ers  who  are  defined  by  the  act^  and  druggists  and 
pharmacists  who  are  licensed  as  such.  The  same  sec- 
tion provides  that  wholesale  dealers  shall  not  sell  less  than 
five  gallons  at  a  time.  Any  other  person  who  sells  without 
a  license  is  guilty  of  a  misdemeanor. 
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Section  8352  Bums  1908,  Acts  1907  p.  689,  §2,  involving 
the  subject  of  regulation,  restricts  sales  by  druggists  or 
pharmacists  to  not  less  than  one  quart  at  a  time,  with  further 
restrictions  as  to  obtaining  a  written  prescription,  or  writ- 
ten application,  etc.  The  result  is  that  a  licensed  druggist 
may,  upon  compliance  with  the  provisions  of  the  act,  sell 
not  less  than  a  quart  at  a  time,  but  an  unlicensed  druggist 
may  not  sell  at  all.  Ryan  v.  State  (1910),  174  Ind.  468; 
State  V.  Pence  (1909),  173  Ind.  99,  25  L.  R.  A.  (N.  S.)  818. 
In  other  words,  construing  §8351  and  §9734,  supra,  together 
as  parts  of  one  general  system  of  laws  upon  the  same  gen- 
eral subject,  an  unlicensed  druggist  cannot,  under  §8351, 
supra,  sell  intoxicating  Uquors  in  any  quantity.  If  he  is 
licensed,  under  §9734,  supra,  he  may  sell  not  less  than  a 
quart  at  a  time,  upon  compliance  with  §8352,  supra,  and 
the  language  of  that  section,  that  '4t  shall  be  lawful 
for  any  dru^st  or  pharmacist  to  sell,"  must  mean  ''li- 
censed" druggist  or  pharmacist,  for  §8351,  supra,  excludes 
sales  by  any  other  person,  for  such  construction  must  be 
given  to  the  various  sections  as  will  harmonize  them  if 
possible.  The  general  scope  and  purpose  of  the  various  sec- 
tions was  to  regulate  the  sale  of  intoxicating  liquors  as  a 
beverage,  by  restricting  retail  sales  to  licensed  retailers  un- 
der regulative  acts  that  control  the  character  of  the  dealer 
and  the  places  and  conditions  of  sales,  with  defined  respon- 
sibilities and  punishment  for  their  infractions,  and  at  the 
same  time  provide  for  sales  for  medicinal  and  scientific  pur- 
poses by  others  who  qualify  themselves  by  becoming  licensed 
druggists  or  pharmacists.  State  v.  Bock  (1906),  167  Ind. 
559.  They,  too,  under  §§8352,  9734,  supra,  are  subject  to 
severe  penalties.  Sections  8351,  8352,  supra,  cover  the 
whole  subject  of  sales  of  intoxicating  liquors  by  druggists. 
It  does  not  follow,  however,  that  the  indictment  under 

§8352,  supra,  must  charge  that  the  druggist  is  a  li- 
2.     censed  druggist,  because  the  gravamen  of  the  offense 

is  not  that  he  is  Ucensed,  but  that  he  sells  in  violation 
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of  the  other  provisions  of  the  law.  Under  that  section,  the 
fact  that  he  was  licensed  would  not  protect  him,  and  it  oonld 
add  nothing  to  allege  or  prove  that  he  was  a  licensed  drag- 
gist.  If  the  fact  be  that  he  is  a  licensed  druggist,  the  gravar 
men  of  the  action  is  a  sale  without  compliance  with  the  con- 
ditions that  authorize  a  sale  by  him.  If  as  a  druggist  he  falls 
within  any  proviso,  that  was  a  matter  of  defense.  Skelton 
V.  State  (1910),  173  Ind.  462;  State  v.  Barrett  (1909),  172 
Ind.  169. 

If  he  was  an  unlicensed  druggist,  he  should  have  been 
charged  under  §8351,  supra,  for  selling  without  a  license. 
State  V.  Back,  supra. 

If  the  evidence  showed  that  he  was  an  unlicensed  drug- 
gist, and  therefore  not  properly  charged,  the  defense  he 
should  have  interposed,  was  that  a  variance  was  shovm  be- 
tween the  offense  charged  and  the  offense  shown  by  the  evi- 
dence.   Skelton  V.  State,  supra. 

Ordinarily  it  is  sufficient  to  charge  an  offense  in  the  lan- 
guage of  the  statute;  and  that  was  done  here.  The  court 
judicially  knows  that  only  licensed  druggists  or  phar- 

3.  macists  can  lawfully  sell  intoxicants  in  any  quantity, 
and  it  is  provided  by  statute  (§2047  Bums  1908,  Acts 

1905  p.  584,  §176),  that  matters  of  which  judicial  notice  is 
taken,  need  not  be  stated  in  an  indictment  or  information. 
An  indictment  is  sufficient  where  the  offense  charged  is 

clearly  set  forth,  and  is  charged  with  such  a  degree  I 

4.  of  certainty  that  the  court  may  pronounce  judgment 
upon  a  conviction  according  to  the  rights  of  the  case. 

§2062,  subds.  4,  5,  Bums  1908,  Acts  1905  p.  584,  §191. 

"No  indictment  •  •  •  shall  be  deemed  invalid,  nor 
shall  the  same  be  set  aside  or  quashed  *  *  *  for  any  of 
the  following  defects:  •  •  •  For  any  other  defect  or 
imperfection  which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the  merits.''  §2063, 
subd.  10,  Bums  1908,  Acts  1905  p.  584,  §192;  SkeltM  v. 
State,  supra. 
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It  follows  that  the  court  was  in  error  on  the  point  upon 
which  the  verdict  was  directed,  and  for  that  reason  the 
appeal  must  be  sustained. 
A  motion  to  direct  a  verdict  in  a  state  case  cannot  be  made 
to  take  the  place  of  a  motion  to  quash,  or  used  to  test 
5.    the  sufficiency  of  an  indictment,  for  the  reasons  set 
forth  in  the  case  of  State  v.  Beach  (1897),  147  Ind. 
74,  77,  36  L.  R.  A.  179,  and  authorities  cited. 
The  appeal  is  sustained  at  the  costs  of  appellee. 


Harrison  Township  of  Henry  County  et  al.  v. 
Addison. 

[No.  21,955.    Filed  October  27,  1911.] 

1.  Ofticers. — Settlements. — Conclusiveness  of. — Statutes. — ^A  set- 
tlement made  by  a  township  trustee  with  the  prosecuting  attor- 
ney and  the  Judge,  agreeing  to  pay  an  amount  found  due  by  an 
expert  agreed  upon.  In  consideration  of  the  dismissal  of  criminal 
proceedings  against  him,  is  not  governed  by  §G0S6  Burns  1908, 
§5811  R.  S.  1881,  providing  that  settlements  between  boards  of 
commissioners  and  county,  township  and  school  officers  shall  not 
be  conclusive,    p.  395. 

2.  Tbial — Special  Findings. — Conclusions. — Conclusions  in  special 
findings  will  be  disregarded,    p.  895. 

3.  Officebs. — Settlement. — Duress. — Recovery  of  Money  Paid  un- 
der.— Special  Findings. — Conclusions, — In  an  action  for  the  re- 
covery of  money  alleged  to  have  been  paid  under  duress,  special 
findings  that  at  the  time  plaintiff  was  indicted  there  was  "con- 
siderable agitation  and  excitement  in  the  community  and  the 
public  press  concerning  the  same  and  said  payment  was  made 
involuntarily  and  for  the  purpose  of  avoiding  said  prosecution," 
are  conclusions  and  will  not  be  considered,    p.  396. 

4.  DxTBEss. — Imprisonment. — Essentials. — To  free  a  transaction 
from  the  charge  of  duress  of  imprisonment  it  must  appear  that 
there  was  lawful  authority  for  the  arrest  and  that  there  was  a 
just  cause  therefor  and  a  proper  pun>ose.    p.  396. 

5.  I>iJSEss. — Imprisonment. — Cause. — Evidence. — Evidence  that  a 
township  trustee  was  indicted  for  embezzlement  and  that  he 
failed  on  his  final  settlement  to  turn  over  $279.64  belonging  to 
the  township,  shows  a  Just  cause  for  the  prosecution,  even  though 
the  court  found  defendant  not  guilty,    p.  396. 
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G.  CJoNTRACTS. — Dureaa. — Elements. — To  a^oid  a  contract  for  du- 
ress of  imprisonment,  defendant  must  show  that  the  Imprisonment 
was  unlavt'fai,  or  that  he  was  unduly  coerced  while  suffering  a 
lawful  imprisonment ;  and  a  proposal  by  defendant  that  he  would 
pay  whatever  amount  an  expert  agreed  upon  found  to  be  due  to 
the  township  if  the  prosecution  against  him  would  be  dismissed, 
indicates  that  the  prosecution  was  in  good  faith,    p.  397. 

7.  Contracts.— P«6Kc  Policy, — Compromising  Criminal  Prosecu- 
tions.— Ck)ntracts  for  the  compromise  or  settlemoit  of  criminal 
prosecutions  are  Toid,  though  made  with  the  sanction  of  the 
Judge  at  the  trial;  and  money  paid  thereunder  cannot  be  re- 
covered,   p.  398. 

Prom  Henry  Circuit  Court;  John  W.  Maey,  Special 
Judge. 

Action  by  Milton  Addison  against  Harrison  Township  of 
Henry  County  and  another.  Prom  a  judgment  for  plain- 
tiff,  defendants  appeal.  Transferred  from  Appellate  Court 
under  §1405  Bums  1908,  Acts  1901  p.  590.    Reversed. 

Fred  C.  Oause  and  Barnard  dk  Jeffrey^  for  appellants. 
Forkner  &  Forkner,  for  appellee. 

Cox,  J. — ^This  is  an  action  brought  by  appellees  against 
appellants  for  money  had  and  received  and  on  account  The 
issues  formed  were  tried  by  the  court  without  the  interven- 
tion of  a  jury.  The  court  made  special  findings  of  facts 
and  stated  its  conclusion  therefrom,  that  the  law  was  with 
the  appellee,  and  that  he  was  entitled  to  recover  from  ap- 
pellants the  sum  of  $1,019.36.  Judgment  was  rendered  ac- 
cordingly. 

The  one  question  presented  by  this  appeal  is  whether  the 
court  drew  the  right  conclusion  of  law  from  the  facts  found, 
which  are,  in  substance,  as  follows:  (1)  That  appellee  was 
elected,  and  that  he  qualified,  as  trustee  of  Harrison  town- 
ship, and  thereupon  acted  as  such  from  November,  1900, 
to  January  1,  1905.  (2)  That  he  made  his  annual  settle- 
ments  as  required  by  law,  and  on  December  31,  1904,  he 
made  his  final  settlement,  which  was  approved  by  the  town- 
ship advisory  board  and  was  filed  with  the  auditor  of  the 
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county,  in  which  he  showed  the  amount  of  money  received 
by  him,  and  that  he  had  accounted  for  all  the  funds  of 
the  township.  (3)  That  when  he  took  the  office  the  township 
was  indebted  to  a  bank  on  notes  duly  executed  by  his  pred- 
ecessor in  the  sum  of  $9,400 ;  that  as  trustee  he  made  pay- 
ments from  time  to  time  on  the  principal  and  interest 
thereon,  for  part  of  which  payments  he  received  vouchers 
from  the  holder  of  the  indebtedness,  and  for  others  he  did 
not,  but  the  latter  were  credited  on  the  note  representing 
the  indebtedness;  that  at  the  close  of  his  official  term  said 
indebtedness  had  been  fully  paid  and  satisfied,  both  interest 
and  principal,  except  the  sum  of  $3,500,  and  he  executed  a 
note  of  the  township  for  said  balance,  and  took  up  the  orig- 
inal note  and  filed  it  with  his  last  settlement  as  a  voucher; 
that  in  one  of  his  settlements,  made  shortly  before  the  suc- 
ceeding January  distribution,  there  were  not  sufficient  funds 
on  hands  to  pay  the  disbursements  made  by  him  including 
his  salary  for  the  year,  and  in  order  to  balance  his  accounts, 
and  imder  the  direction  of  the  advisory  board,  he  charged 
himself  with  the  sum  of  $400,  as  received  from  other  sources, 
in  anticipation  of  the  succeeding  January  distribution,  in- 
tending to  pay  himself  therefrom,  and  never  took  or  re- 
ceived any  credit  counterbalancing  such  charge  so  made 
against  himself,  and  that  the  township  became  indebted  to 
him  for  said  sum  of  $400  as  money  loaned ;  that  in  making 
his  final  settlement  he  claimed  a  credit  on  account  of  pay- 
ments, made  upon  said  indebtedness,  to  said  bank,  for 
which  he  had  not  taken  special  vouchers,  and  said  loan 
amounting  to  $1,653;  that  upon  a  true  accounting  of  the 
amount  of  said  indebtedness  at  said  bank  appellee  was  en- 
titled to  $799.94  credit  on  account  of  payments,  principal 
and  interest,  paid  thereon,  over  and  above  and  in  excess  of 
all  credits  taken  in  said  settlement  on  account  of  payments 
therein  aside  from  said  $1,653,  and  that  there  was  due  to 
him,  on  account  of  said  item  of  $400,  the  further  sum  of 
$400;  that  in  said  final  settlement  he  was  entitled  to  a 
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credit  on  the  items  in  the  sum  of  $1,199.94,  instead  of  said 
sum  of  $1,653.  (4)  That  in  one  of  his  said  settlements  he 
took  credit  for  $240  paid  for  school  teaching,  whereas  he  in 
fact  paid,  and  the  voucher  therefor  showed  that  he  had 
paid,  $290,  and  that  he  was  entitled  to  an  additional  credit 
of  $50  on  account  of  said  payment  in  excess  of  the  amount 
taken  by  him  in  his  said  settlement.  (5)  That  in  the  year 
1902,  appellee  was  entitled  to  a  salary  for  his  services  as 
said  trustee  in  the  sum  of  $550,  as  duly  allowed  by  the  ad- 
visory board  of  said  township ;  that  in  making  his  account 
he  failed  and  neglected  to  take  credit  for  said  salary,  but 
that  in  making  up  his  account  he  did  receive  credit  for 
$426.60  that  he  was  not  entitled  to,  and  that  the  township 
became  and  was  indebted  to  him  in  the  sum  of  $124.80,  on  ac- 
count of  the  salary  unpaid ;  that  surcharging  and  falsifying 
the  settlements  and  accounts  of  said  trustee,  and  giving  him 
proper  credits  for  the  items  before  stated  at  the  time  he 
made  his  final  settlement,  there  was  in  fact  due  from  hiin 
to  the  toYi-nship  the  sum  of  $279.64.  (6)  That  he  had  not 
intentionally  converted  any  of  the  funds  of  said  township, 
and  that  the  errors  in  his  accounts  were  errors  of  omission 
and  miscalculation.  (7)  That  on  March  25,  1905,  the 
grand  jury  of  Henry  county,  Indiana,  returned  two  indict- 
ments against  him,  charging  him  in  each  with  the  imlawful 
and  felonious  embezzlement,  while  in  said  office,  of  the  sum 
of  $1,000  of  the  funds  of  said  township  in  his  hands  as  said 
trustee;  that  he  was  arrested  upon  said  indictment  upon 
warrants  issued  thereon,  and  taken  into  custody  by  the 
sheriff  of  said  county,  and  gave  bond  for  his  appearance,  to 
avoid  being  imprisoned  awaiting  the  trial  of  said  causes; 
that  he  employed  counsel  in  the  defense  of  the  case,  and: 
his  counsel,  protesting  to  the  court  that  said  defendant  was 
not  fruilty  of  embezzlement,  and  that  if  there  were  any  er- 
rors in  his  accounts  he  stood  ready  and  willing  to  correct 
them,  proposed  in  open  court  to  the  court,  and  to  the  prose- 
cuting attorney,  that  the  matter  of  his  accounts  be  referred 
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to  any  dieinterested  accountant  that  the  court  might  ap- 
point; and  if  it  was  found  that  he  owed  the  township  any- 
thing he  stood  ready  and  willing  to  pay  it,  upon  the  dis- 
continuance of  said  prosecution;  that  thereupon,  with  the 
knowledge  and  approval  of  the  court,  a  formal  written  agree- 
ment was  entered  into,  signed  by  the  prosecuting  attorney 
and  the  defendant,  and  filed  in  said  prosecutions,  agreeing 
that  said  accounts  should  be  referred  to  Erie  Morgan,  an  ac- 
countant, who  should  examine  the  accounts,  hear  the  testi- 
mony of  the  parties,  and  report  to  the  court  the  true  state- 
ment thereof;  that  said  Morgan  thereafter  reported  to  the 
court  a  deficit  of  $2,901.49 ;  that  appellee  thereupon,  by  his 
counsel,  excepted  and  objected  to  said  report,  and  asked  the 
court  to  review  it ;  that  the  judge  of  the  court  thereupon  took 
the  report,  and  without  hearing  any  evidence,  and  in  the  ab- 
sence of  and  without  the  knowledge  of  appellee,  determined 
that  there  was  $1,150.95  due  from  him  to  said  township,  in- 
stead of  said  $2,900,  and  thereupon  entered  an  order  in  said 
causes  that,  upon  the  payment  by  appellee  to  the  clerk  of 
the  Henry  Circuit  Court  of  said  sum  of  $1,150,  the  causes 
would  stand  dismissed;  that  a  short  time  thereafter  appel- 
lee appeared  before  the  clerk  of  said  court,  and  for  the 
purpose  of  avoiding  said  prosecution  paid  into  his  hands  the 
sum  of  $1,150.95,  at  the  time  stating  to  said  clerk  that  he 
paid  it  under  protest,  and  would  bring  suit  to  recover,  and 
the  clerk  executed  and  delivered  to  him  a  receipt  for  said 
$1,150.95,  stating  in  the  body  thereof  that  the  sum  was 
paid  under  protest;  that  after  said  payment  the  court  en- 
tered the  further  order  in  said  causes  that,  since  it  appeared 
to  the  satisfaction  of  the  court  that  appellee  had  paid  into 
the  clerk's  ofiice  said  sum  of  money,  said  causes  were  or- 
dered noUied  and  dismissed,  and  they  were  thereupon  dis- 
continued; that  at  the  time  of  the  finding  of  said  indict- 
ments, and  during  the  pendency  thereof,  there  was  consider- 
able agitation  and  excitement  in  the  community  and  in  the 
public  press  concerning  the  subject,  and  said  payment  was 
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made  involuntarily  and  for  the  purpose  of  avoiding  proae- 
cution.  (7i)  That  more  than  one  year  elapsed  after  the 
finding  of  said  indictment  and  appellee's  arrest  before  he 
paid  said  sum  of  $1,150.95  to  the  clerk,  and  during  said 
time  he  had  access  to  said  accounts,  papers  and  vouchers  at 
his  will.  (8)  That  appellee,  the  prosecuting  attorney  and 
the  Henry  Circuit  Court  were  the  only  parties  to  said  pro- 
ceedings, and  said  township  was  not  in  any  way  a  party 
thereto,  and  took  no  part  therein,  and  was  in  noway  affected 
thereby,  other  than  that  said  funds  were  paid  over  to  said 
township;  that  it  received  said  funds,  and  thereafter  this 
suit  was  brought  to  recover  the  money  so  paid  over.  (9) 
That  deducting  the  sum  due  to  said  township  from  the  ap- 
pellee—to wit,  the  sum  of  $279.64  from  the  $1,150.95  paid 
by  him  into  the  clerk's  office  for  the  use  of  said  township — 
there  was  due  to  appellee  from  said  township  the  sum  of 
$871.31  with  the  interest  thereon  from  April  2,  1906,  in 
all  the  sum  of  $1,019.36. 

This  appeal  is  founded  on  the  proposition  that  the  facts 
specially  foimd  by  the  court  show  that  the  payment  by  ap- 
pellant of  the  sum  over  the  amount  shown  to  be  actually 
due  from  him  to  the  township  was  a  voluntary  payment, 
and  therefore  cannot  be  recovered.  This  proposition  is  sup- 
plemented by  the  additional  one  that  appellee,  in  delaying 
his  suit  more  than  seventeen  months  after  the  removal  of 
the  alleged  duress  was  guilty  of  laches,  which  would  defeat 
his  cause  if  originally  well  founded. 

Appellee  in  an  effort  to  sustain  the  judgment  in  his  favor 
asserts,  and  through  his  counsel  argues  ably  and  at  length, 
that  there  is  express  statutory  authority  for  his  action,  and 
that  the  payment  in  question  was  involuntarily  made  under 
duress  of  imprisonment,  and  for  that  reason  may  be  re- 
covered. 

In  order  to  sustain  the  claim  of  statutory  authority  for  re- 
covering the  money  in  question,  it  is  argued  by  counsel  for 
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appellee  that  it  is  the  policy  of  the  law  of  this  State, 

1.  established  by  the  decisions  of  our  courts,  and  the 
course  of  legislation,  that  whenever  an  oflScer  has 

paid  to  the  public  money  that  he  ought  not  to  have  paid, 
he  may  recover  it ;  that  no  settlements  of  public  officers  are 
binding  or  conclusive  either  upon  the  public  or  the  officer. 
Sections  6086,  6087,  9572  Bums  1908,  §§5811,  5812,  5998  R. 
S.  1881,  relating  to  settlements  by  boards  of  commissioners 
with  county,  township  and  school  officers,  are  cited,  and 
particularly  said  §6086,  wherein  it  is  provided  that  no  such 
settlements  shall  be  conclusive  and  binding  on  the  State  or 
county,  and  wherein  the  further  provision  is  contained  that 
when  it  Aall  be  made  to  appear  to  the  satisfaction  of  the 
board  that  through  inadvertence,  mistake  or  any  other  cause 
the  officer  has  paid  over  to  the  county,  or  reported,  settled  or 
accounted  for  more  money  to  such  commissioners  than  was 
justly  or  equitably  due  or  owing  from  such  officer,  the  board 
is  authorized  to  order  repayment. 

These  provisions  of  the  statutes,  and  the  numerous  de- 
cisions cited  by  counsel  for  appellee,  in  which  a  construction 
of  them  is  more  or  less  involved,  have  no  direct  bearing  on 
the  question  involved  in  this  case.  They  deal  with  the 
settlements  provided  for  by  law  between  the  settling  officer 
and  some  other  officer  or  board  charged  with  the  duty  of 
making  or  acting  on  the  settlement  in  behalf  of  the  public. 
The  settlement  in  this  case,  if  it  may  be  properly  so  called, 
is  not  within  the  statute.  Neither  the  township  nor  any 
officer  of  it  was.  a  party  to  it,  nor  was  any  other  public  offi- 
cer upon  whom  rested  any  duty  to  make  any  settlement 
with  appellee  of  his  official  affairs. 

The  question  is.  Did  appellee  make  the  payment  of  the 

sum  sought  to  be  recovered  by  him  while  his  will  to  the 

contrary  intent  was  overcome  by  duress?     The  an- 

2.  swer  to  this  question  must  be  found  in  the  facts, 
not  in  the  conclusions  of  the  court  found  in  the  spe- 
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cial  findings.    That  part  of  the  court's  finding  upop  which 
appellee  relies  greatly  to  show  that  the  payment  was 

3.  involuntary,  ''that  at  the  time  of  the  finding  of  said 
indictments,  and  during  the  pendency  thereof,  there 

was  considerable  agitation  and  excitement  in  the  community 
and  in  the  public  press  concerning  the  subject,  and  said  pay- 
ment was  made  involuntarily  and  for  the  purpose  of  avoid- 
ing said  prosecution,''  cannot  influence  the  decision  of  the 
question.  It  does  not  appear  whether  the  agitation  and  ex- 
citement were  against  appellee  or  for  him,  and  the  state- 
ment that  the  "payment  was  made  involuntarily"  is  a  con- 
clusion that  has  no  proper  place  in  the  finding  of  facts^  and 
can  give  no  support  to  the  facts  found.  City  of  Indian- 
apolis V.  Kingsbury  (1885),  101  Ind.  200,  222,  51  Am.  Rep. 
749  ;8ohn  v.  Cambem  (1886),  106  Ind.  302;  Oas  Light,  etc., 
Co.  V.  City  of  New  Albany  (1894),  139  Ind.  660. 

It  may  be  conceded  that  the  contention  of  counsel  for  ap- 
pellee, that  to  free  a  transaction  from  the  charge  of  duress 
of  imprisonment  there  must  be  lawful  authority  for 

4.  the  arrest,  a  just  cause  and  a  proper  purpose,  is  the 
law  in  this  State  and  applicable  to  this  case,  and  still 

it  will  not  follow  that  the  facts  found  make  a  case  of  duress 
that  will  sustain  appellee's  action  and  the  judgment  ren- 
dered in  his  favor  on  it.  Counsel  concede  that  the  findings 
show  regular  proceedings  in  the  indictment  and  arrest  of 
appellee,  and  that  there  was  lawful  authority.    There 

5.  is  no  fact  found  to  show  directly  or  by  inference  that 
the  cause  of  the  prosecution  was  unjust,  or  that  any 

improper  purpose  was  involved  in  it.  Indeed,  in  the  ab- 
sence of  facts  to  the  contrary,  the  presumption  must  be  in 
favor  of  the  justness  of  the  cause  and  that  the  purpose  of 
the  prosecution  was  to  vindicate  the  law.  That  appellee  was 
short  to  the  extent  of  $279.64,  and  failed  to  account  in  his 
final  settlement  for  that  sum,  as  found  by  the  court,  would 
clearly  seem  to  be  just  cause  for  his  indictment  for  embezzle- 
ment under  the  provisions  of  §2284  Bums  1908,  Acts  1905 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  397 

Harrison  Tp.  r.  Addison— 176  Ind.  389. 

p.  671,  §391.  The  fact  that  the  court  in  this  case  found 
that  appellee  was  not  guilty  of  embezzlement,  does  not  show 
that  there  was  not  just  cause  for  the  prosecution. 

Further,  no  improper  purpose  is  discussed  by  the  find- 
ings until  appellee  himself  injected  such  purpose  into  the 
criminal  prosecution,  by  the  proposal  to  pay  what- 
6.  ever  a  disinterested  accountant  might,  upon  exam- 
ination of  his  transactions  as  a  public  officer,  find  that 
he  owed  the  township,  on  the  condition  that  the  indictment 
against  him  should  be  dropped.  Until  this  occurred  there 
was  no  hint  of  oppression  or  coercion,  of  threat  or  sugges- 
tion, that  he  should  pay  anything.  There  was  no  hint  of  any 
attempt  to  influence  the  mind  of  appellee  in  the  matter,  ex- 
cept the  fact  of  a  prosecution  in  good  faith,  and  that  is  not 
duress.  When  a  party  seeks  to  avoid  a  contract  because  of 
duress  by  imprisonment,  it  is  not  enough  simply  to  show 
that  he  was  imprisoned.  He  must  go  further  and  show  that 
the  imprisonment  was  unlawful,  or  if  lawful,  that  while 
imprisoned  he  was  subjected  to  some  coercion  that  deprived 
him,  in  some  respect,  of  his  free  agency.  Canant  v.  Kent 
(1881),  130  Mass.  178;  Meacham  v.  Town  of  Newport 
(1897),  70  Vt.  67,  39  Atl.  631 ;  Pflaum  v.  McClintock  (1889), 
130  Pa.  St.  369, 18  Atl.  734;  Spaulding  v.  Crawford  (1863), 
27  Tex.  lb5;Diller  v.  Johnson  (1872),  37  Tex.  47;  Lauda  v. 
Obert  (1876),  45  Tex.  539,  547;  Bodine  v.  Morgan  (1883), 
37  N.  J.  Eq.  426;  ComstocJc  v.  Tupper  (1878),  50  Vt.  596; 
FeUer  v.  Green  (1872),  26  Mich.  70;  Clark  v.  Tumbull 
(1885),  47  N.  J.  L.  265,  54  Am.  St.  157;  Mascolo  v.  Monte- 
sanio  (1891),  61  Conn.  50,  23  Atl.  714,  29  Am.  St.  170; 
monographic  note  to  New  Orleans,  etc.,  22.  Co.  v.  Louisiana 
Construction,  etc.,  Co.  (1902),  94  Am.  St.  395,  408;  30  Cyc. 
1307;  10  Am.  and  Eng.  Ency.  Law  (2d  ed.)  323,  324,  note 
1;  1  Page,  Contracts  §247;  3  Elliott,  Evidence  §2181;  2 
Greenleaf,  Evidence  (15th  ed.)  §302. 

In  the  section  of  Greenleaf  just  cited  it  is  said:  "If  the 
imprisonment  was  lawful,  that  is,  if  it  were  by  virtue  of 
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legal  process,  the  plea  is  not  supported,  tmless  it  appear 
that  the  arrest  was  upon  process  sued  out  maliciously  and 
without  probable  cause ;  or  that^  while  the  party  was  under 
lawful  arrest,  unlawful  force,  constraint,  or  severity  was  in- 
flicted upon  him,  by  reason  of  which  the  instrument  was 
executed." 

In  this  case  appellee  was  lawfully  charged  with  a  crime 
and  was  under  bond.  He  employed  counsel  and  came  into 
court  with  them,  and  voluntarily  proposed  to  pay  on  con- 
dition that  the  indictments  against  him  be  nolle  prossed.  He 
suggested  his  own  terms.  When  the  accountant  had  re- 
ported the  amount  of  his  indebtedness,  by  which  report  he 
had  voluntarily  agreed  to  abide,  he  still  was  not  satisfied, 
but  asked  the  court  to  review  it,  and  this  was  done  to  his 
advantage.  There  is  no  element  of  illegal  duress  in  all  this. 
Having  suggested  to  and  pressed  upon  the  court  and  prose- 
cuting attorney  the  agreement  to  settle  on  condition  of  be- 
ing relieved  of  the  prosecution  for  a  felony,  it  does  not  lie 
with  appellee  to  claim  that  he  was  coerced  into  making  the 
payment  he  made  to  carry  out  that  agreement. 

We  think  another  reason  is  evident  for  holding  erroneous 
the  conclusion  of  the  trial  court  that  the  law  was  with  ap- 
pellee.   The  agreement  in  question,  entered  into  be- 

7.  tween  appellee  and  the  prosecuting  attorney,  which 
was  executed  by  the  payment  sought  to  be  recovered 
in  this  case,  was  void  as  against  public  policy.  As  a  general 
rule,  a  contract  cannot  be  made  the  subject  of  an  action  if 
it  be  impeachable  as  being  contra  bonos  mores,  **It  is  ob- 
viously detrimental  to  the  interests  of  the  public  that  the 
course  of  justice  should  be  prevented;  and  upon  that 
ground  •  •  •  it  has  been  frequently  ruled  that  agree- 
ments to  compromise  pending  criminal  prosecutions  are  il- 
legal and  void ;  and  such  an  agreement  cannot  be  enforced, 
even  though  it  was  entered  into  with  the  sanction  of  the 
judge  at  the  trial  of  the  proceedings  to  which  it  related." 
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Broom,  Legal  Maxims  (7th  ed.)  557.  See,  aLso,  15  Am. 
and  Eng.  Eney.  Law  (2d  ed.)  977,  978;  9  Cyc.  500-^06. 

The  general  rule  that  must  obviously  apply  to  this  case 
is  thus  stated  by  Wilmot,  C.  J.,  in  CoUins  v.  Blantem 
(1767),  2  Wils.  341,  350;  1  Smith's  Lead.  Cas.  (11th  ed.) 
370,  374:  ** Whoever  is  a  party  to  an  unlawful  contract,  if 
he  hath  once  paid  the  money  stipulated  to  be  paid  in  pur- 
suance thereof,  he  shall  not  have  the  help  of  a  court  to  fetch 
it  back  again."  See,  also,  Crowell  v.  Gleason  (1833),  10  Me. 
325;  ShaitMck  v.  Watson  (1890),  53  Ark.  147,  13  S.  W. 
516,  7  L.  R.  A.  551;  Inhabitants  of  Worcester  v.  Eaton 
(1814),  11  Mass.  368;  Winchester,  etc.,  Light  Co.  v.  Veal 
(1896),  145  Ind.  506;  9  Cyc.  546. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  restate  the  conclusions  of  law  in  accordance  with 
this  opinion,  and  to  render  judgment  accordingly. 


SiJRBER  V.  Surber. 

[No.  21,963.    FUed  October  27,  1911.] 

1.  DivoBCE. — Abandonment. — Complaint. — ^A  complaint  for  divorce 
on  the  ground  of  abandomnent,  filed  on  March  25,  1908,  alleging 
that  defendant  abandoned  the  plaintiff  on  Noyember  9,  1906,  is 
insufficient    p.  400. 

2-  DivoBCE. — Evidence. — Appeal. — ^A  judgment  against  plaintiff  in 
a  divorce  case  will  not  be  disturbed  on  appeal,  for  a  want  of  evi- 
dence, where  there  is  some  evidence  in  support  of  the  Judgment 
p.  400. 

Prom  Henry  Circuit  Court;  Ed  Jackson,  Judge. 

Suit  by  Walter  M.  Surber  against  Bertha  M.  Surber. 
From  a  judgment  for  defendant,  plaintiff  appeals.   Affirmed. 

n.  n.  Evans,  for  appellant. 

MoBRis,  J.— On  March  25,  1908,  Walter  M.  Surber  filed 
a  complaint  asking  for  a  divorce  from  Bertha  M.  Surber. 
On  November  25, 1908,  he  filed  his  amended  complaint.    Ap- 
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pellee  was  defaulted  and  made  no  defense.  The  evidence 
was  heard  in  January,  1909,  and  a  decree  was  entered  for 
appellee.    From  that  decree  plaintiff  prosecutes  this  appeal. 

The  complaint  was  in  two  paragraphs.  The  first  para- 
graph alleges  that  plaintiff  and  defendant  were  married  Au- 
gust 15,  1906,  and  that  on  November  9,  1906,  defendant 
abandoned  plaintiff.  The  second  paragraph  charges  cruel 
and  inhuman  treatment  of  plaintiff  by  defendant. 

The  error  assigned  is  the  overruling  of  appellant's  mo- 
tion for  a  new  trial.  The  grounds  of  the  motion  were  that 
the  decision  was  contrary  to  law  and  was  not  supported  by 
sufficient  evidence. 

The  first  paragraph  of  complaint  was  insufficient     The 

action  was  commenced  on  March  25,  1908.     The  alleged 

abandonment    occurred    November    9,    1906.      Two 

1.  years   must   have    elapsed    from    the    time   of   the 
abandonment  to  the  date  of  the  commencement  of  the 

suit,  to  entitle  plaintiff  to  a  decree  of  divorce  for  that  cause. 

§1067,  subd.  3,  Bums  1908,  §1032  R.  S.  1881;  Cummins  v. 

Cummins  (1903),  30  Ind.  App.  671. 

"We  have  examined  the  evidence  on  the  charge  of  cruel 

and  inhuman  treatment,  and  we  believe  the  decision 

2.  of  the  court,  denjdng  appellant's  petition  for  a  di- 
vorce, was  not  erroneous. 

The  record  discloses  no  error.    Judgment  affirmed. 


Danforth  v.  Meeks. 

[No.  21,986.    Filed  October  27,  1911.] 

1.  QuiETiiro  Title. — Legal  and  Equitable  Titles. — Recovery.— -The 
plaintiff  In  a  quiet  title  case  cannot  allege  a  legal  title  and  re- 
cover upon  an  equitable  one.    p.  402. 

2.  QtnsriNo  TTruL-^Equitahle. — Complaint— A  complaint  to  quiet 
an  equitable  title  may  set  out  all  the  facts  constituting  such  title, 
p.  402. 

3.  QimETiNo  TrruL-^Neto  Trial  as  of  Right.—Where  the  plalntifTs 
coinplalnt  to  quiet  title  consisted  of  two  paragraphs,  the  first 
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alleging  a  legal,  and  the  second  alleging  an  equitable  title,  further 
praying  that  defendant  be  enjoined  from  selling  or  disposing  of 
the  land  in  dispute,  and  defendant  in  a  cross-complaint  asked 
that  her  title  to  the  same  land  be  quieted,  and  the  decree  quieting 
the  title  gave  half  to  plaintiff  and  half  to  defendant,  a  new  trial 
as  of  right  is  demandable.    p.  402. 

Prom  Pnlaski  Circuit  Court;  Francis  J.  Vurpillat,  Judge. 

Suit  by  John  E.  Meeks  against  Martha  A.  Danforth.  From 
the  decree,  defendant  appeals.  Transferred  from  Appellate 
Court  under  §1405  Bums  1908,  Acts  1901  p.  590.    Reversed. 

Bursan  &  Burson,  for  appellant. 

JoBDAN,  C.  J. — This  suit  was  commenced  by  appellee  to 
quiet  his  title  to  certain  lands  situated  in  Pulaski  county, 
Indiana.    The  complaint  is  in  two  paragraphs.    The  first  is 
in  the  usual  form  for  quieting  title  under  §1116  Bums  1908, 
§1070  E.  S.  1881.    The  second  paragraph  alleges  facts  by 
which  plaintiff  claims  an  equitable  ownership  in  the  lands 
therein  described.    The  relief  demanded  by  each  paragraph 
is  that  the  title  to  the  lands  be  quieted,  and  for  all  other 
and  proper  relief,  and  that  defendant  be  enjoined  from 
disposing  of  said  ]ands.    Defendant  answered  the  complaint 
by  a  general  denial.    She  also  filed  a  cross-complaint,  by 
which  she  demanded  that  her  title  be  quieted.    Upon  the 
pleadings  in  question  the  issues  were  joined,  and  the  cause 
was  submitted  to  the  court  for  trial.    The  court  found  that 
under  an  agreement  between  plaintiff  and  defendant  a 
resultant  trust  was  created  in  the  real  estate  in  controversy ; 
that  defendant,  as  trustee,  held  an  undivided  half  thereof 
in  trust  for  plaintiff,  and  owned  the  other  undivided  half 
herself.    Upon  the  finding  the  court  entered  a  decree  that 
plaintiff  and  defendant  are  the  owners  of  the  real  estate  in 
controversy;  that  defendant  holds  in  her  own  name,  in  trust 
for  plaintiff,  the  title  to  an  undivided  half  of  said  real  es- 
tate, and  that  such  trust  should  be  and  is  hereby  declared ; 
Vol.  176—26 
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and  that  defendant  owns  only  the  undivided  half  thereof 
in  her  own  right. 

After  the  entry  of  the  decree,  defendant  filed  a  motion 
for  a  new  trial  as  of  right  and  an  undertaking  as  required  by 
the  statute,  which  luidertaking  was  approved  by  the  court. 
The  court  overruled  defendant's  motion  for  a  new  trial  as 
of  right,  to  which  she  excepted.  She  appeals,  and  the  only 
error  assigned  is  that  the  court  erred  in  overruling  her  mo- 
tion for  a  new  trial  as  of  right. 

Appellee  has  failed  to  file  any  brief  or  present  any  argu- 
ment in  support  of  the  ruling  of  the  trial  court.  We  are 
advised,  however,  by  appellant's  brief  that  the  contention 
of  appellee  in  the  lower  court  was  that  because  the  second 
paragraph  of  the  complaint  alleged  that  appellant  held  the 
land  described  in  trust  for  appellee,  therefore  the  action  was 
not  one  to  quiet  title,  and  consequently  the  right  to  a  new 
trial  as  of  right  did  not  apply.  Of  course  appellee,  as  plain- 
tiff below,  could  not  have  recovered  upon  the  first 

1.  paragraph  of  his  complaint,  wherein  he  set  up  a 
legal  ownership  to  the  lands,  if  upon  the  trial  the 

facts  established  disclosed  that  he  was  only  the  equitable 
owner  of  the  lands.  Johnson  v.  Pontiotcs  (1889),  118  Ind. 
270,  and  authorities  cited;  Byason  v.  Dunten  (1905),  164 
Ind.  85. 
In  a  suit  to  quiet  title,  if  an  equitable  title  is  claimed  by 
the  plaintiff,  all  the  facts  that  go  to  maintain  such 

2.  title  may  be  alleged  and  shown  in  the  complaint. 
Orissom  V.  Moore  (1886),  106  Ind.  296,  55  Am.  Rep. 

742. 

It  is  manifest  from  the  record  in  this  case  that  the  main 

object  of  the  parties  in  this  suit  is  to  establish  their  title 

to  the  lands  in  question.    This  object  on  the  part  of 

3.  appellee  is  shown  by  his  complaint,  and  on  the  part 
of  appellant  it  is  disclosed  by  her  cross-complaint. 

The  case  is  similar  to  the  case  of  Hunter  v.  Chrisman  (1880), 
70  Ind.  439.    The  latter  case  was  a  suit  by  the  wife  against 
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her  husband  and  his  judgment  creditors  to  vest  in  her  the 
legal  title  to  certain  real  estate  conveyed  to  him  of  which 
she  claimed  to  be  the  equitable  owner,  by  reason  of  the 
alleged  fact  that  the  husband  had  purchased  the  land  with 
her  money  and  had  taken  legal  title  in  his  own  name,  with- 
out her  knowledge  or  consent.  She  also  sought  to  enjoin 
her  husband's  creditors  from  selling  the  land  on  their  exe- 
cutions and  sought  to  quiet  her  title  against  the  lien  of  their 
judgment.  The  creditors  of  the  husband  in  that  action 
claimed  that  the  land  belonged  to  the  husband  both  legally 
and  equitably,  and  that  they  had  a  right  to  subject  it  to 
sale  for  the  payment  of  their  judgment.  This  court  in  that 
appeal  held  ''that  there  was  such  a  conflict  of  claims  in 
respect  to  the  land  as  to  bring  the  case  within  the  statute 
allowing  either  party  a  new  trial  as  a  matter  of  right."  The 
judgment  below  was  accordingly  reversed,  with  instructions 
to  the  lower  court  to  grant  the  application  made  for  a  new 
trial  as  of  right. 

"While  the  decree  in  the  case  at  bar  does  not  in  express 
language  order  that  the  title  to  the  land  in  dispute  be 
quieted,  still  the  effect  of  the  decree,  impliedly  at  least,  is 
to  quiet  the  title  of  each  party  to  the  premises  as  against 
each  other.  MiUer  v.  EvansviUe  Nai.  Bmh  (1884),  99  Ind. 
272. 

Appellant,  under  the  facts  in  this  case,  was  legally  entitled 
to  a  new  trial  as  of  right,  and  the  court  could  not  exercise 
any  discretion  in  denying  the  application.  Eipes  v.  Doherty 
(1911),  ante,  379. 

For  the  error  of  the  court  in  denying  appellant  a  new 
trial  as  of  right,  the  judgment  below  is  reversed,  and  the 
cause  remanded,  with  instructions  to  the  lower  court  to 
sustain  the  application  for  a  new  trial  as  of  right 
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Thb  Statb  of  Indiana  v.  Whiteneck. 

[No.  21JSL    Filed  October  31,  1911.] 

1.  CUMiXAL  Law. — JliBt  of  Bxcq^kms^—IngtructUms. — AppeaL^ 
lostToctioiis  in  a  criminal  case  cannot  be  brongbt  into  the  record 
on  appeal  by  indndln^  them  in  the  bill  containing  the  evidence. 
PL  4(17. 

2.  CBOffcrjx  hMW.^Bvidemce,'-Ahhr€via$ions.'-'"Josr  for  *Vo> 
«e:pA.**— I'orycnr. — ^In  a  proeecotion  for  forcing  a  receipt  signed 
by  **Jo8.  H.  BeeB,"  eridenee  is  admi8Bil>le  showing  that  ** Joseph 
H.  Rees"  executed  the  receipt  and  that  he  customarily  signed 
his  name  by  ahtoeriating  his  Christian  name,  thoogh  the  indict- 
ment did  not  diarge  that  they  were  the  same  person,  pp.  407, 400. 

3.  iKDicnaan.—AbbreviBtiomM.— Evidence. — Variance. — An  indict- 
ment using  a  common  abbreTiation  for  a  Christian  name  instead 
of  the  foil  name  Is  not  bad  for  that  reason;  and  evidence  that 
the  perscm  was  nsoally  known  by  the  abbreviated  name,  or  com- 
uMmly  used  sach  abbreviated  name,  sustains  the  indictment 
P.40S. 

4.  FoBBEBT. — Uttering  Faise  Receipts.-^Indictment.—An  indict- 
ment <Jiarging  that  defendant  unlawfully,  feloniously,  falsely  and 
frauduloitly  raised,  changed,  defaced  and  altered  a  certain  re- 
ceipt for  money  purporting  to  have  been  executed  by  another 
with  intent  to  defraud  certain  persons,  is  sufficient    p.  409. 

From  Wabash  Circuit  Court;  Alvak  Taylor,  Special 
Judge. 

Prosecution  by  The  State  of  Indiana  against  Ora  White- 
neck.  From  a  judgment  for  defendant,  the  State  appeala 
Reversed. 

James  Bingham,  Attom^-General,  Frank  B.  Carpenter, 
Prosecuting  Attorney,  A.  O.  Cavins,  E.  M.  White  and  Will- 
iam H.  Thompson,  for  the  State. 

Myers,  J. — ^Appellee  was  indicted  in  three  coxmts.  The 
first  charged  that  he  did  then  and  there  unlawfully,  felo- 
niously, falsely  and  fraudulently,  raise,  change,  deface  and 
alter  a  certain  instrument  in  writing,  commonly  called  a  re- 
ceipt for  money,  purporting  to  have  been  made  and  executed 
by  "Jos.  H.  Rees"  to  Ora  Whiteneck,  as  a  receipt  for  $280. 
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The  alleged  form  of  the  iostrument  after  alteration,  which 
was  for  $280^  and  the  alleged  altered  receipt,  which  was  for 
$80,  hoth  otherwise  identical  and  purporting  to  be  **  on  con- 
tract of  Wm.  Beeves  Ditch,"  are  set  out.  It  is  alleged  that 
appellee  fraudulently  changed  and  altered  the  genuine  re- 
ceipt, with  intent  then  and  thereby  feloniously,  falsely  and 
fraudulently  to  defraud  said  Jos.  H.  Rees. 

The  second  count  is  the  same  as  the  first,  except  that  it 
charges  that  the  alteration  was  made  with  intent  then  and 
there  and  thereby  feloniously,  falsely  and  fraudulently  to 
defraud  Thomas  O.  Berry,  James  F.  Morris  and  the  Sum- 
mitville  Drain  Tile  Company;  that  said  Thomas  G.  Berry 
and  James  F.  Morris,  who  were  then  and  there  members 
of  said  Summitville  Drain  Tile  Company,  were  then  and 
there  on  the  bond  of  said  Jos.  H.  Bees  for  the  construction 
of  a  certain  drain  known  as  the  William  Beeves  Ditch ;  that 
said  Ora  Whiteneck  was  then  and  there  the  duly  appointed 
and  acting  superintendent  of  construction  of  said  drain,  and 
as  such  superintendent  had  let  the  contract  for  the  con- 
struction of  said  drain  to  said  Jos.  H.  Bees ;  that  the  Summit- 
ville Drain  Tile  Company  is  a  duly  organized  and  incorpo- 
rated company  doing  business  by  virtue  of  and  under  the  laws 
of  the  State  of  Indiana,  and  as  such  furnished  the  tile  that 
went  into  the  construction  of  said  ditch;  that  said  Jos.  H. 
Bees  left  the  State  of  Indiana  before  he  had  completed  the 
construction  of  said  ditch,  so  it  became  necessary  for  the 
Summitville  Drain  Tile  Company,  Thomas  G.  Berry  and 
James  F.  Morris  to  complete  the  construction  of  said  ditch ; 
that  it  therefore  became  incumbent  on  said  Ora  Whiteneck, 
as  superintendent  of  construction  of  said  ditch,  to  pay  the 
Summitville  Drain  Tile  Company,  Thomas  6.  Berry  and 
James  F.  Morris  the  remainder  of  the  contract  price  that 
he,  said  Ora  Whiteneck,  had  not  already  paid  to  said  Jos. 
H.  Bees,  the  original  contractor,  when  the  Summitville 
Drain  Tile  Company,  Thomas  Q.  Berry  and  James  F.  Mor- 
ris demanded  of  said  Ora  Whiteneck  the  money  that  waa 
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due  to  them  for  completing  said  ditch,  and  for  tile  far- 
nished  for  said  ditch ;  that  Ora  Whiteneck  claimed  that  he 
had  paid  to  said  Jos.  H.  Rees  money  that  said  Summitville 
Drain  Tile  Company,  Thomas  G.  Berry  and  James  P.  Mor- 
ris claimed  was  due  to  them  as  aforesaid;  that  Ora  White- 
neck  also  claimed  that  the  aforesaid  receipt  for  money  was 
evidence  of  part  of  said  money  so  paid  to  said  Jos,  H. 
Rees  by  said  Ora  Whiteneck,  and  that  he  did  not  owe  the 
Summitville  Drain  Tile  Company,  Thomas  6.  Berry  and 
James  F.  l^lorris  the  amounts  they  so  claimed,  because  of 
said  receipt  aforesaid  The  grand  jury  charge  that  said 
Ora  Whiteneck  did  then  and  there  raise,  change,  deface  and 
alter  said  receipt  for  money,  with  intent  then  and  there 
and  thereby  feloniously,  falsely  and  fraudulently  to  defraud 
the  Summitville  Drain  Tile  Company,  Thomas  G.  Beny 
and  James  P.  Morris. 

The  third  count  is  the  same  as  the  second,  except  that  it 
charged  that  as  commissioner  of  construction  of  the  drain, 
appellee,  on  November  19,  1909,  filed  his  current  report  in 
the  Wabash  Circuit  Court,  in  which  he  claimed  credit  for 
the  sum  of  $280,  as  having  been  paid  Rees,  and  did  pub- 
lish as  true  and  genuine  said  false,  defaced  and  altered  re- 
ceipt, with  intent  to  defraud  the  Summitville  Drain  Tile 
Company,  Thomas  G.  Berry  and  James  P.  Morris,  well 
knowing  it  to  be  false,  raised,  changed,  altered  and  defaced. 

The  second  and  third  counts  were  quashed  on  motion,  and 
the  cause  was  submitted  to  a  jury  for  trial  on  the  first  count. 
On  the  trial  the  prosecuting  witness  testified  that  his  name 
is  Joseph  H.  Rees ;  that  he  usually  signed  his  name  ''Jos.  H. 
Rees,"  and  has  been  writing  it  that  way  for  many  years; 
that  his  home  is  in  Marion,  Indiana;  that  he  always  votes 
there,  but  is  out  of  the  county  part  of  the  time ;  that  he  con- 
tracted with  appellee,  as  superintendent  of  construction,  to 
construct  the  William  Reeves  Ditch ;  that  appellee  paid  him 
at  various  times  for  the  work,  and  on  October  17, 1908,  paid 
him  $80  by  a  check,  and  the  witness  gave  him  a  receipt  for 
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that  amount  on  the  same  date,  and  he  identified  the  signa- 
ture on  the  receipt  set  out  in  the  indictment,  and  it  was  by- 
defendant  conceded  to  be  the  same.  The  State  then  offered 
the  receipt  in  evidence,  and  the  defendant  objected,  for  the 
reason  that  there  was  no  allegation  that  Joseph  H.  Rees  the 
witness,  and  ''Jos.  H.  Bees'*  as  shown  by  the  receipt,  and 
as  alleged  in  the  indictment,  were  identical,  and  that  the 
indictment  contained  no  allegation  of  such  identity,  nor 
that  the  Christian  name  of  *'Jos.  H.  Rees"  was  unknown 
to  the  grand  jury,  nor  that  Joseph  H.  Rees  was  the  person 
meant  and  intended  as  the  person  charged  in  the  indictment, 
and  that  his  testimony  that  his  name  is  ''Joseph*'  consti- 
tutes a  fatal  variance.  This  objection  was  sustained  by  the 
court,  and  the  State  excepted,  and  the  court  charged  the 
jury  to  return  a  verdict  of  not  guilty. 

Errors  are  assigned  on  the  ruling  on  the  motion  to  quash 
the  second  and  third  counts,  in  excluding  the  receipt  signed 
"Jos.  n.  Rees,"  and  in  sustaining  the  motion  to  instruct  the 
jury  to  return  a  verdict  of  not  guilty. 

The  last  alleged  error  cannot  be  considered,  for  the  reason 

that  the  alleged  instruction  is  embraced  in  the  bill  of 

1.    exceptions  containing  the  evidence,  which  it  has  been 

held  cannot  be  done.     Curless  v.  State  (1909),  172 

Ind.  257,  and  cases  cited. 

As  to  the  exclusion  of  the  receipt  signed  "Jos.  H.  Rees," 
we  think  the  court  was  in  error.    "Jos."  is  a  recognized  and 
accepted  abbreviation  of  "Joseph"  by  all  lexicog- 
2..   raphers.     "Thos."  has  been  judicially  held  an  ac- 
knowledged abbreviation  of  "Thomas."    Studstill  v. 
State  (1849),  7  Ga.  2;  Commonwealth  v.  O'Baldmn  (1869), 
103  Mass.  210.    The  same  thing  was  held  as  to  "Jas."  for 
"James"  (People,  ex  rel.,v.  Tisdale  [1843],  1  Doug.  [Mich.] 
59,  65;  Stephen  v.  State  [1852],  11  Ga.  225,  241);  as  to 
"Jack"  and  "Jock"  for  "John"  (Walter  v.  State  [1886], 
105  Ind.  589);  "McKusick"  for  "Mac  Kusick"  (State  v. 
Kean  [1839],  10  N.  H.  347,  351,  34  Am.  Dec.  162) ;  "Rich" 
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for  ''Richard''  (State  v.  Dodson  [1881],  16  S.  C.  453); 
''Wm."  for  ''WiUiam"  (Linn  v.  Buckingham  [1838],  2  111. 
451). 

An  indictment  wherein  the  prosecutrix  was  named  as 
Susanna,  where  her  popular  name  was  Susan,  was  held  suf- 
ficient. State  V.  Johnson  (1872),  67  N.  C.  55.  See,  also, 
Trimble  v.  State,  ex  rel  (1837),  4  Blackf.  435. 

The  rule,  as  we  conceive  it  to  be,  is  that  an  indictment 

that  gives  a  popular,  or  commonly  used,  abbreviation  of  a 

Christian  name,  as  distinguished  from  a  proper  or 

3.  true  name,  is  not  bad,  and  that  it  is  sufficient  to  sus- 
tain an  averment  of  a  particular  name,  that  the  party 
is  usually  or  popularly  known  by  such  name,  or  a  common 
abbreviation  is  used,  which  is  accepted  by  the  party.  Rex  v. 
Williams  (1836),  7  C.  &  P.  ^298;  Regina  v.  Toole  (1857),  40 
Eng.  L.  &  Eq.  583;  State  v.  France  (1809),  1  Tenn.  434; 
Wharton,  Crim.  Ev.  (9th  ed.)  §95;  29  Cyc.  269;  State  v. 
McEwen  (1898),  151  Ind.  485,  and  cases  cited.  See,  also, 
Drake  v.  State  (1896),  145  Ind.  210  ;Rudicel  v.  State  (1887), 
111  Ind.  595;  Frazer  v.  State,  ex  rel.  (1886),  106  Ind.  471; 
Fenton  v.  State  (1885),  100  Ind.  598;  Myers  v.  State  (1884), 
93  Ind.  251 ;  United  States  Express  Co.  v.  Keefer  (1877),  59 
Ind.  263;  Eagan  v.  State  (1876),  53  Ind.  162;  West  v.  State 
(1875),  48  Ind.  483;  Oirous  v.  State  (1867),  29  Ind.  93; 
Jackson  v.  State  (1862),  19  Ind.  312;  Conaway  v.  Hays 
(1844),  7  Blackf.  159;  Taylor  v.  Commanioealth  (1871),  20 
Gratt.  825;  McBeth  v.  State  (1871),  50  Miss.  81;  Gardiner 
V.  People  (1866),  6  Parker  Cr.  155;  Bell  v.  State  (1860),  25 
Tex.  574;  Owen  v.  State  (1879),  7  Tex.  App.  329;  Common- 
wealth V.  Trainer  (1877),  123  Mass.  414;  City  Council  v. 
King  (1828),  4  McCord  ^487;  Fenton  v.  Perkins  (1832), 
3  Mo.  144;  Birch  &  Haden  v.  Rogers  (1833),  3  Mo.  227; 
Weaver  v.  McElhenon  (1850),  13  Mo.  89;  Oordon^s  Lessee 
V.  Holiday  (1805),  1  Wash.  C.  C.  285,  Fed.  Cas.  No.  5,610; 
Dages  v.  Brake  (1900),  125  Mich.  64,  83  N.  W.  1039,  84  Am. 
St.  556;  Estate  of  Lakemeyer  (1901),  135  CaL  28,  66  Pac 
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961,  87  Am.  St.  96;  Lanfear  v.  Mestier  (1866),  18  La.  Ann. 
497.  89  Am.  Dec.  658;  Power  v.  Bawdle  (1893),  3  N.  D. 
107,  54  N.  W.  404,  21  L.  B.  A.  328,  44  Am.  St.  511 ;  Beddick 
V.  State  (1889),  25  Pla.  112,  5  South.  704. 

The  only  material  distinction  is,  that  it  is  not  shown  that 

the  witness  was  popularly  known  and  called  **  Jos.  H.  Rees," 

but  it  is  shown  that  he  had  adopted  that  style  of 

2.  signature,  and  it  does  not  appear  that  he  was  known 
commonly  or  popularly  by  any  other.  The  variance 
was  immaterial  Courts  judicially  know  the  meaning  of  ab- 
breviations in  ordinary  use.  Hedderich  v.  State  (1895),  101 
Ind.  564,  51  Am.  Rep.  768;  Keams  v.  State  (1834),  3  Blackf. 
•334. 

The  objection  is  too  technical;  certainly  so  in  view  of  the 
provisions  of  §§2062,  subds.  4  and  5,  2063,  subd.  10,  Burns 
1908,  Acts  1905  p.  584,  §§191,  192;  Kruger  v.  State  (1893), 
135  Ind  573. 

We  have  not  been  favored  by  a  brief  from  appellee,  and 

while  the  second  and  third  counts  are  not  grammatically  well 

constructed,  we  perceive  no  element  lacking  to  con- 

4.  stitute  a  valid  charge  of  altering,  changing  and  de- 
facing the  receipt,  with  felonious  intent  to  defraud, 
and  a  valid  charge  of  uttering  as  genuine,  a  false,  altered, 
changed  and  defaced  receipt,  knowing  it  to  be  such,  with 
felonious  intent. 

The  appeal  is  sustained  as  to  the  question  of  rejecting 
the  receipt.  The  court  also  erred  in  sustaining  the  motion 
to  quash  the  second  and  third  counts  of  the  indictment,  and 
the  cause  is  remanded  to  the  court  below,  with  direction  to 
overrule  the  motion  to  quash  the  second  and  third  counts, 
and  for  further  proceedings  in  accordance  with  this  opin- 
ion. The  costs  are  adjudged  against  appellee. 


Digitized  by  LjOOQIC 


410  SUPREME  COURT  OP  INDIANA, 

Stauffer  v.  Hnlwick—176  Ind.  410. 


StAUFFER  V.  HULWICK. 
[No.  21,962.    Filed  NoTember  2,  1911.] 

1.  Deceit. — Fraud. — Misrepreaentatians, — Value  of  Land. — Oph^- 
ions.^Statutes.— Section  7468  Bums  1908,  H909  R.  S.  1881,  pro- 
Tiding  that  **no  action  shall  be  maintained  to  charge  any  person 
by  reason  of  any  representation  made  c(Micemlng  the  character, 
conduct,  credit,  ability,  trade  or  dealingH  of  any  other  person, 
unless  such  representation  be  made  in  writing  and  signed  by  tbe 
party  to  be  charged  thereby,  or  by  some  person  thereunto  by 
him  legally  authorized/*  does  not  apply  to  the  representations  of 
defendant  that  a  certain  person^s  land  "was  good  land,  and  was 
of  ample  value  to  secure  the  r^Miyment*'  of  plaintiflTs  loan, 
p.  412. 

2.  Deceit. — Fraud. — Misrepreseniaiiona. — Complaint. — A  complaint 
alleging  that  the  defendant  was  a  loan  agent,  that  he  applied  to 
plaintiff  to  make  a  loan  of  $600  on  certain  l^d,  representing 
that  such  land  was  good  and  ample  to  secure  the  loan,  that  he 
knew  such  representation  was  false  and  the  plaintiff  did  not,  bat 
relied  upon  his  representation,  that  plaintiff  made  the  loan  and 
lost,  to  her  damage,  states  a  canse  of  action,    p.  413. 

8.  DECErr.  —  Fraud. — Misrepresentations.—^ury. — ^Whether  repre- 
sentations of  value  constitute  mere  opinions,  or  affirmations  of 
facts,  is  a  question  for  the  Jury.    p.  413. 

4.  Appeal. — Briefs. — Evidence. — Where  neither  the  evidence,  nor 
a  succinct  recital  thereof,  is  set  out  in  appellant's  brief,  the  suffi- 
ciency of  the  evidence  cannot  be  questioned,    p.  413. 

5.  Appeal. —  Briefs, —  Instructions, —  Evidence. —  Wat' rer. —  ^Vhere 
appellant  In  the  statement  of  the  record  In  his  brief  fails  to  set 
out  the  questioned  instructions,  and  omits  any  reference  to  the 
admission  or  exclusion  of  the  questioned  evidence,  and  makes  no 
reference  to  such  matters  in  his  "points  and  authorities,"  no 
question  thereon  Is  presented,    p.  414. 

6.  Pleading. — Motion  for  Judgment  on. — ^A  motion  by  defendant 
for  Judgment,  notwithstanding  the  verdict,  because  of  the  al- 
leged insufficiency  of  the  complaint,  was  properly  overruled, 
where  the  complaint  was  sufficient,    p.  414. 

From  Lagrange  Circuit  Court;  James  8.  Dodge,  Judge. 

Action  by  Mary  Hulwiek  against  Harlan  A.  Stauffer. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Appellate  Court  under  §1405  Bums  1908,  Acts 
1901  p.  590.    Affirmed. 
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Deahl  &  Deahl  and  John  W.  Eanan,  for  appellant. 
L.  W.  Vail  and  Merritt  <fe  Duff,  for  appellee. 

Morris,  J. — TUs  appeal  is  from  a  judgment  in  favor  of 
appellee,  who  filed  her  complaint  in  the  circuit  court,  against 
appellant,  for  damages  for  alleged  fraudulent  representa- 
tions. 

The  judgment  was  on  the  amended  second  paragraph  of 
appellee's  complaint,  which  alleged  that  in  May,  1904,  ap- 
pellant was,  and  for  several  years  prior  thereto  had  been, 
engaged  in  the  practice  of  law  at  the  bar  of  the  Elkhart 
Circuit  Court,  and  during  all  that  time  was  also  engaged 
in  buying  and  selling  real  estate  and  lending  money  for 
others ;  that  appellant  represented  to  appellee  that  one  Hop- 
kins desired  to  procure  from  her  a  loan  of  $600,  to  be  se- 
cured by  a  mortgage  on  twenty  acres  of  land  situated  in 
Elkhart  county,  near  the  city  of  Goshen ;  that  appellant,  to 
induce  appellee  to  make  the  loan,  stated  that  the  land  ''was 
good  land,  and  was  of  ample  value  to  secure  the  repayment 
of  such  loan." 

Appellee,  who  had  no  means  of  ascertaining  tho  facts,  be- 
lieved the  statements  of  appellant,  and  delivered  to  appellant 
$600,  with  which  to  make  the  loan  to  Hopkins,  and  received 
and  accepted  the  note  for  the  loan,  secured  by  a  mortgage 
on  the  land. 

It  is  further  alleged  that  when  the  representations  were 
made,  and  when  appellee  parted  with  her  money,  the  land 
was  not  good,  but  was,  in  fact,  mostly  marsh  land,  under 
water,  could  not  be  reached  by  a  highway,  was  not  farming 
land,  was  not  of  ample  value  to  secure  the  proposed  loan,  in 
fact,  was  not  of  sufficient  value  to  pay  the  costs  and  expenses 
of  a  foreclosure  of  the  mortgage,  and  had  no  value  whatever 
as  security  for  the  loan.  Hopkins  was  insolvent  and  never 
repaid  the  loan,  and  appellee  lost  the  $600. 

It  is  further  alleged  that  appellant  knew  when  he  made 
said  representations  about  the  value  of  the  land  that  they 
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were  false,  and  knew  all  the  facts  to  be  as  heretofore  stated, 
but  he  knowingly  made  such  false  representations,  with  the 
fraudulent  intent  and  purpose  of  inducing  appellee  to  make 
the  loan,  and  by  means  thereof  did  deceive  appellee  and  in- 
duce her  to  part  with  her  money. 

The  lower  court  overruled  a  demurrer,  for  want  of  facts, 
to  said  paragraph  of  complaint,  and  this  ruling  is  assailed 
by  appellant  as  erroneous. 

It  is  claimed  by  counsel  for  appellant  that  the  complaint 
is  insufficient  under  §7468  Bums  1908,  §4909  R.  S.  1881,  be- 
cause the  alleged  fraudulent  representations  were  not 

1.  in  writing.  The  statute  is  as  follows : ' '  no  action  shaU 
be  maintained  to  charge  any  x>erson  by  reason  of  any 
representation  made  concerning  the  character,  conduct, 
credit,  ability,  trade  or  dealings  of  any  other  person,  unless 
such  representation  be  made  in  writing  and  signed  by  the 
party  to  be  charged  thereby,  or  by  some  person  thereunto 
by  him  legally  authorized,** 

We  are  of  the  opinion  that  the  statute  does  not  apply  to 
the  alleged  facts  of  this  case.  No  representation  was  made 
concerning  the  character,  credit,  conduct,  ability,  trade  or 
dealings  of  Hopkins.  The  statements  complained  of  were 
representations  of  the  quality  and  value  of  the  land.  An 
investment  in  a  real  estate  mortgage  was  contemplated,  and 
only  such  a  one  as  would  be  amply  secured  by  the  value  of 
the  land  mortgaged,  regardless  of  the  character,  conduct, 
ability  or  dealings  of  the  person  who  was  to  mortgage  the 
land  as  security  for  the  loan.  The  object  of  this  statute  was 
to  prevent  fraud,  and  not  to  shield  the  perpetrators  thereof. 
Cook  V.  Churchman  (1885),  104  Ind.  141 ;  Hodgin  v,  Bryant 
(1888),  114  Ind.  401;  Coulter  y.  Clark  (1903),  160  Ind.  311; 
Orover  v.  Cavanagh  (1903),  40  Ind.  App.  340. 

In  states  where  Lord  Tenterden's  act  has  been  substan- 
tially adopted,  as  in  Indiana,  the  tendency  of  court  decisions 
has  been  toward  a  strict  construction  of  its  provisiona   Ne- 
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vada  Bank  v.  Portland  Nat  Bank  (1893),  59  Fed.  338,  343; 
Walker  v.  Bussel  (1904),  186  Mass.  69, 1  Am.  and  Eng.  Ann. 
Cas.  688  and  note. 
It  is  next  contended  that  the  complaint  is  insufficient  be- 
cause the  representations  alleged  were  merely  expres- 

2.  sions  of  opinion  which  could  not  form  the  basis  of  an 
action  for  fraud. 

While  it  is  the  ordinary  rule  that  mere  representations  of 

value,  when  standing  alone,  are  not  sufficient  to  support  an 

action  for  fraud,  yet  such  representations,  under  cer- 

3.  tain  circumstances,  may  be  affirmations  of  facts ;  and 
whether  they  be  expression  of  opinion  or  affirmations 

of  facts  is  a  question  for  the  jury. 

In  the  case  of  Culley  v.  Jones  (1905),  164  Ind.  168,  this 
court  carefully  considered  the  question  of  law  here  involved, 
and  on  the  authority  of  that  case,  as  well  as  other  Indiana 
decisions,  we  hold  the  complaint  here  sufficient  to  repel  a 
demurrer.  Bish  v.  Beatty  (1887),  111  Ind.  403;  Manley  v. 
Felty  (1896),  146  Ind.  194;  IngaUs  v.  MiUer  (1889),  121 
Ind.  188;  2  Pomeroy,  Eq.  Juris.  §878. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  this  ruling  is  here  assigned  as  erroneous.  One  of 
the  grounds  for  the  motion  was  the  insufficiency  of  the  evi- 
dence to  support  the  verdict,  and  appellant  relies  on  this  for 
a  reversal. 

In  appellant's  brief  no  attempt  has  been  made  to  comply 
with  the  portion  of  rule  twenty-two  of  this  court  that  re- 
quires the  insertion  in  plaintiff's  brief  of  a  condensed 

4.  recital  of  the  evidence  in  narrative  form,  where  the 
sufficiency  of  the  evidence  to  support  the  verdict  is 

relied  on  for  a  reversal.  By  reason  of  this  failure,  appellant 
has  waived  his  right  to  a  consideration  of  the  sufficiency  of 
the  evidence. 

In  the  printed  argument  in  appellant's  brief  it  is  con- 
tended that  the  lower  court  erred  in  refusing  to  give  to  the 
jury  certain  instructions  requested  by  appellant,  and  in  ex- 
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eluding  certain  evidence  offered  by  him.    In  appel- 

5.  lant's  brief,  the  statement  of  the  record,  required 
by  the  fifth  clause  of  rule  twenty-two  of  this  court, 

wholly  omits  any  reference  to  any  instructions  given  or  re- 
fused, or  any  ruling  of  the  court  on  the  admission  or  exclu- 
sion of  evidence,  nor  is  any  reference  to  said  subjects  found 
in  the  brief  under  appellant's  ''Points  and  Authorities." 
Neither  is  there  a  condensed  recital  of  the  evidence  to  be 
found  in  the  brief.  By  reason  of  the  failure  of  appellant  to 
prepare  his  brief  in  accordance  with  the  twenty-second  rule 
of  this  court,  he  has  waived  his  right  to  a  consideration  of  the 
alleged  errors  in  the  refusal  of  requested  instructions  and 
the  exclusion  of  the  offered  evidence. 

Appellant  filed  a  motion  for  judgment  in  his  favor  not- 
withstanding the  verdict,  because  of  the  insufficiency  of  the 
complaint.    This  motion  was  overruled  by  the  lower 

6.  court,  and  that  ruling  is  here  assigned  as  error.    As 
the  complaint  was  sufficient,  there  was  no  error  in 

the  court's  action. 
Judgment  affirmed. 


Lewis  v.  Nielson. 

[No.  21,943.    Filed  November  3,  1911] 

1.  Uecktvebs.— Interlocutory  Order. — Appeal, — Statute. — **May.^ — 
The  statute  (§1289  Bums  1908,  fl231  R.  S.  1881),  proTidin^  that 
from  an  order  appointing  or  refnsing  to  appoint,  a  receiver,  an 
appeal  "may"  be  talcen  within  ten  days  thereafter,  such  appeal 
must  be  talcen  within  such  ten  days.    p.  415. 

2.  Recetvebs.  —  Interlocutory  Order,  —  App€€U.-^8tatute,  —  Under 
§1289  Bums  1908,  §1231  R.  S.  1881,  providing  that  from  an  order 
appointing,  or  refusing  to  appoint,  a  receiver,  the  aggrieved  party 
may  appeal  within  ten  days  thereafter,  such  appeal  must  be 
perfected  within  such  time  by  the  performance  of  all  acts  neces- 
sary to  give  the  Supreme  Court  Jurisdiction  thereof,    p.  416. 

3.  Appeal.— ftecord. — Exceptions. — When  Taken. — In  order  to  save 
any  question  in  adversary  proceedings,  the  aggrieved  party  must 
at  the  time  except  to  the  ruling  of  the  court;  but  where  such 
party  is  not  legally  before  the  court  his  exception  may  be  taken 
at  his  first  legal  opportunity,    p.  410. 
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4.  Appeal. — Dismissal — ^Where  a  defendant  In  a  suit  for  the  ap- 
pointment of  a  receiver  had  an  opportunity  on  April  22,  to  ex- 
cept to  the  order  appointing  a  receiver,  and  he  perfected  his 
appeal  from  such  order  on  June  20,  such  appeal  will  be  dismissed, 
p.  416. 

Prom  Lake  Superior  Court;  Lawrence  Becker,  Judge. 

Suit  by  Oluf  Nielson  against  William  D.  Lewis.  From 
an  interlocutory  order  appointing  a  receiver,  defendant  ap- 
peals.   Appeal  dismissed. 

Ralph  Ross  and  Walter  J.  Lotz,  for  appellant. 
Fred  Bamett,  for  appellee. 

MoiTKS,  J. — This  is  an  appeal  from  an  interlocutory  order 
appointing  a  receiver,  made,  without  notice,  April  17,  1911. 

Appellee  has  filed  a  motion  to  dismiss  the  appeal,  on  the 

ground  that  it  was  not  perfected  within  the  time  required  by 

§1289  Bums  1908,  §1231  R.  S.  1881.    Said  section, 

1.  which  makes  provision  for  appeals  from  interlocutory 
orders  appointing  or  refusing  to  appoint  receivers, 

reads  as  follows:  **In  all  cases  hereafter  commenced  or  now 
pending  in  any  of  the  courts  of  this  State,  in  which  a  re- 
ceiver may  be  appointed  or  refused,  the  party  aggrieved  may, 
within  ten  days  thereafter,  appeal  from  the  decision  of  the 
court  to  the  Supreme  Court,  •  •  •  upon  the  appellant 
filing  an  appeal  bond  with  sufficient  surety,"  etc. 

It  has  been  held  uniformly  by  this  court  that  when  a 

statute  provides  that  an  appeal  may  be  taken  within  a  time 

fixed  thereby,  the  appeal  must  be  perfected  within 

2.  that  time;  that  is,  an  appeal  is  taken  only  when  all 
the  acts  necessary  to  give  the  appellate  court  juris- 
diction of  the  appeal  have  been  performed  within  the  time 
fixed  by  tho  statute.    Barney  v.  Elkhart  County  Trust  Co. 
(1906),  167  Ind.  505,  507,  and  authorities  cited. 

It  has  also  been  held  by  this  court,  in  eases  where  a  re- 
ceiver was  appointed  after  notice,  that  unless  the  appeal 
noder  §1289,  supra,  was  perfected  by  giving  bond  and  filing 
the  transcript  in  this  court  within  ten  days  after  the  order 
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was  made  appointing  the  receiver,  the  appeal  would  be  dis- 
missed, because  not  perfected  within  the  time  required  by- 
said  section.  Vance  v.  Schayer  (1881),  76  Ind.  194;  Barney 
V.  Elkhart  County  Trust  Co.,  supra,  505,  507,  508;  Daugh- 
erty  v.  Payne  (1911),  175  Ind.  603,  and  cases  cited. 

It  is  settled  that  in  ordinary  adversary  proceedings,  in 
order  to  save  any  question  for  review  in  this  courts  an  ex- 
ception must  be  taken  at  the  time  the  ruling  is  made. 

3.  §656  Bums  1908,  §626  R.  S.  1881 ;  Matsinger  v.  Fort 
(1889),  118  Ind.  107;  Wahash  B.  Co.  v.  Dykeman 

(1892),  133  Ind.  56,  63,  and  caaes  cited;  Elliott,  App.  Proc. 
§§785,  786. 

It  has  been  held,  however,  that  §656,  supra,  must  be  con- 
strued in  the  light  of  the  presumption  that  in  adversary  pro- 
ceedings the  parties  litigant  are  before  the  court  or  at  least 
have  an  opportunity  to  be  present  when  the  ruling  is  made. 
**The  obligation  to  object  and  except  to  a  decision  of  the 
court  implies  that  the  party  required  to  object  and  except 
shall  be  afforded  an  opportunity  to  do  so.  Wabash  B,  Co.  v. 
Dykeman,  supra,  at  page  63. 

It  has  been  held  that,  where  a  receiver  has  been  appointed 
without  notice,  "if  an  exception  is  taken  at  the  first  legal 
opportunity  it  is  in  time.*'  Wabcish  B.  Co.  v.  Dykeman, 
supra,  at  page  64. 

Whether,  under  §1289,  supra,  an  appeal  can  be  taken  from 

the  appointment  of  a  receiver  without  notice,  within  ten  days 

after  the  aggrieved  party's  first  legal  opportunity  to 

4.  object  and  except  to  the  appointment — ^which  in  this 
case  was  April  22, 1911,  as  appears  from  the  record — 

need  not  be  determined,  for  the  reason  that  the  transcript 
was  not  filed  in  this  court  until  June  20,  1911,  more  than 
ten  days  thereafter. 

It  follows  that  appellee's  motion  to  dismiss  the  appeal 
must  be  sustained. 

Appeal  dismissed. 
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Standard  Forgings  CJompany  v.  Saffel. 

[No.  21,960.    Filed  November  3,  1911.] 

1.  Master  and  Sebyant.  —  Making  Excavations. — Negligence. — 
Complaint — Oeneral  Allegations, — ^A  complaint,  in  an  action  for 
Injuries  caused  by  the  caving  In  of  an  excavation,  near  the  edge 
of  which  was  a  large  pile  of  iron  bars,  alleging  generally  that 
defendant  "carelessly  and  negligently  directed  plaintiflf  to  dig 
said  hole  at  a  distance  of  two  feet  from"  said  bars,  by  reason 
whereof  plaintiff  was  injured,  is  sufficient  on  demurrer,    p.  421. 

2.  Masteb  and  Servant.  —  Foreman.  —  Authority.  —  Complaint.  — 
Facts  or  Conclusions. — ^An  allegation  in  a  complaint  that  defend- 
ant's foreman  had  "full  and  complete  authority  from  defendant 
to  order  and  direct  plaintiff  in  the  performance  of  his  worlc,  and 
to  require  him  to  obey  all  such  orders  and  directions,"  Is  one  of 
fact,  and  Is  not  a  mere  conclusion,    p.  421. 

3.  Masteb  and  SESVANT.^Excavations.— Character  of  Soil— No- 
tfce. — How  Alleged. — Complaint. — An  allegation  that  "the  condi- 
tion and  character  of  the  soil  were  well  known  to  defendant  at 
and  before  plaintiff's  injury,"  sufficiently  alleges  notice  of  the 
instability  of  the  soil,  if  notice  was  necessary,  which  caved  In, 
causing  plaintiff's  injuries,    p.  421. 

4.  Master  and  Servant. — Excavations. — Character  of  Soil. — Prop- 
ping.— Complaint. — A  complaint  alleging  that  defendant  ordered 
the  plaintiff  to  excavate  near  a  pile  of  iron  bars,  that  the  soil 
"consisted  of  quicksand,  saturated  with  water,"  and  that  it  was 
liable  to  cave  in,  which  was  known  to  defendant,  sufficiently 
shows  a  necessity  for  propping  the  sides  of  such  excavation. 
p.  421. 

5b  Master  and  Servant. — Excavations. — Instructions. — An  instruc- 
tion that  "plaintiff  alleges  that  the  iron  bars  fell  upon  him  be- 
cause the  hole  was  dug  too  close"  to  such  bars,  is  not  misleading 
though  the  complaint  actually  alleged  that  the  caving  in  of  such 
bars  occurred  because  the  hole  was  dug  "so"  close  to  them  that 
the  bars  caved  in.    p.  422. 

6.  Master  and  Servant. — Safe  Place. — Instructions. — An  instruc- 
tion that  it  is  the  duty  of  a  company  **to  furnish  its  servants 
with  a  reasonably  safe  place  in  which  to  perform  their  work," 
and  **to  exercise  reasonable  care  and  diligence  in  providing  his 
servant  with  ♦  •  •  safe  surroundings,"  correctly  states  the 
law.    p.  422. 

7.  Master  and  Servant. — Instructions. — AppUcahility  to  Evidence. 
— An  instruction  as  to  weighing  the  testimony  of  witnesses  was 

Vol.  176—27 
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not  Inapplicable  to  the  evidence  where  there  was  testimony  that 
plaintiff  was  a  Hungarian,  that  he  had  been  wheeling  ashes  until 
he  was  ordered  to  dig  in  the  excavation  wherein  he  was  injured, 
that  he  thought  it  was  safe  to  dig  therein,  that  he  did  not  notice 
the  iron  bars  that  fell  in,  that  he  was  working  with  his  back 
to  such  bars,  and  that  when  ordered  to  do  anything  plaintUf 
would  do  it.    p.  423. 

8.  Master  and  Servant. — Negligence, — Failure  to  Instruct  as  to 
Defenses. — Waiver. — ^The  failure  of  defendant  to  ask  for  any 
instructions  concerning  contributory  negligence,  assumption  of 
risk,  and  the  failure  of  a  foreman  to  use  proper  appliances  fur- 
nished, constitutes  a  waiver  of  any  alleged  error  in  the  court's 
failing  to  instruct  on  such  subjects,    p.  424. 

9.  Master  and  Servant. — Excavations. — Inexperienced  Servant. — 
Assumption  of  Risk. — A  company  is  liable  to  an  illiterate  Hun- 
garian for  ordering  him  to  work  in  an  excavation  that  had 
become  dangerous  because  of  quicksand,  and  near  the  edge  of 
which  excavation  a  heavy  pile  of  iron  bars  lay,  the  weight  causing 
the  side  of  the  pit  to  cave  in  upon  such  laborer,  the  company 
knowing  of  such  danger  and  knowing  that  such  laborer  did  not 
appreciate  the  danger,     pp.  424, 427, 428. 

10.  Master  and  Servant. — Assumption  of  Risk. — Basis. — Notice. — 
Notice,  actual  or  constructive,  of  the  danger,  constitutes  the  sole 
basis  for  the  doctrine  of  the  assumption  of  risk  on  the  part  of  a 
servant    p.  427. 

11.  Master  and  Servant. — Inexperienced  Servant. — Assumption  of 
Risk. — Jury. — ^Whether  a  servant  knew  of  the  danger,  or  did  not 
appreciate  it  because  of  inexperience,  are  questions  of  fact  for 
the  jury.    p.  427. 

12.  Master  and  Servant. — Vice-Principal. — Foreman. — A  foreman 
who  had  charge  of  an  excavation  and  who  ordered  the  plaintiff 
to  assist  therein  Is  a  vice-principal  and  not  the  plaintiffs  fellow 
servant    p.  428. 

From  Porter  Circuit  Court ;  Willis  C.  McMahan,  Judge. 

Action  by  Paul  Saffcl  against  the  Standard  Forgings 
Company.  From  a  judgment  for  plaintiflP,  defendant  ap- 
peals. Transferred  from  Appellate  Court  under  §1405 
Bums  1908,  Acts  1901  p.  590.    Affirmed. 

Bomherger,  Sawyer  <fc  Curtis^  for  appellant. 
F.  iV.  Oavit  and  J.  E.  Westfall,  for  appellee. 

IfORRis,  J. — ^Appellee  sued  appellant  for  damages  for  per- 
sonal injuries.     There  was  a  trial  by  jury,  a  verdict  for 
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plaintiff,  and  judgment  on  the  verdict  for  $1,800.  The  court 
overruled  a  motion  for  a  new  trial. 

The  errors  assigned  and  discussed  are  the  overruling  of  ap- 
pellant's  demurrer  to  the  amended  con\plaint,  and  overrul- 
ing the  motion  for  a  new  trial. 

So  much  of  the  amended  complaint  as  requires  considera- 
tion is  as  follows :  *'That  defendant  is  a  corporation  duly  or- 
ganized as  such,  and  was,  at  the  time  plaintiff  received  the 
injuries  hereinafter  alleged,  engaged  in  constructing  an  addi- 
tion to  a  certain  manufacturing  plant  then  operated  by  it, 
and  plaintiff  was  employed  by  defendant  to  work  as  a  com- 
mon laborer  in  and  about  said  portion  of  said  plant  while 
said  addition  was  being  constructed,  and  was  acting  in  the 
course  of  his  said  employment ;  that  in  the  course  of  his  said 
employment  plaintiff  was  required  to,  and  did  assist  other 
workmen  at  said  plant  in  digging  a  certain  hole  in  the  earth, 
ten  feet  wide  and  more  than  five  feet  deep ;  that  on  March 
8, 1907,  defendant  carelessly  and  negligently  directed  plain- 
tiff and  such  other  workmen  to  dig  sai^hole  at  a  distance  of 
two  feet  from  a  certain  pile  of  iron  bars,  each  bar  being  four 
feet  long  and  six  inches  square,  and  weighing  650  pounds ; 
that  said  pile  of  iron  then  consisted  of  such  pieces  piled  to  a 
width  and  breadth  of  four  feet  each  and  to  a  height  of  fif- 
teen feet;  that  plaintiff  at  the  time  of  digging  said  hole  and 
at  the  time  he  received  his  injuries  was  required  to  and  did 
conform  to  the  orders  and  directions  of  one  Johnson,  who 
had  full  and  complete  authority  from  defendant  to  order 
and  direct  plaintiff  in  the  performance  of  his  work,  and  to 
require  him  to  obey  all  such  orders  and  directions;  that  on 
said  March  8,  1907,  said  Johnson  did,  in  pursuance  of  such 
authority,  direct  plaintiff  to  work  near  said  pile  of  iron,  and 
plaintiff  did  so  work  under  the  order  and  direction  of  said 
Johnson;  that  the  soil  underneath  said  pile  of  iron  and  be- 
tween said  pile  of  iron  and  the  hole  that  was  being  dug,  con- 
sisted of  quicksand,  saturated  with  water,  and  was,  there- 
fore, prone  to  cave  in;  that  the  condition  and  character  of 
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the  soil  was  well  known  to  defendant  at  and  before  plain* 
tiff's  injury';  that  defendant  carelessly  and  negligently  re- 
quired plaintiff  and  said  other  workmen  to  dig  said  hole, 
without  in  any  way  protecting  the  sides  thereof  from  caving 
in,  or  protecting  said  pile  of  iron  to  prevent  it  from  falling 
upon  plaintiff  and  said  other  workmen,  if  the  sides  of  said 
hole  and  the  soil  underneath  said  pile  of  iron  should  give 
way  and  let  said  pile  of  iron  fall  into  said  hole ;  that  plain- 
tiff was  without  any  knowledge  as  to  the  tendency  of  the 
soil  to  cave  in  from  a  pressure  on  the  bank  near  the  hole 
that  was  being  dug;  that  he  was  of  less  than  ordinary  in- 
telligence and  experience,  was  incapable  of  speaking  the 
English  language,  and,  by  reason  of  his  inexperience  and 
lack  of  intelligence,  was  incapable  of  comprehending  the 
danger  of  said  soil's  caving  into  said  hole  from  underneath 
said  pile  of  iron,  and  precipitating  said  pile  of  iron  into  said 
hole  upon  him ;  that  by  reason  of  the  fact  that  defendant  had 
specially  ordered  him  to  work  in  said  place,  he  believed  it 
was  safe  to  work  therein  at  all  times  up  to  the  time  of  his 
said  injury;  that  on  said  day  plaintiff  and  other  workmen 
did,  in  obedience  to  said  order  and  direction,  proceed  to  dig' 
said  hole  as  directed,  and  when  they  dug  it  to  a  depth  of  five 
feet  the  earth  underneath  said  pile  of  iron  bars,  by  reason 
of  the  digging  of  said  hole  so  near  thereto,  and  by  reason  of 
the  character  and  condition  of  the  soil  underneath  said  pile 
of  iron  bars,  and  intervening  between  it  and  said  hole,  gave 
way  and  slid  into  said  hole,  and  said  iron  bars  by  reason 
thereof  fell  over  into  said  hole,  and  some  of  said  iron  bars 
fell  upon  plaintiff's  leg,  and  broke  both  bones  thereof;  that 
plaintiff's  said  injuries  were  caused  by  the  carelessness  and 
negligence  of  defendant,  before  alleged;  that  plaintiff  at  all 
times  before  his  injury  had  no  notice  or  knowledge  of  the 
danger  of  so  working  in  said  hole." 

It  is  oontondeti  by  appellant  that  the  allegation  that  "de- 
fendant carelessly  and  negligently  directed  plaintiff   •   •    * 
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to  dig  said  hole  at  a  distance  of  two  feet  from  a  cer- 

1.  tain  pile  of  iron  bars,"  etc.,  is  insufficient  to  charge 
negligence  because  no  facts  are  alleged  to  show  where- 
in defendant  was  negligent  in  so  doing.  Where  sufficient 
facts  are  alleged  to  show  the  existence  of  a  duty  on  the  part 
of  defendant,  the  characterization  of  an  act  as  negligently 
done  sufficiently  charges  negligence.  Chicago,  etc.,  R.  Co.  v. 
Laiyi  ( 1908 ) ,  170  Ind.  84.  No  motion  was  filed  by  appellant  to 
require  the  complaint  to  be  made  more  specific  and  certain. 
The  complaint  sufficiently  averred  negligence  to  repel  a  de- 
murrer. Effinger  v.  Fort  Wayne,  etc.,  Traction  Co.  (1911), 
175  Ind.  175. 

It  is  further  claimed  that  the  averment  in  the  complaint, 

that  foreman  Johnson  had  ''full  and  complete  authority 

from  defendant  to  order  and  direct  plaintiff  in  the 

2.  performance  of  his  work,  and  to  require  him  to  obey 
all  such  orders  and  directions,"  is  not  an  allegation 

of  fact,  but  merely  states  a  conclusion  of  the  pleader.  This 
position  is  not  tenable.  Knickerbocker  Ice  Co.  v.  Oray 
(1908),  171  Ind.  395. 

Appellant  also  contends  that  the  allegation  that  ''the 
condition  and  character  of  the  soil  were  well  known  to  de- 
fendant at  and  before  plaintiff *s  injury"  is  insuffi- 

3.  cient  to  allege  that  defendant  knew  of  the  condition 
of  the  soil  when  it  ordered  plaintiff  to  dig  the  hole,  or 

that  it  ever  had  knowledge  thereof  until  too  late  to  warn 
him.  Conceding  that  an  averment  of  knowledge  on  the  part 
of  appellant  was  necessary,  the  averment  was  sufficient.  BC' 
public  Iron  and  Steel  Co.  v.  Ohler  (1903),  161  Ind.  393;  Inr 
fJianapolis  Terra  Cotta  Co.  v.  Wachstetter  (1909),  44  Ind, 
App.  550. 
It  is  finally  contended  that  the  complaint  is  deficient  in 
failing  to  allege  facts  showing  the  practicability  of 

4.  protecting  the  sides  of  the  pit  during  the  progress  of 
digging,  and  Peterson  v.  New  Pittsburg  Coal,  etc., 
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Co.  (1898),  149  Ind.  260,  63  Am.  St.  289,  is  dted  to  sap- 
port  this  proposition. 

The  facts  averred  in  the  complaint  make  the  practicability 
and  necessity  of  protecting  the  sides  of  the  pit  so  obvious  as 
to  render  such  allegation  unnecessary.  The  complaint  was 
sufficient  to  withstand  appellant's  objections  thereto. 

The  motion  for  a  new  trial  requires  the  consideration  of 
the  court's  instructions  to  the  jury  and  the  sufficiency  of  the 
evidence  to  support  the  verdict. 

In  its  first  instruction,  the  court,  in  stating  the  substance 

of  the  complaint,  told  the  jury  that  ''plaintiff  alleges  that 

the  iron  bars  fell  upon  him  because  the  hole  was  dug 

5.  too  close  to  them. ' '    Appellant  contends  this  was  mis- 
leading and  erroneous,  because  the  complaint  alleges 

that  the  caving  resulted  because  the  hole  was  so  close  to  the 
iron  bars.  (Our  italics.)  This  stricture  does  not  deserve 
serious  consideration. 

The  sixth  instruction  was  as  follows:    ^^It  is  the  duty  of 

the  master  to  furnish  its  servants  tuith  a  reasonably  safe 

place  in  which  to  perform  their  work.    The  master's 

6.  duty  is  to  exercise  reasonable  care  and  diligence  in 
providing  his  servant  with  safe  appliances  and  sur- 
roundings, while  at  the  same  time  the  servant  ordinarily  as- 
sumes all  risks  incident  to  his  employment,  and  those  which 
are  patent  and  within  the  reasonable  range  of  his  observa- 
tion." I 

Appellant  insists  that  the  portion  of  the  instruction  itali-         | 
cized  is  erroneous,  and  says:    ''The  duty  of  the  master  is 
to  use  reasonable  care  to  furnish  his  servant  with  a  safe  place 
in  which  to  work.    His  duty  to  furnish  such  a  place  ia  dis- 
charged when  he  has  exercised  reasonable  care  to  that  end." 

The  definition  complained  of  has  frequently  been  approved 
by  this  court.  Haskell  dk  Barker  Car  Co.  v.  Przezdziankowsh 
(1908),  170  Ind.  1,  14  L.  R.  A.  (N.  S.)  972,  127  Am.  St 
352;  Cleveland,  etc.,  R.  Co.  v.  Perkins  (1908),  171  Ind.  307; 
Pennsylvania  Co.  v.  Whitcomb  (1887),  111  Ind.  212.    But 
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if  it  should  be  conceded  that  appellant's  contention  is  correct, 
the  instruction  taken  as  a  whole  is  harmless,  for  in  the  next 
sentence  the  court  defines  the  master's  duty  to  be  *' to  ex- 
ercise reasonable  care  and  diligence  in  providing  his  servant 
with    •    •    •    safe  surroiuidings.'* 

The  eighth  instruction  given  by  the  court  was  as  follows: 
"You  are  instructed  that  if  the  testimony  of  a  witness  ap- 
pears to  be  fair  upon  its  face,  is  not  unreasonable,  and 
7.    is  consistent  with  itself,  and  the  witness  has  not  been 
in  any  manner  impeached,  then  you  have  no  right  to 
disregard  the  testimony  of  such  witness  from  mere  caprice 
and  without  cause.    It  is  the  duty  of  the  jury  to  consider  the 
whole  of  the  evidence,  and  to  render  a  verdict  in  accordance 
with  the  weight  of  all  the  evidence  in  the  case.*' 

Counsel  for  appellant  in  their  brief  say  that  **  instructions 
must  be  applicable  to  the  issues;  there  must  be  some  legal 
reason  for  the  giving  of  an  instruction.    The  eighth  instruc- 
tion states  a  rule  for  weighing  the  testimony  of  a  witness 
in  order  to  reconcile  the  evidence,  etc.,  whereas,  in  fact, 
there  was  not  a  syllable  of  conflicting  testimony  in  the  case. " 
Appellee  testified  that  he  was  thirty  years  old,  a  native 
of  Hungary,  spoke  only  the  Slavic  language,  had  worked  on 
farms  in  Europe,  and  had  not  been  in  America  a  great  length 
of  time ;  that  he  was  wheeling  ashes  about  a  half  hour  before 
the  accident,  and  was  ordered  by  foreman  Johnson  to  dig  in 
the  excavation,  and  he  obeyed  the  order;  that  he  thought  be- 
cause he  was  ordered  to  dig  in  the  pit  that  it  was  safe;  that 
he  did  not  notice  the  pile  of  iron  before  the  accident;  that 
he  was  working  with  his  back  towards  the  iron  pile. 

Another  witness,  in  answer  to  a  question  concerning  the 
amount  of  intelligence  possessed  by  plaintiff  said:  ^'When 
the  boss  tell  him  this  or  that,  he  do  it.*' 

In  view  of  said  evidence,  we  do  not  think  the  court  erred 
in  giving  the  eighth  instruction. 

Appellant  complains  because  the  court  gave  no  instruc- 
tion on  the  theory  that  the  master  is  not  responsible  for  the 


Digitized  by  LjOOQIC 


424  SUPREME  OOUBT  OP  INDIANA, 

SUadard  Forsln^  Ga  r.  SalM--176  Ind.  417. 

negUgence  of  a  foreman  in  failing  to  use  proper  ap- 

8.  pliances  famished,  and  also  because  the  court  failed 
to  instruct  the  jury  on  the  subjects  of  assumed  risk 

and  contributory  negligence. 

It  will  be  noted  that  the  trial  court  did,  in  its  sixth  in- 
struction, heretofore  recited,  advert  to  the  subject  of  assump- 
tion of  risk.  Appellant  requested  no  instructions,  except  a 
peremptory  one,  which  was  refused.  It  was  the  duty  of 
counsel  for  the  parties  to  assist  the  court  in  so  presenting  the 
case  to  the  jury  as  to  secure  a  just  verdict.  The  presumption 
must  obtain,  that  if  appellant's  counsel  had  requested  the 
trial  court  to  instruct  the  jury  in  reference  to  any  theory 
of  defense  disclosed  by  the  evidence,  the  court  would  have 
granted  the  request  The  failure  to  make  any  such  request 
must  be  held  a  waiver  of  the  right  to  have  the  jury  so  in- 
structed. Cmm  V.  State  (1897),  148  Ind.  401;  Cincinnati, 
etc.,  R.  Co,  V.  Smock  (1893),  133  Ini  411 ;  W.  J.  HoUiday  & 
Co.  V.  Highland  Iron,  etc.,  Co.  (1909),  43  Ind.  App.  342. 

Appellant  insists  that  the  verdict  is  not  sufficiently  sus- 
tained by  the  evidence,  because   (1)   appellee  voluntarily 
chose  to  dig  near  the  pile  of  iron,  and,  in  the  absence 

9.  of  evidence  that  appellant  knew  that  appellee  had  dug 
to  the  danger  point  in  time  to  warn  him,  appellant  is 

not  liable ;  (2)  appellee  was  free  to  act  on  his  own  judgment 
as  to  the  details  of  the  work;  (3)  the  danger  was  open  and 
obvious,  and  appellee  must  be  held  to  have  assumed  the  risk; 
(4)  there  is  a  failure  of  the  evidence  to  show  that  the  fore- 
man knew  of  the  danger  in  time  to  warn  appellee;  (5)  the 
evidence  shows  that  appellant's  foreman  could  have  used 
plank  to  ** shore  up*'  the  sides  of  the  pit,  and  appellant  is 
not  responsible  for  the  negligence  of  the  foreman;  (6)  if 
the  accident  was  caused  by  the  negligence  of  the  foreman  in 
ordering  appellee  to  dig  in  the  pit,  such  negligence  cannot  be 
imputed  to  appellant;  (7)  appellee  must  be  held  to  have 
assumed  the  risk  involved  in  working  in  a  pit  which  was  a 
part  of  appellant's  factory  construction  work;  (8)  appellee 
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negligently  failed  to  exercise  ordinary  care  for  his  own 
safety,  whether  acting  in  obedience  to  a  special  order,  or  not. 

The  evidence  warranted  the  jury  in  finding  the  following 
facts:  Defendant  is  a  corporation  engaged  in  iron  manu- 
facture. Plaintiff  at  the  time  of  the  accident  was  thirty  years 
old.  He  was  a  native  of  Hungary,  spoke  the  Slavic  language, 
but  could  neither  speak  nor  understand  English.  He  came 
to  America  a  little  less  than  two  years  before  the  accident. 
Since  his  arrival  here  he  had  been  in  the  employ  of  appel- 
lant the  greater  part  of  the  time,  performing  common  labor, 
such  as  shoveling  coal  and  wheeling  ashes.  He  was  a  person 
of  less  than  ordinary  intelligence,  and  believed  that  he  had  to 
obey  the  orders  of  the  foreman,  regardless  of  the  character 
of  the  order. 

Appellant  decided  to  install  a  hammer,  which  required  a 
pit  twenty  by  twentynsdx  by  eight  feet  in  which  to  construct 
the  foundation.  The  location  of  the  excavation  was  marked 
on  the  ground  in  appellant's  shop  by  its  general  superin- 
tendent, Jemberg,  and  the  supervision  of  the  construction 
of  the  pit  was  entrusted  to  one  Johnson,  who  had  sole  and 
exclusive  authority  to  place  employes  at  work  in  the  exca- 
vation, and  thereafter  to  direct  their  work.  On  the  outside 
of  the  shop,  150  feet  away  from  the  pit,  were  planks  sharp- 
ened at  one  end,  and  intended  by  appellant  to  be  used  to 
prevent  the  walls  of  the  excavation  from  caving,  by  driv- 
ing them  down  near  the  edges  of  the  walls.  It  was  not  in- 
tended by  appellant,  however,  that  these  planks  should  be 
used  until  the  pit  reached  a  depth  of  about  six  feet,  or  until 
enough  water  was  struck  to  make  it  dangerous.  The  ground 
in  which  the  pit  was  being  dug  consisted  principally  of  sand, 
which  moved  easily  when  wet.  Within  three  feet  of  one  side 
of  the  pit  was  a  pile  of  iron  billets,  each  six  inches  square 
and  four  feet  long.  These  were  piled  by  laying  them  side  by 
side,  in  tiers  four  feet  wide,  the  billets  in  each  successive  tier 
being  laid  at  right  angles  to  those  in  the  tier  below.  The 
pile  of  billets  was  twelve  feet  high.    Two  days  before  the 
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accident  Johnson  placed  four  or  five  laborers  at  work  making 
the  excavation,  which,  after  two  days  worii:  thereon,  reached 
a  depth  of  about  four  feet. 

On  the  morning  of  the  accident  appellee  was  working 
under  a  foreman,  other  than  Johnson,  wheeling  ashes.  John- 
son went  to  him,  took  him  to  the  pit,  where  three  other 
laborers  were  digging,  and  directed  him  to  work  in  the  pit, 
by  x>ointing  down  into  it.  Appellee  obeyed  the  direction  of 
Johnson  by  getting  down  into  the  pit  and  commencing  to 
dig.  He  had  worked  there  for  about  half  an  hour,  when 
the  pile  of  iron  billets  toppled  over,  and  a  number  of  them 
fell  upon  him.  His  fellow  workmen  attempted  to  extri- 
cate him  by  prying  the  load  of  billets  off  his  body,  but 
failed,  and  it  was  necessary  to  remove  them  with  a  crane. 
As  a  result  of  the  accident  appellee  sustained  very  severe 
injuries. 

Appellee,  before  the  accident,  had  not  noticed  the  pile 
of  billets,  and  did  not  apprehend  danger.  On  the  day  be- 
fore the  accident,  when  the  pit  was  from  three  to  three 
and  a  half  feet  deep,  water  commenced  to  ooze  in  at  the 
bottom,  and  the  sand  was  caving  in  to  a  limited  extent 
from  the  sides  of  the  pit.  Nothing  was  done  towards 
protecting  the  sides  from  caving.  The  laborers  in  the  pit 
were  not  authorized  to  get  the  planks  and  use  them  to  pro- 
tect the  walls  from  caving.  Foreman  Johnson  was  author- 
ized to  use  the  planks  for  protection  when  the  situation  be- 
came dangerous,  but  in  other  pits  constructed  they  had  not 
been  used  until  a  depth  of  about  six  feet  had  been  reached 

The  iron  had  been  piled  before  appellant's  general  super- 
intendent had  marked  the  place  for  the  excavation.  This 
superintendent  had  occupied  that  position  for  five  yean,  and 
had  marked  the  places  for  more  than  two  hundred  ma^ 
chineiy  foundations  in  the  plants  and  knew  that  all  the 
ground  covered  by  the  plant  consisted  of  loose  sand,  that 
flows  easily  when  there  is  water,  and  that  there  was  water 
At  not  over  six  feet  below  the  surface. 
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Appellant,  before  the  accident,  knew  that  appellee  could 
neither  speak  nor  understand  English,  and  knew  he  was  a 
person  of  less  than  ordinary  intelligence.  Any  person  of 
ordinary  intelligence  could  have  observed  that  it  was  dan- 
gerous to  go  into  the  pit  to  work  when  appellee  was  ordered 
to  work  therein,  but,  by  reason  of  his  lack  of  intelligence, 
appellee  did  not  apprehend  auy  danger. 

Assumption  of  risk,  as  a  defense  against  liability  for  neg- 
ligence, depends  wholly  on  the  servant's  knowledge,  actual 
or  constructive,   of  the   existence   of   danger,   and 

10.  without  such  knowledge  the  risk  is  not  assumed. 
City  of  Fart  Wayne  v.  Christie  (1901),  156  Ind,  172; 

Baltimore,  etc.,  B.  Co.  v.  Walker  (1908),  41  Ind.  App.  588; 
1  Labatt,  Master  and  Serv.  p.  638;  Union  Pac.  E.  Co.  v, 
O'Brien  (1896),  161  U.  S.  451,  16  Sup.  a.  618,  40  L. 
Ed.  766. 

The  evidence  shows  without  controversy  that  appellee,  be- 
fore the  accident,  did  not  notice  the  pile  of  iron,  the  falling 

of  which  caused  the  injury.    While  the  danger  was 
9.    sufficiently  obvious  to  charge  a  person  of  ordinary 

intelligence  with  knowledge  thereof,  the  complaint  al- 
leges and  the  evidence  shows  that  appellee  was  not  a  per- 
.son  of  ordinary  intelligence,  and  while  that  fact  would  not 
absolve  him  from  the  duty  of  exercising  such  intelligence  as 

he  possessed,  in  apprehending  danger,  the  question  as 

11.  to  whether  he  should,  under  the  facts  disclosed,  be 
charged  with  constructive  knowledge  of  his  peril,  was 

one  of  fact  for  the  determination  of  the  jury,  and  we  do 
not  feel  warranted  in  disturbing  its  finding.  City  of  Fort 
Wayne  v.  Christie,  supra;  Di  Bari  v.  J.  W.  Bishop  Co. 
(1908),  199  Mass.  254,  85  N.  E.  89,  127  Am.  St.  497,  17  L. 
K.  A.  (N.  S.)  773;  Fitzgerald  v.  Connecticut  River  Paper 
Co.  (1891),  155  Mass.  155,  29  N.  E.  464,  31  Am.  St.  537; 
Consolidated  Stone  Co.  v.  Summit  (1899),  152  Ind.  297. 

Foreman  Johnson,  in  ordering  appellee  to  work  in  the 
excavation,  acted  in  the  place  of  appellant,  represented  it, 
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was  its  vice-principal,  and  was  not  a  fellow  servant  of 
12.    plaintiflf.     City  of  Fort  Wayne  v.  Christie,  supra. 

Appellant's  representative  knew  the  day  before  the 
accident  that  the  danger  point  had  been  reached,  becanse 

water  was  seeping  into  the  excavation,  and  causing 
9.    the  sand  to  move.    In  the  face  of  such  conditions,  on 

the  next  morning,  without  making  any  effort  to  pro- 
tect the  sand  walls  of  the  pit  from  caving,  appellee  was  or- 
dered to  go  into  the  pit  and  dig.  In  protecting  himself  from 
danger,  appellee  was  handicapped  not  only  by  his  lack  of 
ordinary  intelligence,  but  by  his  inability  to  understand  the 
English  language,  if  warning  were  given.  His  fellow  Isr 
borers  escaped  injury  when  the  sand  foundation  of  the  pile 
of  iron  slipped  into  the  pit  and  let  the  pile  topple  over.  It 
was  negligence  on  the  part  of  appellant  to  order  appellee, 
handicapped  as  he  was,  to  work  in  this  place. 

The  verdict  finds  appellee  guiltless  of  contributory  negli- 
gence.   The  evidence  supports  this  finding. 

The  correct  result  was  reached  by  the  court  below.  There 
was  no  error  that  affected  the  substantial  rights  of  appel- 
lant.   Judgment  affirmed. 


Wabash  Railroad  Company  v.  Railroad  Commis- 
sion OF  Indiana. 

[No.  21,652.    Filed  June  30,  1911.    Rehearing  denied  November  3, 

1911.] 

1.  Railroads. — Hightoay  Crossings, — Duties, — A  railroad  company 
that  constructs  its  track  over  a  highway  must  restore  such  high- 
way to  its  former  condition  of  usefulness  and  safety  and  so 
maintain  it ;  and  if  this  cannot  be  done  by  a  grade  crossing,  the 
company  must  do  it  by  constructing  its  tracks  over  or  under  sndi 
highway,  or  by  constructing  the  highway  over  or  under  its  tracka 
p.  436. 

2.  R  AiLBOADS. — H Igli  way  Crossings, — Manda mu s. — Wh I le  a  railroad 
company  is  required,  upon  the  order  of  the  proper  authority,  to 
construct  a  useful  ani  safe  highway  crossing,  the  manner  of  con- 
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structing  said  crossing  Is  within  its  discretion;  but  if  the  mode 
chosen  fails  properly  to  execute  the  duty,  mandamus  lies  to  com- 
pel such  company  to  construct  a  crossing  that  conforms  to  legal 
requirements,    p.  436. 

3.  Railroads. — Highway  Crossings, — Action  to  Enforce  Making  of, 
— Parties, — Trustees, — ^A  township  trustee  may  maintain  an  ac- 
tion to  compel  a  railroad  company  to  construct  and  maintain  a 
proper  highway  crossing,     p.  437. 

4.  Railroads. — Commissions. — Powers. — ^A  railroad  commission  has 
only  such  powers  as  are  expressly  granted  by  statute,    p.  438. 

6.  Railroads. — Commissions,— Suits  to  Compel  Companies  to  Es- 
tablish Hightcay  Crossings. — Under  §5553  Burns  1908,  snbd.  b, 
Acts  1907  p.  454,  S19,  providing  that  the  railroad  commission 
shall  Investigate  any  defective  highway  crossings  that  endanger 
the  safety  of  persons  on  the  trains  and  shall  recommend  changes, 
and  that  if  such  changes  are  not  made  as  directed  the  commis- 
sion "may  file  a  bill  in  equity  ♦  *  ♦  to  require  compliance 
with  its  order,"  and  §5530  Burns  1908,  Acts  1907  p.  454,  §17, 
requiring  the  commission  "to  enforce"  all  laws  regulating  rail- 
roads, the  railroad  commission  may  institute  a  suit  to  compel  a 
railroad  company  to  construct  a  proper  highway  crossing,  pp. 
438, 441.  ^r. 

6,  Railroads.  —  Killing    8tock.  —  Negligence,  —  Statutes,  —  Policffitmi^ 
Poicer, — Under  the  police  power  railroad  companies  are  required' 

to  fence  their  tracks,  in  order  to  lessen  the  danger  of  collision 
with  animate  objects,  with  the  consequent  peril  to  those  using 
such  railway;  and  companies  failing  thus  to  safeguard  their 
tracks  may  be  compelled  to  pay  for  animals  killed  thereon,  re- 
gardless of  the  question  of  negligence,    p.  440. 

7.  Railroads. — Highway  Crossings. — Suits  to  Enforce  Construction 
of. — Complaint,— A  complaint  by  the  railroad  commission  alleg- 
ing that  it  had  ordered  defendant  railroad  company  to  construct 
a  proper  highway  crossing,  that  defendant  refused,  and  showing 
the  facts  making  it  the  company's  duty  to  construct  such  cross- 
ing, is  suflficlent.    p.  441. 

From  Lagrange  Circuit  Court;  James  8,  Dodge,  Judge. 

Suit  by  the  Railroad  Commission  of  Indiana  against  the 
Wabash  Railroad  Company.  Prom  a  decree  for  plaintiff, 
defendant  appeals.    Affirmed, 

Stuart,  Hammond  &  Simtns  and  Merriit  &  Duff,  for  ap- 
pellant. 

John  W.  Hanan,  Louis  B,  Ewbank  and  J,  Frank  Hanan, 
for  appellee. 
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Monks,  J. — It  appears  from  the  record  that  appellee  in 
1909  investigated  the  grade  crossing  of  appellant  over  the 
highway  running  north  and  south  through  the  town  of  To- 
peka,  Lagrange  county,  Indiana,  and  made  an  order  recom- 
mending that  appellant  within  ninety  days  commence  and 
complete  the  work  necessary  to  separate  the  grade  of  said 
railroad  and  the  grade  of  said  highway  at  said  crossing,  and 
that  this  separation  be  made  by  constructing  said  highway 
under  the  grade  of  said  railroad,  so  that  **an  overhead 
clearance  of  at  least  fourteen  feet  shall  be  provided,  and 
90  that  the  roadway  so  constructed  shall  be  fifteen  feet  on' 
each  side  of  the  center  thereof." 

A  copy  of  this  order  was  served  on  appellant  September 
3,  1909.  Appellant  failed  and  refused  to  construct  said 
crossing  and  to  obey  said  order  of  appellee.  On  December 
22,  1909,  appellee  commenced  this  suit  to  compel  appellant 
to  construct  said  highway  crossing  as  requested  in  said 
order. 

It  appears  from  the  complaint  that  appellant  owns  and 
controls  a  line  of  railroad  extending  from  the  city  of  De- 
troit, Michigan,  to  the  city  of  Chicago,  Illinois;  that  said 
line  of  railroad  runs  across  Eden  and  Clear  Spring  town- 
ships in  Lagrange  county,  Indiana,  and  through  the  village 
of  Topeka,  which  lies  partly  in  Eden  township  and  partly 
in  Clear  Spring  township. 

It  is  alleged  in  the  complaint,  among  other  things,  that 
plaintiff  shows  the  court  that  defendant  is  now  operating 
said  line  of  railway,  and  is,  and  for  a  long  time  has  been, 
engaged  in  running  upon  and  over  said  railway  through 
said  village  of  Topeka  a  large  number  of  trains  every  day; 
that  it  now  runs,  and  for  a  long  time  past  has  run,  over  its 
said  railway,  through  said  village  of  Topeka,  twenty  trains 
within  every  twenty- four  hours;  that  under  defendant's 
present  schedule  it  operates  over  said  road  through  said 
village  five  passenger-trains  every  day  at  a  speed  of  from 
forty  to  sixty  miles  an  hour,  without  stopping  any  of  said 
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trains  at  said  village,  and  ten  freight-trains  at  the  rate  of 
thirty  miles  an  hour,  without  stopping  any  of  said  trains 
at  said  village.  Plaintiff  shows  the  court  that  upon  and 
along  the  section  line  extending  north  and  south  between 
said  section  thirty-one,  township  thirty-six  north,  range  nine 
east,  and  section  thirty-six,  township  thirty-six  north,  range 
eight  east,  extending  north  and  south  through  the  said  vil- 
lage of  Topeka  and  across  defendant's  said  railroad  and 
right  of  way  is  a  public  highway,  which  is  the  main  thor- 
oughfare for  travel  between  thfe  cities  of  Lagrange  and  Lig- 
onier,  and  for  all  of  the  surrounding  country  in  passing 
from  north  of  said  railroad  track  to  the  village  of  Topeka 
and  the  town  of  Ligonier,  and  for  all  of  the  surrounding 
country  south  of  said  railroad  track  to  the  village  of  To- 
peka and  the  town  of  Lagrange ;  that  such  highway  is  used 
every  day  by  travelers  driving  many  teams  and  vehicles; 
that  said  highway  constitutes  the  sole  means  of  communi- 
cation between  the  north  part  and  the  south  part  of  the  vil- 
lage of  Topeka,  and  is  the  only  street  in  said  village  that 
crosses  defendant's  railroad  track;  that  said  village  of  To- 
peka has  a  population  of  about  seven  hundred  inhabitants 
of  whom  about  five  hundred  fifty  live  north  of  said  defend- 
ant's railroad  track,  and  about  one  hundred  fifty  live  south 
of  said  railroad  track ;  that  in  said  village,  on  the  south  side 
of  said  railroad  track,  are  located  a  grist-mill  which  every 
year  buys  grain  of  the  value  of  $5,000,  and  elevators,  which 
every  year  buy  and  ship  from  said  point  grain  of  the  value 
of  $200,000;  that  said  grain  is  hauled  in  from  the  sur- 
rounding country,  and  in  order  to  reach  said  grist-mill  and 
elevators  the  owners  thereof  are  compelled  to  haul  it  across 
defendant's  said  railroad  track;  that  in  said  village  of  To- 
peka are  stockyards,  from  which  there  are  shipped  each 
year  animals  to  the  value  of  $125,000,  which  animals 
are  brought  in  from  the  surrounding  country  by  the 
owners  thereof,  and  to  reach  the  stockyards  they  must  be 
hauled  or  driven  along  said  highway  across  said  railroad; 
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that  at  said  village  there  is  located  a  creamery,  which  each 
year  buys  from  the  producers  in  the  surrounding  country 
cream  and  butter  fat  of  the  value  of  $40,000,  all  of  which  the 
producers  are  compelled  to  haul  upon  said  highway  across 
said  railroad;  that  there  is  a  coal  and  lumber  yard  at  said 
village,  which  sells  each  year  to  consumers  in  the  surrounding 
country  coal  and  lumber  of  the  value  of  $30,000,  all  of 
which  the  owners  are  compelled  to  haul  upon  said  highway 
across  said  railroad  track;  that  there  is  in  said  village  a 
schoolhouse,  at  which  there  is  a  daily  attendance  of  200  chil- 
dren during  eight  months  in  each  year,  and  that  of  these 
children  more  than  one-third  are  compelled  to  pass  along 
said  highway  across  said  railroad  track  to  reach  said 
schoolhouse  and  many  of  them  live  in  the  country  at  a  dis- 
tance from  the  schoolhouse,  and  are  compelled  twice  each 
day  to  drive  over  said  railroad  crossing  upon  said  highway 
in  covered  vehicles;  that  in  said  village  of  Topeka  there  is 
a  library  building  containing  a  lecture  parlor,  in  which  are 
conducted  a  lyceum  and  lecture  course,  to  which  a  large 
number  of  persons  resort  twenty-five  times  during  each 
year,  and  they  are  compelled  to  cross  said  railroad  track  in 
the  night,  in  passing  to  and  from  their  respective  homes; 
that  said  village  contains  a  theatre  and  fifteen  stores,  which 
supply  entertainment  and  merchandise  for  all  the  surround- 
ing country,  and  are  visited  by  a  large  number  of  persons 
every  day,  who  are  compelled  to  cross  said  railroad  track  on 
said  highway  in  passing  to  and  from  their  respective  homes; 
that  said  crossing  is  used  for  travel  upon  said  highway  across 
said  defendant's  railroad  more  than  five  hundred  times 
every  day  by  persons  who  necessarily  pass  over  said  railroad 
in  going  from  one  part  of  the  village  of  Topeka  to  another 
part  thereof;  that  from  said  crossing  to  the  next  highway 
crossing  over  said  railroad  on  the  east  is  a  distance  of  one 
mile ;  to  the  next  highway  crossing  over  said  railroad  on  the 
west  is  a  distance  of  one  mile,  and  that  in  the  entire  distance 
of  two  miles  between  said  crossings  there  is  no  other  highway 
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or  means  whatever  by  which  persons  north  of  defendant's 
railroad  can  pass  to  the  south  side  thereof,  or  by  which 
persons  south  of  said  railroad  track  can  pass  to  the  north 
thereof,  except  along  said  highway  and  over  said  crossing 
in  said  village  of  Topeka,  on  the  aforesaid  highway;  that 
defendant's  depot  stands  on  the  north  side  of  said  railroad 
track,  124  feet  west  of  the  center  of  said  highway,  and  the 
depot  platform  extends  for  a  distance  of  seventeen  feet  onto 
said  highway;  that  defendant's  switch  yards  are  near  said 
highway,  to  wit,  500  feet  west  of  said  crossing,  and  def end- 
ant 's  five  daily  trains,  west  bound,  that  stop  at  said  town  of 
Topeka,  are  stopped  on  said  railroad  in  such  a  manner  that 
they  extend  across  said  highway  and  obstruct  travel  thereon ; 
that  defendant  at  least  once  every  day  stops  a  local  freight- 
train  upon  said  crossing,  and  obstructs  it  from  fifteen  to 
thirty  minutes ;  that  defendant  continuously  obstructs  many 
teams  and  wagons,  together  with  their  drivers,  seeking  to 
travel  on  said  highway  over  said  crossing;  that  defendant 
has  neglected  and  refused,  and  now  neglects  and  refuses,  to 
restore  said  highway  intersected  by  its  road  to  its  former 
state,  or  to  such  a  su£Scient  degree  that  its  usefulness  would 
not  be  impaired,  and  to  construct  its  road  upon  and  across 
said  highway  in  such  manner  as  not  to  interfere  with  the 
free  use  thereof,  and  to  afford  security  for  life  and  prop- 
erty; that  defendant  has  constructed  and  now  maintains 
its  said  railroad  and  tracks  in,  upon  and  across  said  high- 
way on  an  embankment  ten  feet  above  the  level  of  said  high- 
way on  either  side;  that  it  has  constructed  and  now  main- 
tains a  steep  grade  leading  up  from  said  highway  on  either 
side  to  the  top  of  said  embankment,  and  to  the  crossing  over 
its  said  track;  that  said  highway  is  sixty  feet  wide;  that 
defendant  has  built  and  now  maintains  a  crossing  twenty 
feet  wide  over  its  said  railroad,  and  an  embankment  and 
grade  leading  up  thereto  from  either  side ;  that  the  top  of 
said  embankment  is  higher  than  the  eyes  of  a  person  riding 
Vou  176—28 
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in  a  wagon  or  buggy  upon  and  along  said  highway,  and  so 
high  that  a  person  driving  along  said  highway  toward  said 
crossing  cannot  see  a  traveler  driving  toward  said  crossing 
upon  the  highway  from  the  opposite  direction,  until  he 
has  reached  the  top  of  said  embankment,  and  by  reason  of 
such  fact,  and  because  of  the  narrow  crossing,  travelers  fre- 
quently meet  each  other  at  the  top  of  said  embankment  upon 
defendant's  track  in  such  a  way  that  it  is  very  difficult  for 
their  vehicles  to  pass,  and  they  are  compelled  to  stop  and 
turn  to  one  side  and  delay  for  a  long  time  upon  said  rail- 
road track;  that  the  approaches  and  grades  on  said  high- 
way that  lead  to  said  crossings  on  either  side  of  defend- 
ant's railroad  track,  are  so  steep  that  teams  of  horses  draw- 
ing loaded  wagons  are  liable  to  become  stalled,  and  unable 
to  pull  the  loaded  wagons  across  said  track,  and  are 
thereby  compelled  to  stop  for  a  long  time  upon  said  track; 
that  the  view  of  said  crossing  is  obstructed  by  many  build- 
ings on  each  side  of  the  railroad  track  near  said  highway; 
that  defendant  has  constructed  and  is  now  using  a  large 
number  of  side-tracks,  which  extend  from  a  point  twenty 
rods  west  of  said  crossing,  and  on  both  sides  of  the  main 
track  for  a  long  distance  west,  and  these  side-tracks  are  used 
by  said  defendant  for  storing  freight-cars;  that  said  cars 
are  allowed  to  stand  upon  said  side-tracks  for  months  at  a 
time,  thereby  entirely  obstructing  the  view  of  defendant's 
railroad  and  of  trains  approaching  from  the  west  on  said 
railroad ;  that  there  is  an  amount  of  travel  upon  and  along 
said  highway  over  said  railroad  at  said  crossing  which  needs, 
and  will  use,  if  provided  therewith,  a  traveled  track  thirty 
feet  wide ;  that  said  highway  is  frequently  used  by  travelers 
with  vehicles  twelve  feet  high ;  that  all  of  the  travel  in  and 
along  said  highway  could  be  fully  accommodated  by  an 
undergrade  crossing  beneath  said  railroad,  at  a  level  of 
not  more  than  four  feet  below  the  level  of  said  highway  as  it 
now  exists  on  either  side  of  said  crossing;  that  defendant's 
railroad  could  be  so  constructed  as  to  pass  over  said  high- 
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way  at  a  height  above  it  sufficient  to  permit  travelers  and 
vehicles  to  drive  beneath  it;  that  an  opening  in  said  em- 
bankment of  the  full  width  of  thirty  feet  and  of  the  full 
heighth  of  fourteen  feet  would  amply  accommodate  all  of 
the  travel  on  said  highway,  and  permit  all  persons  using 
said  highway  to  pass  from  one  side  of  said  railroad  track  to 
the  other  side  thereof  without  difficulty  or  danger;  that 
all  of  the  travel  on  said  highway  now  passes  over  a  crossing 
thirty  feet  in  width,  and  there  is  such  an  amount  of  travel 
on  said  highway  as  will  make  continuous  use  of  a  thirty 
foot  roadway;  that  an  opening  beneath  the  railroad  track 
fourteen  feet  in  height  is  necessary  to  permit  loaded  wagons, 
covered  vehicles,  traction  engines  and  separators  to  pass 
through ;  that  for  a  mile  east  of  said  highway  crossing  de- 
fendant's railroad  track  runs  at  a  heavy  down-grade  to  a 
point  near  said  highway  crossing,  and  that  from  that  point 
it  runs  westward  at  a  very  slight  grade,  and  is  nearly  level ; 
that  said  track  at  said  highway  crossing  is  two  feet  lower 
than  a  direct  line  drawn  from  the  top  of  the  present  grade 
of  defendant's  track  one  mile  east  of  said  crossing  to  a  point 
at  the  height  of  the  present  grade  of  defendant's  track  one 
mile  west  of  said  crossing,  so  that  to  make  a  uniform  grade 
for  said  track  through  and  across  said  sections  thirty-one 
and  thirty-six,  and  by  making  said  track  of  a  uniform  grade 
through  and  past  said  village  of  Topeka  and  said  sections 
thirty-one  and  thirty-six,  defendant's  track  might  be  raised 
two  feet  above  its  present  grade  without  any  injury  thereto. 
Plaintiff  shows  the  court  that  a  public  ditch  extends  from 
a  point  near  said  crossing  at  a  depth  below  said  highway, 
sufficient  to  afford  drainage  for  said  highway  and  such  an 
undergrade  crossing  beneath  said  railroad  track,  and  that 
the  bottom  of  said  ditch  is  ten  feet  below  the  level  of  said 
highway. 

Appellant  demurred  to  said  complaint  for  the  following 
reasons:  (1)  It  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  (2)  the  court  has  no  jurisdiction  of  the 
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subject-matter  of  the  action;  (3)  the  plaintiff  has  not  legal 
capacity  to  sue. 

The  demurrer  was  overruled  and  exceptions  saved  as  to 
ea/h  specification.  Appellant  refused  to  plead  over,  elect- 
ing to  stand  on  its  demurrer.  Thereupon  the  court  entered 
a  decree  in  favor  of  appellee,  ordering  appellant  ''imme- 
diately to  construct  a  sufficient  undergrade  crossing"  as 
prayed  for  by  appellee. 

Appellant  filed  a  motion  to  modify  said  decree,  for  the 
reasons  (1)  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  addon;  (2)  that  plaintiff  has 
no  authority  under  the  law  to  maintain  this  cause  of  action, 
nor  is  it  entitled  to  such  decree;  (3)  that  said  decree  is  not 
authorized  under  the  facts  stated  in  the  complaint,  which 
motion  was  overruled  and  exceptions  saved. 

It  is  well  settled  in  tins  State  that  the  right  of  a  railroad 

company  to  cross  a  highway  with  its  tracks  carries  with  it 

the  duty  on  the  part  of  the  company  to  restore  the 

].  highway  to,  and  keep  it  in  its  former  condition  of 
usefulness  and  safety,  and  if  this  cannot  be  done  by 
a  grade  crossing,  the  company  must  do  it  either  by  con- 
structing its  tracks  over  or  under  the  highway  or  the  high- 
way over  or  under  its  tracks.  3  Elliott,  Railroads  (2d  ed.) 
§§1102, 1105, 1107, 1111, 1112;  Chicago,  etc,  R.  Co.  v.  State, 
ex  rel  (1902),  158  Ind.  189,  and  authorities  cited;  Chicago, 
etc,  R.  Co.  V.  Luddington  (1910),  175  Ind.  35;  Xew  York, 
etc.,  R.  Co.  V.  Rhodes  (1909),  171  Ind.  521,  524;  Chicago, 
etc.,  R.  Co.  V.  State,  ex  rd.  (1902),  159  Ind.  237;  Cincinnaiiy 
etc.,  R.  Co.  V.  City  of  ConnersiiUe  (1908),  170  Ind.  316, 
323,  324;  State,  ex  rel,  v.  St.  Paul,  etc.,  R.  Co.  (1906),  98 
Minn.  380,  28  L.  R.  A.  (N.  S.)  298,  120  Am,  St.  581; 
Greenup  County  v.  MaysvUle,  etc.,  R.  Co.  (1889),  88  Ky. 
659,  661,  11  S.  W,  774;  City  of  MoundsvUle  v.  Ohio  River 
R.  Co.  (1892),  37  W.  Va.  92,  16  S.  E.  514,  20  L.  R.  A.  161; 
Baltimore  etc.,  R.  Co.  v.  State,  ex  rd.  (1902),  159  Ind.  510, 
517-521. 
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While  under  the  law  of  this  State  the  railroad  company 

may  have  a  discretion  as  to  the  manner  of  performing  this 

duty  of  providing  a  safe  and  usefxd  crossing,  it  is 

2.  a  ministerial  discretion.  ^'The  act  must  be  done,  and 
there  is  no  discretion  whether  it  will  or  will  not  do 
it.  If  the  mode  chosen  fails  to  execute  the  duty,  though  the 
company  claims  that  it  is  adequate,  the  law  by  mandamus 
will  compel  a  proper  performance,  pointing  out  in  the  writ 
the  point  of  failure,  and  what  must  be  done  so  that  there 
be  no  further  failure."  City  of  Moundsville  v.  Ohio  R.  Co., 
supra.  See,  also,  3  Elliott,  Railroads  (2d  ed.)  §§1106,  1111 ; 
1  Rorer,  Railroads  551 ;  8  Am.  and  Eng.  Eney.  Law  (2d  ed.) 
365,  370,  374;  19  Am.  and  Eng.  Ency  Law  (2d  ed.)  873, 
874;  Chicago,  etc.,  R.  Co.  v.  State,  ex  rel.  (1902),  158  Ind. 
189,  191;  Evansville,  etc.,  R.  Co.  v.  State,  ex  rel.  (1898), 
149  Ind.  276;  Cummins  v.  Evansville,  etc.,  R.  Co.  (1888), 
115  Ind.  417;  Oreenup  County  v.  Maysville,  etc.,  R.  Co., 
supra;  People,  ex  rel.,  v.  Dutchess,  etc.,  R.  Co.  (1874),  58 
N.  Y.  152;  State,  ex  rel.,  v.  St.  Paul,  etc.,  R.  Co,  (1886),  35 
Minn.  131,  28  N.  W.  3,  59  Am.  Rep.  313;  State,  ex  rel.,  v. 
Minneapolis,  etc.,  R.  Co.  (1888),  39  Minn.  219,  39  N.  W.  153 ; 
Commonwealth  v.  Proprietors,  etc.  (1854),  2  Gray  (Mass.) 
339,  352,  353. 

It  is  therefore  clear  that  it  was  the  duty  of  appellant  to 
place  and  keep  said  highway  crossing  in  such  a  condition  as 
not  to  interfere  with  the  use  thereof  by  the  public.  It  is 
equally  clear,  from  the  authorities  before  cited,  that  if  said 
railroad  company  has  restored  said  highway  in  an  improper 
manner,  but  contends  that  it  has  done  its  duty  in  this  re- 
spect, it  is  for  the  court  to  determine  whether  or  not  appel- 
lant has  done  its  duty,  and  if  not,  to  direct  how  it  shall  be 
done  so  it  may  not  again  fail.  Chicago,  etc.,  R.  Co.  v.  State, 
ex  rel.  (1902),  158  Ind.  189;  Baltimore,  etc.,  R.  Co.  v.  State, 
ex  rel.,  supra;  Chicago,  etc.,  R.  Co.  v.  State,  ex  rel.  (1902), 
159  Ind.  237;  Vandalia  R.  Co.  v  State,  ex  rel.  (1906),  166 
Ind.  219,  117  Am,  St.  370;  EvansvUle,  etc.,  R.  Co.  v.  State, 
ex  rel.,  supra. 
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Appellant  contends,  however,  that  the  action  must 

3.  be  brought  by  the  township  trustee  when  the  crossing 
is  without  the  limits  of  a  city  or  incorporated  town, 

and  by  the  city  or  town  when  the  crossing  is  within  the 
limits  of  such  city  or  town.  We  agree  that  the  action  may 
be  so  brought,  and  appellee,  as  we  understand,  so  concedes; 
but  appellee  contends  that  the  action  may  also  be  brought  hy 
the  railroad  commission  of  the  State,  and  in  support  of  such 
contention  cites  §§5550,  5553,  subd.  b,  Bums  1908,  Acts  1907 
p.  454,  §§17,  19. 

A  railroad  commission  is  a  tribunal  unknown  to  the  com- 
mon law,  and  possesses  only  such  powers  as  are  conferred 
upon  it  by  statute.  2  Elliott,  Railroads  (2d  ed.)  §§675, 

4.  682-685;  23  Am.  and  Eng.  Ency.  Law  (2d  ed.)  653, 
661 ;  33  Cyc.  47,  48 ;  Board,  etc.,  v.  Oregon  B.,  etc.,  Co. 

(1888),  17  Or.  65,  75-77, 19  Pac.  702;  State,  ex  rel,  v.  Yazoo, 
etc.,  B.  Co.  (1905),  87  Miss.  679, 40  South.  263 ;  State,  ex  rd., 
V.  Fremont,  etc., B.  Co,(lSSS),  23  Neb.  117, 126, 36  N.W.  305; 
Merrill  v.  Boston,  etc.,  Bailroad  (1884),  63  N.  H.  259,  264; 
Eastern  Bailroad,  etc.,  v.  Concord,  etc,  Bailroad  (1866),  47 
N.  H.  108,  111-112;  Bailroad  Com.  v.  Bailroad  Co.  (1885), 
26  S.  C.  353,  357,  2  S.  E.  127;  Trustees,  etc.,  v.  State  Board, 
etc.  (1893),  55  N.  J.  L.  436,  27  Atl.  809;  Neal  v.  Mortland 
(1892),  85  Me.  62,  26  Atl.  994;  Pittsburgh,  etc.,  B.  Co.  v. 
Bailroad  Com.  (1908),  171  Ind.  189,  208;  State,  ex  rel,  v. 
Indianapolis  Union  B.  Co.  (1903),  160  Ind.  45,  60  L.  R.  A. 
831.  It  is  evident,  therefore,  that  unless  the  legislature  has 
conferred  on  the  railroad  commission  authority  to  do  so,  it 
cannot  maintain  this  action. 

It  is  clear,  under  the  railroad  commission  act,  that  when- 
ever a  defective  crossing  endangers  the  security  of  persons 
traveling  on  trains,  it  becomes  the  duty  of  the  rail- 

5.  road  commission  to  cause  an  investigation  to  be  made, 
and  to  make  a  report  to  the  manager  or  superintend- 
ent of  the  railroad  company,  recommending  such  reasonable 
changes  as  are,  in  the  opinion  of  the  conmiission,  necessary 
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to  remedy  the  defects,  and  set  out  specifically  a  reasonable 
time  within  which  the  improvements  shall  be  made  by  the 
railroad  company.  And  if  they  are  not  so  made  within  the 
time  specified,  the  commission,  if  it  deem  it  best  to  do  so, 
may  file  a  bill  in  equity  in  some  circuit  or  superior  court  of 
the  State  having  jurisdiction  of  the  carrier,  to  require  com- 
pliance with  its  order.    §5553,  supra. 

The  averments  of  the  complaint,  the  truth  of  which  is 
admitted  by  appellant's  demurrer,  show  a  condition  at  said 
highway  crossing  that  was  a  constant  menace  to  the  security 
of  persons  riding  on  appellant's  trains,  as  well  as  to  persona 
traveling  on  the  highway  at  said  crossing.  These  facts  show 
a  danger  of  collisions  between  appellant's  trains  and  the 
users  of  said  highway.  Every  such  collision  is  fraught  with 
danger  to  the  persons  carried  on  appellant's  trains  and  to 
said  travelers  on  the  highway.  Even  if,  as  appellant  con- 
tends, the  railroad  commission's  act  does  not  inure  to  the 
benefit  of  the  general  public,  but  simply  to  the  public  using 
the  railroad,  it  is  clear  that  the  condition  set  out  in  appel- 
lee's complaint  was  a  menace  to  the  security  of  the  em- 
ployes of,  and  the  public  traveling  on,  appellant's  trains, 
which  it  was  the  duty  of  appellee  to  investigate  and  to  rec- 
ommend such  reasonable  changes  at  said  crossing  as  would 
afford  security  for  life  and  property,  and  would  not  inter- 
fere with  the  free  use  of  said  highway. 

Not  only  does  §5553,  supra,  provide  that  if  the  railroad 
company  refuses  to  make  said  changes  the  commission  ^'may 
file  a  bill  in  equity  •  *  *  to  require  compliance  with  its 
order,"  but  §5550,  supra,  provides  that  **the  commission  is 
hereby  authorized  and  required  to  enforce  •  •  •  such 
other  laws  of  this  State  as  shall  prescribe  the  duties  and 
obligations  and  regulate  the  conduct  of  the  carriers  subject 
hereto  in  their  dealings  with  the  public  and  each  other  as 
common  carriers  of  passengers  and  property  in  this  State, 
and  to  enable  the  commission  so  to  do  it  is  hereby  given  full 
power  and  authority  to  institute  and  prosecute  in  its  name 
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any  appropriate  action  at  law,  or  suit  in  equity,  in  any 
circuit  or  superior  court  of  this  State,  against  any  such 
carrier  to  compel  it  to  observe  the  requirements  of  this  act, 
and  all  other  laws  of  this  State,  and  the  orders  of  the  com- 
mission duly  made  pursuant  to  this  act,  or  any  other  law 
of  this  State."  We  are  not  required  to  decide  whether  the 
*' duties  and  obligations"  mentioned  in  said  section  relate 
to  the  general  public  or  to  the  public  using  appellant's  rail- 
road, as  the  result  of  this  case  would  be  the  same  in  either 
event. 

It  has  been  held  that  the  law  making  a  railroad  company 
liable  for  the  value  of  animals  killed  or  injured,  without  re- 
gard to  the  negligence  of  the  owner  thereof,  where 
6.  the  railroad  company  had  failed  properly  to  fence  its 
right  of  way,  is  a  proper  police  regulation,  not  be- 
cause of  the  abstract  right  of  the  owner  of  the  animal  to  re- 
cover therefor,  but  because  it  is  an  effectual  mode  of  securing 
the  safety  of  persons  riding  on  the  railroad  company's  trains 
by  preventing  ''cars  from  coming  in  collision  with  animate 
objects,  involving  not  only  the  destruction  of  such  object, 
but  most  likelj'  a  great  loss  of  human  life."  New  Albany, 
etc.,  R,  Co.  V.  Maiden  (1859),  12  Ind.  10.  See,  also,  New 
Albany,  etc,  R.  Co.  v.  TUton  (1859),  12  Ind.  3,  5,  6,  74  Am. 
Dec.  195;  hidianapolis,  etc.,  R.  Co.  v.  Chiard  (1865),  24  Ind. 
222-234,  87  Am.  Dec.  327;  McKinney  v.  Ohio,  etc.,  R.  Go. 
(1864),  22  Ind.  99,  100;  Indianapolis,  etc.,  R.  Co.  v.  McKin- 
ney (1865),  24  Ind.  283,  284-285;  Indianapolis,  etc.,  R.  Co. 
V.  Marshall  (1866),  27  Ind.  300;  Jeffersonville,  etc.,  R.  Co. 
V.  Dunlap  (1868),  29  Ind.  426,  428;  Indianapolis,  etc.,  R.  Co. 
V.  Parher  (1868),  29  Ind.  471 ;  Belief ontaine  R.  Co.  v.  Reed 
(1870),  33  Ind.  476,  479;  Toledo,  etc.,  R.  Co.  v.  Cary  (1871). 
37  Ind.  172;  Baltimore,  etc.,  R.  Co.  v.  Johnson  (1877),  59 
Ind.  ]88,  190;  Cincinnati,  etc.,  R.  Co.  v.  Hildreth  (1881), 
77  Ind.  504,  506;  Indianapolis,  etc.,  R.  Co.  v.  Totcnsend 
(1857),  10  Ind.  38;  Clark's  Admx.  v.  Hannibal,  etc.,  R.  Go. 
(1865 .\  36  Mo.  202,  219;  3  Elliott,  Railroads   (2d  ed.) 
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§§1182,  1190-1192;  Thornton,  Railroad  Fences  §§14,  15,  p. 
25;  33  Cyc.  312;  12  Am.-and  Eng.  Eney.  Law  1066. 

The  rule  declared  in  the  cases  jnst  cited  is  equally  appli- 
cable to  the  present  one,  as  it  can  scarcely  be  contended  that 
collisions  with  the  users  of  said  highway  crossing  will  be 
less  dangerous  to  persons  riding  on  appellant's  trains  than 
coUisions  with  animals  which  are  on  its  tracks  by  reason 
of  a  defective  fence.  In  both  cases  the  danger  to  the  per- 
sons aboard  its  trains  arises  from  appellant's  failure  to  do 
its  legal  duty. 

It  is  clear  that  whether  the  railroad  commission  has  au- 
thority to  order  appellant  to  put  this  crossing  in  a  safe  con- 
dition for  the  use  of  the  public  traveling  on  said 

5.  wagon  roadway  or  not,  it  became  its  duty  under 
§§5550,  5553,  supra,  to  require  appellant  to  make 
such  reasonable  changes  in  said  crossing  as  were  in  its  opin- 
ion necessary  to  make  it  safe  for  persons  riding  on  appel- 
lant's trains,  and  when  appellant  refused  to  comply  with 
said  order,  to  file  its  bill  in  equity  to  compel  compliance 
with  it. 

Appellant  also  contends  that  the  order  made  by  the  rail- 
road commission  was  not  a  reasonable  and  practi- 

7.  cable  one  under  the  facts  alleged  in  the  complaint. 
The  facts  alleged  clearly  show  that  it  was. 

It  follows  that  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint  or  the  motion  to  modify  the  judg- 
ment. 

Finding  no  available  error,  the  judgment  is  af&rmed. 


Retsek  v.  Harbart  et  al. 

[No.  21,951.    Filed  November  14,  1911.] 

.  Exceptions,  Bills  of — Instructions, — Including  in  General  Bill. 
— Where  a  precipe  for  a  transcript  excepted  "the  bill  of 
exceptions  containing  the  court's  Instructions  to  the  jury,  to- 
gether with  the  reporter's  longhand  transcript  of  the  evidence 
and  Its  incidents,"  and  the  clerk  certified  that  the  transcript  so 
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made  contained  copies  of  all  papers  and  entries  ''except  that  the 
bill  of  exceptions  containing  the  evidence  and  the  court's  instmc- 
tions  to  the  Jury  is  the  original/*  it  Is  evident  ttiat  appellant  has 
attempted  to  make  the  instmctions  a  part  of  the  original  bill  of 
exceptions,  and  to  bring  them  into  the  record  as  a  part  of  such 
bill.    p.  44a 

2.  Appeal. —  Instructions. —  Eow  Made  Part  of  Record. —  Bttls  of 
Exceptions. — Instractions  cannot  be  brought  into  the  record  on 
appeal  by  incorporating  them  in  an  original  bill  of  exceptions  as 
authorized  by  {067  Bums  1908,  Acts  1903  p.  338,  $7,  providing 
that  'in  case  an  original  bill  of  exceptions  shall  be  incori)orated 
into  the  transcript  •  •  ^  such  original  bill  of  exceptions 
shall  *  *  *  be  considered  as  a  part  of  such  transcript 
p.  443. 

3.  Appeal. — Instructions. — How  Made  Part  of  Record. — By  incor- 
porating ttiem  into  the  transcript,  instructions  which  contain  no 
memoranda  on  the  margins  thereof  do  not  become  a  part  of  the 
record  on  appeal  by  virtue  of  S5G0  Bums  1908,  {535  R.  S.  18S1, 
providing  that  ''at  the  close  of  each  instruction'*  the  Judge  shall 
write  "refused,  and  excepted  to,*'  or  "given  and  excepted  to,** 
and  shall  subscribe  and  date  such  memoranduuL    p.  444. 

4.  Appeal. — Instructions. — Hoto  Made  Part  of  Record. — ^Under  §561 
Burns  1906,  Acts  1907  p.  652,  providing  that  exceptions  to  in- 
structions may  be  taken  orally  and  entered  upon  the  minutes  of 
the  court,  or  by  a  signed  and  dated  memorandum  at  the  close 
of  the  Instructions,  such  oral  exceptions  must  be  taken  during 
the  term  and  before  the  raling  on  the  motion  for  a  new  trial  and 
be  shown  by  a  record  entry,  and  if  the  exception  be  by  memo- 
randum, it  must  he  dated;  and  such  latter  exception  Is  am- 
sldered  taken  at  the  time  of  signing  and  dating  the  mCTaorandum, 
a  recital  in  such  memorandum  of  the  time  of  taking  the  excep- 
tion being  insufficient,    p.  444. 

5.  Trial. — Instructions. — Requesting. — Courts  are  not  required  to 
give  requested  instmctions  not  signed  by  the  party  or  by  coun- 
sel,   p.  446. 

Prom  Laporte  Superior  Court;  Harry  B.  TuthUl,  Judge. 

Action  by  Praxida  Retsek  against  August  Harbart  and 
others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Transferred  from  Appellate  Court  under  §1405  Bums  1908, 
Acts  1901  p.  590.    Affirmed. 

Crumpacker  &  Crumpacker,  for  appellant 
James  F.  Oallaher,  for  appellees. 
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Cox,  J. — ^Appellant,  who  was  the  owner  of  a  certain  lot 
in  Michigan  City,  with  a  building  on  it,  sued  appellees— one 
the  owner  of  an  adjoining  lot  and  the  other  a  contractor — 
to  recover  damages  for  injury  to  her  property,  caused  by 
the  removal  of  the  lateral  support,  by  dicing  up  and  carry- 
ing away  her  soil  and  by  erecting  a  brick  wall  upon  her 
ground. 

Issues  were  joined  on  three  paragraphs  of  her  complaint, 
and  a  trial  by  jury  resulted  in  a  verdict  and  judgment  for 
appellees. 

The  only  errors  presented  as  cause  for  reversal  are  based 
on  the  giving  of  certain  instructions  by  the  court,  and  its 
refusal  to  give  instructions  tendered  by  appellant. 

Counsel  for  appellees  insist  that  neither  the  instructions 

given  nor  those  refused  are  properly  in  the  record.    That 

appellant  has  attempted  to  bring  the  instructions  be- 

1.  fore  this  court  by  incorporating  them  in,  and  making 
them  a  part  of,  the  original  bill  of  exceptions,  is  clear. 
By  appellant's  precipe  for  a  transcript,  the  clerk  was  re- 
quested to  make  out  and  certify  **a  true,  full  and  complete 
transcript  of  all  papers,  order-book  entries,  proceedings  and 
files  in  said  cause  now  on  record  in  the  office  of  the  clerk, 
•  *  *  excepting  the  bill  of  exceptions  containing  the 
court's  instructions  to  the  jury,  together  with  the  reporter's 
longhand  transcript  of  the  evidence  and  its  incidents,  and 
further  excepting  plaintiff's  original  complaint.  Said  bill 
of  exceptions  the  clerk  is  hereby  directed  to  insert  in  the 
transcript  at  the  proper  place,  without  copying  it." 

The  certificate  of  the  clerk  is  "that  the  above  and  fore- 
going transcript  contains  full,  true  and  correct  copies  of  all 
papers  and  entries  in  said  cause,  except  that  the  bill  of  ex- 
ceptions containing  the  evidence  and  the  court's  instructions 
to  the  jury  is  the  original,  as  required  by  the  foregoing 
precipe." 

The  contention  of  appellant's  counsel,  that  §7  of  the  act 
of  1903  (Acts  1903  p.  338,  §667  Bums  1908)  authorizes  the 
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bringing  of  instructions  into  the  record  on  appeal  hj 

2.  an  original  bill  of  exceptions,  has  been  settled  ad- 
versely   to    appellant.      The    question    was    given 

thorough  consideration  by  this  court  in  the  case  of  Curless 
V.  State  (1909),  172  Ind.  257,  and  it  was  there  held  that  said 
act  of  1903  did  not  change  the  law  as  it  had  long  prevailed, 
that  matters  contained  in  the  original  bill,  other  than  the 
evidence  and  matters  directly  incidental  thereto,  must  be 
disregarded  as  surplusage.  It  is  true  that  was  a  criminal 
case,  to  which  the  act  in  question  was  not  applicable,  but  the 
discussion  of  that  act  therein  showed  that  the  former  decision 
of  this  court  in  the  case  of  Marshall  v.  Matson  (1908),  171 
Ind.  238,  holding  that  under  our  code  the  only  original  paper 
that  may  be  incorporated  in  the  transcript  on  appeal  is  the 
original  bill  of  exceptions  containing  the  evidence,  as  pro- 
vided in  §657  Burns  1908,  Acts  1897  p.  244,  and  §667, 
supra,  was  well  decided. 

The  instructions  given  by  the  court,  and  those  requested 

by  appellant  and  which  the  court  refused  to  give,  are  found 

copied  in  the  transcript,  which  shows  that  they  were 

3.  filed  after  the  jury  was  instructed ;  and  if  it  be  con- 
ceded that  they  are  properly  there,  it  remains  to  be 

considered  whether  exceptions  have  been  taken  that  are  re- 
viewable under  any  other  provisions  of  the  code.  There  is 
manifestly  no  attempt  to  take  exceptions  to  the  giving  or  re- 
fusing to  give  instructions  under  §560  Bums  1908,  §535  R 
S.  1881,  for  there  is  no  memorandum  **on  the  margin,  or  at 
the  close  of  each  instruction,  'refused,  and  excepted  to,'  or 
*  given,  and  excepted  to,*  "  signed  by  the  judge  and  dated 
as  required  by  that  section. 

Section  561  Burns  1908,  Acts  1907  p.  652,  provides  that 

**  exceptions  to  the  giving  or  refusing  of  instructions  may  be 

taken  at  any  time  during  the  term,  and  the  same  may 

4.  be  taken  orally  and  entered  upon  the  record  or  min- 
utes of  the  court,  or  in  writing  at  the  close  of  the  in- 
structions requested,  or  given  by  the  court  of  its  own  mo- 
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tion,  in  which  case  the  party  excepting  or  his  counsel  shall 
enter  at  the  close  of  such  instruction  a  memorandum,  which 
shall  be  dated  and  signed,  setting  forth  in  substance  that 
such  party  excepts  to  the  giving  or  refusing,  as  the  case 
may  be,  of  each  of  the  above  instructions,  designated  by  its 
number."  It  is  further  provided  that  such  instructions,  to- 
gether with  the  exceptions  and  all  entries  in  respect  thereto, 
shall  be  a  part  of  the  record  without  bill,  and  as  such  may 
be  included  in  the  transcript  on  appeal.  It  will  be  seen 
that  under  the  provisions  of  this  section,  exceptions  may  be 
taken  and  preserved  for  review  in  two  ways— orally  and  in 
writing.  When  taken  orally,  the  exception  must  be  entered 
upon  the  minutes  of  the  court,  and  on  appeal  the  transcript 
must  contain  a  copy  of  such  entry,  or  the  exception  is  not 
available  for  review.  The  transcript  in  this  appeal  does  not 
show  that  an  oral  exception  was  taken  to  the  giving  of  the 
instructions  of  which  complaint  is  made.  "When  the  excep- 
tion is  taken  by  written  memorandum  at  the  close  of  the 
instructions  given  or  refused,  the  memorandum  must  be 
dated  and  signed  by  the  party  or  counseL  Here  an  attempt 
has  been  made  to  follow  this  method,  but  the  exception  to 
the  instructions  given,  while  signed  by  counsel,  is  not  dated, 
and  is  therefore  not  a  compliance  with  the  provisions  of 
this  section. 

The  exception  must  at  least  be  taken  during  the  term,  and 
before  the  ruling  on  the  motion  for  a  new  trial,  and  an  un- 
dated memorandum  stating  an  exception  conveys  no  knowl- 
edge as  to  whether  this  was  done.  An  exception,  when  taken 
in  writing  under  this  section,  is  not  taken  until  the  memoran- 
dum is  signed  and  dated.  Providence  Washington  Ins.  Co, 
V.  Wolf  (1907),  168  Ind.  690, 120  Am.  St.  395;  Inland  Steel 
Co.  V.  Smith  (1907),  168  Ind.  245.  Nor  can  a  recital  in  such 
a  memorandum,  that  ''plaintiff  at  the  time  of  the  giving  of 
the  within  instructions"  excepted  thereto,  import  the  verity, 
and  take  the  place  of  an  entry  on  the  minutes  of  the  court 
showing  an  oral  exception  taken. 
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The  instructions  tendered  by  appdiant,  and  which  the 

court  refused  to  give,  cannot  be  made  the  basis  of  just  com- 

plainty  even  if  it  be  conceded  that  the  record  dis- 

5.  closes  a  proper  and  timely  exception  taken  to  the 
court's  action,  for  the  record  shows  that  the  in- 
structions tendered  were  not  signed  by  appellant  or  her 
counsel,  and  it  has  many  times  been  held  that  in  such  case 
the  court  is  not  bound  to  give  instructions.  Pittsburgh,  tie., 
R.  Co.  V.  0' Conner  (1909),  171  Ind.  686,  and  cases  cited. 

The  judgment  of  the  lower  court  is  a£Srmed. 


Pry  et  al.  v.  Ramagb. 

[No.  21,001.    Filed  November  15,  1911.1 

1.  Appeal.— BWe/«.~Of7ii««{on  of  Questioned  Pleadings.—A.ppel 
lants*  failure  to  set  out  in  their  brief  in  words  or  in  substance 
the  questioned  complaint,  or  their  demurrer  thereto,  waives  any 
question  thereon,    p.  447. 

2.  Appeal. — Briefs, — Amendments, — ^Where  appellee's  brief  prop- 
erly questions  the  sufficiency  of  appellants'  brief  in  setting  out 
the  questioned  pleadings,  appellants'  failure  to  secure  permis- 
sion to  amend,  or  their  failure  to  amend  their  brief  is  fatal  to 
any  question  on  such  pleadings,    p.  448. 

3.  Appeal. — Dismissal — ^An  appeal  will  be  dismissed  where  no 
question  is  properly  presented,    p.  448. 

From  Blackford  Circuit  Court;  Charles  E.  Sturgis,  Judge. 

Action  by  Sarah  A.  Pry  and  others  against  Samuel  T. 
Ramage.  From  a  judgment  for  defendant,  plaintiffs  ap- 
peal. Transferred  from  Appellate  Court  under  §1405 
Bums  1908,  Acts  1901  p.  590.    Appeal  dismissed. 

Jay  A.  Hindman,  for  appellants. 
Simmons  &  Dailey,  for  appellee. 

Jordan,  C.  J. — This  action  was  commenced  by  appellants 
in  the  Grant  Superior  Court,  to  recover  from  appellee  upon 
a  certain  gas  lease.  Subsequently  the  cause  was  venued  to 
the  Blackford  Circuit  Court.    We  are  informed  by  appel- 
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lants'  brief  that  the  original  complaint  contained  three  para- 
graphs, and  that  a  demnrrer  was  sustained  to  each  of  these. 
Subsequently,  upon  leave,  an  amended  first  paragraph  of 
complaint  was  filed,  and  to  this  paragraph  a  demurrer  was 
also  sustained,  to  which  rulings  the  plaintiffs  excepted,  and 
upon  their  refusal  to  plead  further,  judgment  was  rendered 

for  defendant  upon  the  demurrer.    The  only  rulings 
1.    of  the  lower  court,  upon  which  appellants  base  their 

grounds  for  reversal,  relate  to  the  sustaining  of  the 
demurrer  to  each  paragraph  of  the  complaint. 

In  appellee's  brief,  filed  July  20,  1909,  he  contends  that 
since  appellants  have  failed  to  comply  with  the  provisions 
of  rule  twenty-two  of  the  Suprane  and  Appellate  Courts, 
therefore  the  alleged  errors  of  which  they  complain  have 
been  waived,  and  should  not  be  considered.  An  examina- 
tion of  appellants'  brief  verifies  this  contention  as  to  the 
noncompliance  with  rule  twenty-two.  Neither  paragraph 
of  the  complaint,  to  which  the  demurrer  in  the  lower  court 
was  sustained,  is  set  out  in  appellants'  brief  in  full  nor  in 
substance.  From  their  brief  we  are  unable  to  determine 
whether  the  paragraphs  in  question  omit  material  allega- 
tions, or  contain  sufficient  averment  of  facts  enabling  them 
or  either  of  them  to  withstand  a  demurrer,  and  this  ques- 
tion can  be  ascertained  by  the  court  only  by  resorting  to 
the  record.  Counsel  for  appellants  do  not  advise  us  in  their 
brief  whether  the  grounds  assigned  in  the  demurrer  sus- 
tained to  the  paragraphs  in  question  were  for  want  of  facts 
or  for  some  other  reason.  Under  rule  twenty-two,  the  de- 
murrer should  have  been  set  out  in  the  brief,  or  a  statement 
made  therein  to  show  that  it  was  for  want  of  facts,  or  other 
grounds,  as  the  case  might  be.  While  under  rule  twenty- 
two  appellants  were  not  required  to  set  out  the  demurrer 
in  full,  nevertheless,  they  were  required  to  state  in  their 
brief  the  ^rround  or  grounds  thereof.  This  they  failed  to  do. 
The  reason  for  the  requirement  of  rule  twenty-two,  in  re- 
spect to  the  preparation  of  briefs  in  a  case,  has  frequently 
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been  piven  in  decisions  of  this  court.  In  the  case  of  Sckrei- 
her  V.  Worm  (1904),  164  Ind.  7,  10,  this  court  said:  **The 
reason  and  purpose  of  the  rule  is  to  enable  each  of  the  five 
judges  of  the  court  to  examine  every  question  presented  in 
each  case,  and  to  form  an  opinion  upon  it  without  remov- 
ing the  record  from  the  hands  of  the  judge  to  whom  it  has 
been  distributed.  When  the  rule  was  adopted,  it  was  be- 
lieved that  it  would  insure  a  thorough  and  satisfactory  in- 
vestigation of  every  case  by  all  the  judges,  and,  where 
briefs  are  carefully  prepared  in  accordance  with  its  re- 
quirements, the  results  have  been  found  fully  commensurate 
with  the  benefits  anticipated  when  the  rule  was  adopted.'' 
Appellants  were  notified  by  appellee,  in  his  brief  filed  on 
July  20,  1909,  of  their  neglect  to  comply  with  rule 

2.  twenty-two  in  the  preparation  of  their  brief.    They, 
however,  made  no  application  to  the  court  for  leave 

to  amend  their  brief  in  order  to  make  it  conform  to  said 
rule.    The  failure  of  appellants  to  comply  with  the 

3.  requirements  of  said  rule,  operates  to  dismiss  their 
appeal.    Api>eal  dismissed. 


Lesueur  V.  The  State  op  Indiana. 

[No.  21,755.    Filed  May  23,  1911.    Rehearing  denied  and  (pinion 
modified  November  15,  1911.] 

1.  Gbiminal  Law. — Plea  in  Ahatem€nt.-—Indictfnent.'—Irregulan- 
ties. — ^A  plea  in  abatement  to  a  prosecution  by  Indictment  alleg- 
ing that  tlie  Judge  of  a  city  court  of  this  State  unlawfully  and 
without  Jurisdiction  issued  his  warrant  for  the  arrest  of  defend- 
ant, who  was  In  a  sister  state,  that  defendant  was  a  resident  of 
such  sister  state,  and  believing  the  warrant  to  be  legal,  and  with- 
out knowledge  of  his  legal  rights,  voluntarily  returned  to  tliia 
State,  that  such  Judge  was  the  attorney  for  the  prosecuting  wit- 
ness, that  he  appointed  a  special  Judge  and  vacated  the  bencli, 
that  he  and  the  prosecuting  attorney,  without  sufficient  evidence, 
procured  an  indictment  against  defendant  and  that  his  custody 
Is  unlawful,  is  insufficient    p.  451. 
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2.  E2XTBADTTI0N. — Interstate  Rendition. — Claiming  Benefit  of  Lav>$ 
for. — A  citizen  of  a  sister  state  cannot  claim  the  benefits  of  the 
laws  of  this  State  on  the  subject  of  interstate  rendition,  where 
he  voluntarily,  though  without  knowledge  of  his  legal  rights, 
returned  to  this  State  to  answer  a  criminal  charge,    p.  452. 

3.  Judges. — Practicing  Law. — Public  Policy. — ^Whether  the  judge 
of  a  city  court  shall  be  permitted  to  practice  law  is  a  question 
of  public  policy  to  be  determined  by  the  legislature  and  not  by 
the  courta    p.  452. 

4.  Bigamy. — Prior  Marriages. — Divorce. — Evidence, — Question  for 
Jury. — Evidence  that  defendant  had  been  married  twice  before, 
that  his  first  wife  had  procured  a  divorce  and  that  his  second 
wife  had  written  to  him  ten  days  prior  to  his  third  marriage 
that  she  had  obtained  a  divorce  sustains  a  verdict  of  guilty, 
where  there  was  evidence  that  he  had  made  false  statements  in 
securing  his  third  license  and  in  the  marriage  contract,  where 
he  did  not  use  due  care  in  ascertaining  whether  his  second  wife 
had  obtained  a  divorce  and  where  there  was  evidence  that  no 
such  divorce  had  been  obtained,  the  use  of  due  care  in  ascer* 
taining  such  fact  being  a  qtiestion  for  the  jury.    p.  453. 

5.  Bigamy. —  Divorce. —  Burden  of  Proof. —  Presumptions. —  In  a 
prosecution  for  bigamy  the  burden  of  proving  that  defendant 
was  divorced  from  his  former  wife  is  upon  defendant,  there 
being  no  presumption  that  a  divorce  had  been  obtained,  pp.  455, 
400. 

6;  CsiMiifAi.  Law.  —  Instructions. — Written. — Oral. — Waiver.  —  It 
constitutes  reversible  error  for  the  trial  judge  to  overrule  de- 
fendant's request,  made  prior  to  the  beginning  of  the  argument 
to  the  jury,  to  give  written  instructions;  but  where  the  jury  re- 
quests further  instructions,  and  with  defendant's  consent,  the  in- 
structions were  read  to  the  jury  by  the  shorthand  reporter,  he 
waives  the  right  of  insisting  upon  such  error,    p.  455. 

7.  Cbiminal  Law. — Written  Instructions. — What  are. — Oral  in- 
structions taken  down  by  the  court  reporter  do  not  constitute 
written  instructions,    p.  455. 

8.  Criminal  Law. — Jury. — Fact  and  Law.— Instructions.— In  a 
criminal  case,  it  is  not  erroneous  to  refuse  an  instruction  that 
the  jury  is  "the  judge  of  the  law  and  the  evidence,"  where  the 
judge  has  instructed  that  the  jurj'  is  "the  exclusive  and  sole" 
judge  of  "what  facts  have  been  proved,"  that  it  "may  also  deter- 
mine the  law"  for  itself,  that  it  does  not  have  the  "right  to  set 
aside  the  law,"  and  to  make  its  own  law,  and  that  it  must  "de- 
termine the  law  as  it  is  enacted  by  the  legislature  ♦  ♦  ♦  and 
Interpreted  by  the  higher  courts  of  record."    p.  456. 

9-  Criminal  ItAvr.— Instructions. — Duplication. — It  is  not  errone- 
Gos  to  refuse  to  duplicate  instructions,    pp.  456, 457. 

Vol.  176—29 


Digitized  by  LjOOQIC 


450  SUPREME  COURT  OP  INDIANA, 

LeBueur  v.  State— 176  Ind.  44S. 

lOl  Criminal  Law. — Presumptions  of  Innocence. — Insirudions,-^ 
Instmctions  coupled  with  some  specific  question,  or  phase  of  the 
case,  that  the  presuinptioii  of  innocence  attaches  to  the  accused 
nntil  the  dose  of  the  trial,  were  correctly  refused,  where  the 
Jury  had  been  instructed  that  **the  defendant  is  presumed  to  be 
innocent  until  the  contrary  is  proved,**  that  ''where  there  is  a 
reasonable  doubt  as  to  •  •  •  his  guilt  •  •  *  he  must  be 
acquitted"  and  tliat  **if  there  is  a  reasonable  doubt"  in  the  minds 
of  the  Jury,  or  any  one  thereof,  he  cannot  be  found  guilty  while 
such  doubt  remains,  but  must  be  found  not  guilty,    p.  457. 

11.  Criminal  Law. — Instructions  Requested. — Duty. — Instructions 
requested  should  be  unobjectionable  in  the  form  requested,   p.  457. 

12.  Criminal  J^w.— Instructions. — Credibility  of  Witnesses.— It  Is 
not  proper  in  a  criminal  case  to  single  out  witnesses  and  give  in- 
structions as  to  their  credibility,    p.  457. 

13.  Criminal  Law.  —  Evidence.  —  Moral  Character. — ^Where  the 
moral  character  of  the  prosecuting  witness  in  a  criminal  case  is 
attacked,  she  may,  on  rebuttal,  call  witnesses  to  sustain  It 
p.  45S. 

14.  Criminal  Law. — Reinstructing  the  Jury. — Method. — ^Where  the 
court  has  failed,  in  a  criminal  case,  to  instruct  the  Jury  on  any 
question,  the  proper  practice  requires  that  an  instruction  be 
drawn  covering  the  point  and  that  the  Jury  be  recalled  and  reln- 
structed.    p.  459. 

15.  Criminal  Law. — Appeal. — Right  Result. — Bigamy. — ^Where  the 
defendant  failed  to  show  a  divorce  from  his  previous  wife  and 
the  evidence  is  conclusive  as  to  his  guilt,  the  Supreme  Court  will 
not  reverse  the  Judgment  for  Insubstantial  errors,    p.  401. 

le.  Criminal  L,aw. —Instructions.^Exceptions  to. — ^Prac«*<*e.— Ex- 
ceptions to  instructions  in  a  criminal  case  cannot  be  reserved  by 
being  dated  and  signed  by  the  Judge,  or  by  the  defendant  or  his 
attorneys,    p.  461. 

Prom  Pike  Circuit  Court ;  John  L.  Breiz,  Judge. 

Prosecution  by  The  State  of  Indiana  against  James  E. 
Lesueur.  Prom  a  judgment  of  conviction,  defendant  appeals. 
Affirmed. 

Lindsey  &  Sock  and  J.  L.  Sumner,  for  appellant 
Thomas  M.  Honan,  Attorney-General,  H.  W.  Carpenter, 
0.  2?.  Luhring,  W.  B.  Le  Masters,  Durre  &  Curry,  E.  M, 
White,  J.  E.  McCuUough  and  Thos.  H.  Branaman,  for  the 
State. 
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Myers,    J. — ^Appellant    was    indicted    in    Vanderburgh 
county,  from  which  a  change  of  venue  was  taken  to  Pike 
county,  where  he  was  convicted  and  sentenced  for  bigamy. 
The  first  alleged  error  assigned  is  in  sustaining  a  de- 
murrer to  his  plea  in  abatement.     The  substance  of  that 

plea  was  that  defendant  is  now,  and  has  been  con- 
1.     tinuously  for  the  past  five  years,  a  resident  of  the 

State  of  Missouri,  and  never  was  a  resident  of  the 
State  of  Indiana;  that  after  his  marriage  to  the  prosecut- 
ing witness  she  filed  an  affidavit  in  the  city  court  of  Evans- 
ville,  Vanderburgh  county,  Indiana,  charging  him  with 
bigamy,  procured  a  warrant  for  his  arrest,  and  he  was  ar- 
rested in  the  city  of  St.  Louis,  Missouri,  and  the  officer  from 
the  city  court  of  Evansville  presented  this  warrant  to  him, 
and  demanded  that  he  Jretum  to  the  State  of  Indiana  to 
answer  the  charge,  and  that  in  ignorance  of  his  rights,  and 
believing  the  proceeding  legal,  he  returned  to  the  city  of 
Evansville  with  the  officer;  that  he  was  bound  over  to  the 
grand  jury,  and,  while  in  jail,  sued  out  a  writ  of  habeas 
corpus,  but  before  the  case  could  be  heard  he  was  indicted 
by  the  grand  jury  of  Vanderburgh  county. 

The  plea  presents  the  fact  that  the  judge  of  the  Evansville  * 
city  court  was  the  attorney  for  the  prosecuting  witness  to 
procure  an  annulment  of  the  marriage;  that  he  prepared 
and  issued  the  warrant  for  the  arrest  of  appellant,  appointed 
a  special  judge  to  hear  the  case,  and  then  presented  the 
case  before  the  special  judge,  by  whom  appellant  was  bound 
over  to  the  grand  jury ;  that  upon  the  request  of  said  judge 
and  of  the  prosecuting  attorney  the  indictment  of  appellant 
was  procured  without  sufficient  evidence  to  warrant  it.  This 
plea  is  based  upon  alleged  fraud  of  these  officers  in  procur- 
ing the  return  of  appellant,  owing  to  his  lack  of  knowledge 
that  he  was  not  required  to  return  in  obedience  to  the  war- 
rant. It  is  manifest  that  these  facts  if  true  could  not  abate 
the  'indictment.  This  was  an  action  by  the  State,  and  ap« 
pellant  had  come  voluntarily  within  its  jurisdiction.    His 
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allegation  that  the  indictment  was  returned  upon  insufBcient 
evidence  cannot  be  interposed  to  abate  the  indictment. 
State  V.  Comer  (1902),  157  Ini  611,  and  cases  cited;  StetDart 
V.  State  (1865),  24  Ind.  142;  Creek  v.  State  (1865),  24  Ind, 
151;  State  V.  Fasset  (1844),  16  Conn.  457;  State  v.  PowUr 
(1879),  52  Iowa  103,  2  N.  W.  983. 

If  he  is  guilty  of  the  offense  of  bigamy,  it  was  an  offense 

committed  in  Indiana,  and  against  the  State  of  Indiana. 

The  plea  alleged  that  he  was  not  a  resident  or  citi- 

2,  zen  of  the  State  of  Indiana.     He  could  not,  there- 
fore, avail  himself  of  the  laws  of  this  State  upon  the 

subject  of  extradition  of  fugitives  from  justice,  and  we  are 
not  informed  as  to  what  the  laws  of  Missouri  were  upon  the 
subject,  or  whether  there  were  any  applicable  to  the  sub- 
ject as  applied  to  a  crime  alleged  to  have  been  committed 
in  this  State.  But  assuming  that  there  were  statutes  of  the 
State  of  Missouri  to  which  he  might  have  appealed,  his  plead- 
ing shows  that  he  returned  to  the  State  of  Indiana  volun- 
tarily, though  under  a  misapprehension  of  his  rights,  if 
he  had  any,  to  be  heard  in  Missouri,  and  because  of  his  ig- 
norance of  the  law. 

It  is  urged  that  the  method  employed  to  obtain  possession 

of  his  person  was  against  public  policy,  and  that  it  is 

against  public  policy  that  one  who  is  a  city  judge 

3.  shall  practice  law,  and  that  the  facts  alleged  show 
a  conspiracy,  and  an  unlawful  act  in  procuring  his 

return.  Whether  the  practice  of  law  by  city  judges  should 
or  should  not  be  permitted  is  a  subject  for  legislative  inter- 
vention, and  is  not  the  concern  of  the  courts.  Whether  the 
alleged  acts  by  which  his  return  was  procured  were  wrong- 
ful upon  the  part  of  the  participants,  or  would  authorize  an 
action  for  damages,  they  clearly  cannot  be  claimed  to  abate 
the  indictment.    The  demurrer  was  properly  sustained. 

The  next  alleged  error  is  in  overruling  the  motion  for  a 
new  trial,  and  primarily  that  the  verdict  is  not  sustained  by 
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sufficient  evidence.  The  evidence  shows  that  appel- 
4.    lant  was  married  in  Carroll  county,  ^Missouri,  on  May 

1,  1899,  to  a  Miss  WaDace;  that  he  was  then  about 
twenty-one  years  of  age,  and  she  was  about  eighteen  years 
of  age;  that  they  lived  together  until  November,  1906;  that 
he  was  twenty-seven  years  of  age  at  the  time  of  the  trial; 
that  by  the  first  marriage  he  had  one  child;  that  his  first 
wife  procured  a  divorce  from  him;  that  he  was  again  mar- 
ried on  July  10,  1909,  to  Rowena  Rogers  in  Omaha,  Ne- 
braska, and  left  her  after  a  few  days;  that  on  February  26, 
1910,  he  was  married  to  Jeanne  H.  Kelley,  in  Vanderburgh 
county,  Indiana;  that  his  verified  application  for  a  mar- 
riage license  stated  that  this  was  his  first  marriage,  that 
Jeanne  H.  Kelley  was  twenty-one  years  of  age,  and  that 
this  was  her  first  marriage;  that  he  stated  to  the  minister 
who  performed  the  marriage  ceremony  that  he  had  never 
been  married ;  that  he  first  met  Jeanne  H.  Kelley  February 
3, 1910,  and  they  were  married  on  February  26,  1910 ;  that 
they  were  employed  in  the  same  office,  she  as  a  stenographer, 
and  he  as  a  cartoonist ;  that  he  represented  to  the  prosecut- 
ing witness  that  he  was  a  bachelor ;  that  soon  after  the  mar- 
riage they  went  to  St.  Louis;  that  she  returned  to  her 
father  on  March  28,  1910,  and  instituted  an  action  for  a 
divorce  April  28,  1910;  that  he  claimed  to  have  received  a 
letter  from  Rowena  Rogers  ten  days  or  two  weeks  before 
he  married  Jeanne  H.  Kelley,  in  which  she  stated  that  she 
had  gotten  a  divorce,  and  his  reliance  and  defense  is  based 
upon  that  claim  of  fact.  He  claims  to  have  written  to  her 
inquiring  whether  she  had  gotten  a  divorce,  and  that  he 
believed  what  she  said  and  made  no  further  inquiry.  One 
person  testified  to  having  seen  a  letter  such  as  appellee 
claimed  to  have  received,  but  the  evidence  was  of  such  a 
character  that  the  jury  may  well  have  disbelieved  it.  It 
then  resolves  itself  into  this  proposition:  Granting  that 
he  received  such  a  letter,  was  he  justified  in  relying  upon 


Digitized  by  LjOOQIC 


4>l  SUPREME  COURT  OP  INDIANA, 

Lerot-ur  r.  State — 176  Ind.  448. 

h?  In  the  esse  of  Squire  t.  State  (1874),  46  Ind.  459,  an 
instruction  asked  by  the  defendant  stated  "that  if  the  jury 
believe  from  all  the  eridence  in  the  case  that  defendant 
iniirri-xi  the  sevond  time  in  the  honest  belief  that  his  former 
wife  had  K^n  divorced  from  him,  it  should  find  him  not 
guilty/'  and  il  was  held  not  error  to  refuse  it;  and  it  was 
also  htrld  that  if  the  court  had  been  asked  so  to  do,  it  should 
have  charged  the  jury  that  if  it  believed  from  the  evidence 
that  GriVniiant  had  been  informed  that  his  wife  had  been 
divor.-rd,  and  that  he  had  used  due  care  and  made  due  in- 
quiry to  ascertain  the  truth,  considering  the  circumstances, 
and  had  reas*^ii  to  believe,  and  did  believe  at  the  time 
cf  Lis  stxv'nd  marriage,  that  his  former  wife  had  been  di- 
vorxxd  tT\}m  hiuu  it  shoidd  find  him  not  guilty.  In  that 
ease  drfen^iant  had  b»een  separated  from  the  former  wife 
two  years,  and  had  received  letters  from  his  parents  and  his 
bn>:hers  inti>rmin?  him  that  his  wife  had  procured  a  divorce 
frv>m  him,  and.  reh-in^r  upon  that  information,  had  remar- 
rievl.  Appellant's  claim  is  not  so  well  founded  in  this  case 
as  was  dti\ndant*s  claim  in  that  case. 

In  this  ease  appellant  admits  that  the  relations  between 
hii^^s^If  and  his  last  wife  were  strained,  and  that  he  had  seen 
her  as  late  as  Xoveml»er,  1909,  and  knew  she  had  not  then 
pnxured  a  divorce.  He  knew  that  she  lived  in  Douglass 
county  and  in  Omaha,  Nebraska,  where  she  had  relatives, 
whom  he  knew.  He  also  knew  where  other  relatives  lived, 
but  ho  niavio  no  inquiry  whatever  except  of  his  wife.  He 
c!ai:r.s  to  have  rcv'eived  the  information  within  ten  days 
or  two  wet:ks  of  the  marriage  for  which  he  was  prosecuted. 
It  is  not  suf^.oiont  that  he  should  merely  have  had  a  belief 
ujxm  tV.o  subject ;  he  must  show  such  care  and  inquiry  as 
would  jusrit\'  the  Klief  imder  all  the  evidaice  and  circum- 
stauvH's  in  evidence,  and  whether  he  did  so  was  a  question 
for  tlie  jury. 

It  is  next  contended  that  the  evidence  is  not  suffici^t, 
for  the  reason  that  it  was  not  shown  that  i4>pellant  had  not 
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been  divorced  from  the  former  wife.    This  proposi- 

5.  tion  has  been  held  adversely  to  appellant.    Fletcher 
V.  State  (1907),  169  Ind.  77,  124  Am.  St.  219. 

The  presumptions  which  obtain  in  civil  cases  with  re- 
spect to  marriage  entered  into  according  to  the  forms  of  law, 
that  there  is  no  impediment  to  such  marriage  where  the 
rights  or  the  happiness  of  the  innocent  party  to  the  sup- 
posed marriage,  or  the  legitimacy  of  offspring  of  the  mar- 
riage, is  involved  in  collateral  proceedings,  find  no  place 
in  a  prosecution  for  bigamy.    Fletcher  v.  State,  supra. 

Before  the  commencement  of  the  argument  to  the  jury, 

appellant  requested  the  court  to  give  all  instructions  to  the 

jury  in  writing.    This  was  not  done,  and  the  court 

6.  instructed  the  jury  orally,  and  the  instructions  were 
taken  in  shorthand  by  the  court  reporter.     If  the 

case  stood  upon  this  condition  of  the  record,  the  judgment 
would  have  to  be  reversed,  as  a  positive  right  of  defendant 
would  have  been  denied  him.  §2136,  subd.  5,  Burns  1908, 
Acts  1905  p.  584,  §260 ;  Littell  v.  State  (1893) ,  133  Ind.  577 ; 
Stephenson  v.  State  (1887),  110  Ind.  358,  59  Am.  Rep.  216; 
Smurr  v.  State  (1883),  88  Ind.  504.  But  after  the  jury  had 
retired,  and  had  been  some  four  hours  in  deliberation,  it 
requested  further  instructions.    By  consent  of  appel- 

7.  lant  it  was  brought  in,  and  the  instructions  were  read 
by  the  reporter.    The  taking  down  by  the  reporter  of 

the  oral  instructions  did  not  constitute  them  written  instruc- 
tions.   Shafer  v.  Stinson  (1881),  76  Ind.  374. 

The  right  to  written  instructions  might  be  waived,  and 
when  appellant  consented  to  the  reinstruction  of  the 

6.  jury  in  the  manner  shown,  he  waived  the  right  to 
written  instructions.  Voght  v.  State  (1896),  145 
Ind.  12. 

The  court  was  asked  to  instruct  the  jury  that  it  was  "the 
judge  of  the  law  and  the  evidence.''  This  request  was  re- 
fused, and  the  jury  was  given  the  following  instruction: 
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''Toa  are  the  exclnsiye  and  sole  judges  of  what  facts 

8.  have  been  proved.     •    •    •    You  may  also  determine 
the  law  for  yourselves,  and  by  that  is  not  meant  that 

yon  have  a  right  to  set  aside  the  law  and  make  yonr  own  law. 
You  determine  the  law  as  it  is  enacted  by  the  legislature  of 
this  State,  and  considered  and  interpreted  by  the  higher 
courts  of  record,  and  in  that  way  you  have  a  right  to  de- 
termine the  law  for  yourselves,  but  not  to  make  your  own 
law.*'    Each  instruction  given  was  coupled  with  the  usual 
instructions  in  regard  to  the  credibility  of  witnesses,  etc. 
The  instruction  just  quoted  is  no  more  than  advisor}'  to  the 
jury  as  to  the  manner  of  determining  the  law.    It  is  charged 
with  determining  the  law  as  applied  to  a  particular  case, 
that  is,  what  the  law  is  upon  a  specific  point  or  question. 
The  law  exists,  or  it  does  not    Innocence  or  guilt  depends 
upon  what  the  law  is,  upon  a  given  state  of  facts.    How  is 
a  jury  to  determine  what  the  law  is?    It  must  be  from  the 
statute   and   the   judicial    determinations — ^not    from   the 
statute  alone,  but  the  substantive  law — ^and  the  jury  is  given 
no  more  than  the  rules  to  guide  it  in  determining  what  the 
law  is.     It  must  be  true  that  it  cannot  make  the  law,  but  by 
both  the  Constitution  (Art  1,  §19)  and  §2136,  supra,  it  has 
the  risrht  to  determine  it.     The  instruction  was  not  errone- 
ous, and  the  province  of  the  jury  was  not  invaded.    Said 
instructions  fairly  covered  the  question  presented  by  ap- 
pellant's second  requested  instruction.    Anderson  v.  State 
(18S6\  104  Ind.  467 ;  Hudelson  v.  State  (1884),  94  Ind.  426, 
48  Am.  Rep.  171 ;  Nuziim  v.  State  (1883),  88  Ind.  599;  Pow 
ers  V.  State  (1882),  87  Ind.  144;  Rubricht  v.  State  (1859), 
11  Ind.  540;  Williams  v.  State  (1858),  10  Ind.  503. 

Appellant's  requested  instructions  upon  the  ques- 

9.  tion  of  reasonable  doubt  were  fully  covered  by  the 
instructions  given,  and  are  quite  as  favorable  to  ap- 
pellant as  he  could  ask. 

Appellant   requested  five   separate  instructions,   to  the 
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point  that  the  presumption  of  innocence  attaches  to  a  de- 
fendant charged  with  crime  step  by  step  until  the 

10.  close  of  the  trial,  but  in  each  instance  was  coupled 
with  some  specific  question  or  phase  of  the  case.  The 

court  instructed  the  jury  that  **the  defendant  is  presumed 
to  be  innocent  until  the  contrary  is  proved.  When  there  is 
a  reasonable  doubt  as  to  whether  his  guilt  is  satisfactorily 
shown,  he  must  be  acquitted,"  and  that  **if  there  is  a 
reasonable  doubt  in  your  minds,  or  in  the  mind  of  any  one 
of  you,  as  to  his  guilt,  you  cannot  find  him  guilty  as  long 
as  that  remains,  but,  on  the  contrary,  you  must  find  him 
not  guilty.''  The  instructions  requested  gave  undue  promi- 
nence to  the  question  of  presumptions  with  respect  to  spe- 
cific matters,  and  while  appellant  would  have  been  entitled 
to  an  instruction  which  presented  the  question  of  the  pre- 
sumption attaching  to  a  defendant  from  the  beginning  to 
the  close  of  a  trial,  and  step  by  step  in  its  progress,  he 
is  not  entitled  to  have  it  repeated  with  respect  to 

11.  specific  matters.     It  must  be  unobjectionable  in  the 
form  he  requested  it.    Goodwin  v.  State  (1884),  96 

Ind.  550. 

Appellant  requested  two  instructions,  which  were  refused, 
upon  the  subject  of  reasonable  doubt,  as  to  whether  appel- 
lant exercised  due  care  to  ascertain  whether  his  former 
9.    marriage  had  been  dissolved,  and  whether  he  honestly 
believed  that  it  had  been.    The  points  were  fully 
covered  by  an  instruction  given,  and  by  a  full  instruction 
upon  the  subject  of  reasonable  doubt. 

Two  witnesses  were  brought  from  Omaha,  Nebraska,  to 
testify  that  the  former  wife  of  appellant  was  alive,  and  ap- 
pellant testified  that  he  had  had  a  letter  from  her 

12.  within  ten  days  or  two  weeks  of  his  last  marriage. 
This  was  the  only  fact  to  which  these  witnesses  were 

called  to  testify.  It  could  not  have  been  known  to  the  State 
that  appellant  would  even  testify,  or  that  he  would  testify 
that  the  former  wife  was  still  alive,  but  he  tendered  instruc- 
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lions  upon  the  subject  of  the  care  the  jury  should  take  in 
weighing  the  testimony  of  these  particular  witnesses.  He 
was  not  harmed  by  the  refusal  to  give  them,  and,  in  fact, 
predicates  his  defense  on  the  fact  that  ten  days  before  his 
marriage  he  had  a  letter  from  her,  upon  the  faith  of  which 
he  married.  The  question  of  the  credibility  of  witnesses 
was  fully  covered  by  another  instruction.  It  is  insisted, 
however,  that  he  was  entitled  to  an  instruction  singling  out 
these  witnesses,  and  the  reasons  for  extra  caution  in  weigh- 
ing their  testimony.  It  is  not  proper  to  single  out  certain 
of  the  witnesses  in  a  case  and  to  attempt  an  analysis  of  their 
testimony  affecting  the  question  of  their  credibility.  Ap- 
pellant would  certainly  justly  complain  if  the  testimony  of 
his  own  witnesses  was  subjected  to  that  rule.  Mcintosh  v. 
State  (1898),  151  Ind.  251;  Deal  v.  State  (1895),  140  Ind. 
354.  The  specific  objection  is  based  upon  the  cases  of 
Parker  v.  State  (1894),  136  Ind.  284,  Fleming  v.  State 
(1894),  136  Ind,  149,  and  Carpenter  v.  State  (1873),  43  Ind 
371. 

It  will  be  noted,  however,  that  in  not  one  of  those  cases 
was  this  question  presented,  but  in  each  was  involved  a  spe- 
cific question  in  controversy,  that  went  to  the  very  marrow 
of  the  ease,  viz. :  in  two  cases,  an  alibi,  and  in  the  third,  the 
question  of  self-defense,  and  in  each  it  was  held  that  a  de- 
fendant is  entitled  to  a  specific  charge  as  to  the  law  upon 
evidence  in  the  case,  and  especially  upon  a  controverted  ques- 
tion upon  which  innocence  or  guilt  depends,  but  that  is  very 
far  from  the  question  here  presented. 

Appellant  sought  to  attack  the  moral  character  of  the 

prosecuting  witness,  and  on  rebuttal  she  was  allowed  to 

call  witnesses  as  to  her  moral  character.    There  was 

13.    no  error  in  this.    Commonwealth  v.  Oray  (1880),  129 
Mass.  474,  37  Am.  Rep.  378;  Warren  v.  Common' 
wealth  (1896),  99  Ky.  370,  35  S.  W.  1028. 

After  the  jury  had  deliberated  four  hours>  it  requested 
further  instructions,  and  it  was  in  this  connection  that  ap- 
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pellant  consented  that  the  instructions  as  originally 
14.  given  by  the  court  and  taken  down  in  shorthand  be 
read  to  the  jury.  At  the  close  of  their  reading  one 
of  the  jurors  said:  **I  do  not  know  whether  it  would  be 
a  point  of  evidence — ^the  question  bothering  us  is,  Was  it 
necessary  for  the  State  to  bring  a  deposition  from  this  Ro- 
wena  Rogers  [the  former  wife]  to  this  court,  and  was  it 
necessary  for  the  State  to  prove  that  the  marriage  of  this 
defendant  to  Rowena  Rogers  was  not  annulled  by  divorce 
prior  to  his  marriage  to  this  Kelley  girlT'  The  court,  in 
answer  to  this  inquiry,  made  the  following  statement  to  the 
jury:  **0n  the  law  question  you  inquired  about,  it  is  in- 
cumbent on  the  State  to  show  that  the  defendant  was  mar- 
ried to  Rowena  Rogers,  and  that  she  was  still  living  at  the 
time  of  the  marriage  to  Jeanne  H.  Kelley;  it  is  then  in- 
cumbent on  the  defendant  to  show  a  divorce  from  his 
former  wife — ^Rowena  Rogers — ^if  you  find  he  was  married 
to  her.  What  is  the  other  point?"  The  juror  answered: 
"That  is  all.''  Appellant  and  his  attorneys  were  present 
and  made  no  objection  to  the  court's  answering  the  inquiry. 
There  had  been  no  specific  instruction  given  upon  the  direct 
question  asked.  To  have  reread  the  instructions,  therefore, 
would  not  have  enlightened  the  jury  upon  that  question. 
It  was  a  question  of  law  on  which  the  jury  was  entitled  to 
be  instructed.  The  practice  here  followed  is  far  from  com- 
mendable, and  is  condemned.  The  court  should  have  drawn 
an  instruction  covering  the  point,  and  reinstructed  the  jury, 
otherwise  a  defendant's  rights  might  be  seriously  prejudiced 
without  opportunity  for  redress,  if  the  statements  of  the 
court  are  not  preserved. 

The  answer  or  instruction  is  treated  as  instruction  thir- 
teen in  order.  The  form  of  the  exception,  as  shown  by  the 
alleged  bill  of  exceptions  is  as  follows:  *'And  defendant 
at  the  time  said  thirteenth  oral  instruction  was  given  to 
the  jury  excepted  to  the  action  of  the  court  in  giving  it,  and 
after  said  thirteenth  oral  instruction  so  given  to  the  jury 
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was  transcribed  by  the  reporter,  defendant  entered  on  the 
margin  of  said  instruction  his  written  exception  to  the  ac- 
tion of  the  court  in  giving  to  the  jury  said  instruction,  which 
written  exception  was  dated  and  signed  by  the  attorneys 
for  the  defendant  and  by  the  judge  of  said  court."  It  is 
then  recited  that  the  thirteenth  oral  instruction  was  cor- 
rectly transcribed,  and  was  signed  by  the  judge,  and  ffled 
with  the  clerk,  and  said  instruction,  and  the  twelve  pre- 
ceding instructions  given,  ''and  the  exceptions  taken  by 
the  defendant  to  each  of  them,  and  written  on  the  margin 
thereof,  and  dated  and  signed  by  the  judge,  and  the  at- 
torneys, for  the  defendant,  •  •  •  are  in  words  and 
iSgures  following."  Here  followed  the  thirteen  instructions 
seriatim,  on  the  margin  of  each  of  which  is  the  statement 
**  Given  by  the  court  of  its  own  motion  and  excepted  to  at  the 
time  by  the  defendant  on  July  22, 1910.  John  L.  Bretz,  Judge. 
Lindsey  &  Bock,  Attorneys  for  defendant."  It  is  then 
recited  that  these  instructions,  from  one  to  thirteen  inclu- 
sive, were  all  the  instructions  given  to  the  jury.  We  were 
at  first  of  the  opinion  that  this  does  not  show  an  exception 
to  the  substance  of  the  instruction,  and  so  treated  it,  but 
in  that  there  may  be  room  for  doubt.  There  had  been  no 
specific  instruction  as  to  who  had  the  burden  of  proving  a 
divorce,  but  the  jury  had  been  properly  instructed  upon  the 
question  of  the  duty  of  the  defendant  to  make  such  reason- 
able inquiry  and  exercise  such  care  as  would  reasonably  lead 
one  to  believe  that  a  divorce  had  been  granted.  Taking  the 
inquiry  by  the  juror  and  the  answer  thereto,  it  seems  to 

have  been  directed  to  the  proposition  of  whether  the 
5.    State  was  required  to  prove  that  no  divorce  had  been 

granted,  or  whether  if  divorce  was  claimed  as  a  de- 
fense it  should  be  shown  by  the  defendant.  The  one  prop- 
osition is  the  corollary  of  the  other,  that  is,  the  State  was 
not  bound  to  prove  the  negative,  but  appellant  was  required 
to  prove  the  aflarmative.    One  is  the  necessary  sequence  of 
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the  other,  and  the  instruction  was  a  correct  statement  of  the 
law.    Fletcher  v.  StatCy  supra. 

But  if  we  are  in  error,  both  as  to  the  exception  and  the 

substance  of  the  thirteenth  instruction,  appellant  could  not 

have  been  harmed  by  it,  for  there  is  no  pretense  of  a 

15.  divorce,  and  the  evidence  is  so  overwhelming  as  to 
his  guilt  that  we  would  not  be  warranted  in  reversing 

the  judgment,  because  his  substantial  rights  were  not  preju- 
diced. Musser  v.  State  (1901),  157  Ind.  423;  Stalcup  v. 
State  (1896),  146  Ind.  270;  Reed  v.  State  (1895),  141  Ind. 
116. 

We  desire  again  to  point  out  to  the  profession  that  ex- 
ceptions to  instructions  in  criminal  cases  cannot  be  reserved 
by  being  dated  and  signed  by  the  judge,  or  by  the 

16.  party  or  attorneys,  as  done  in  this  case,  though  the 
exceptions  are  otherwise  properly  reserved  by  the  bill 

of  exceptions.    Stucker  v.  State  (1908),  171  Ind.  441;  Don* 
avan  v.  State    (1908),   170  Ind.   123;  State  v.  Thomson 
(1906),  167  Ind.  96:  Hannan  v.  State  (1897),  149 Ind.  81. 
The  judgment  is  affirmed. 


Chapman  v.  Lambert. 

[No.  21,958.    Filed  November  17,  1911.] 

1.  OoNTBACTS.  —  Consideration,  —  Deeds,  —  Easements, — A  supple- 
mental contract  creating  a  sewer  easement,  when  executed  as  a 
part  of  a  contract  for  the  conveyance  of  land,  is  supported  by  the 
consideration  upon  which  the  conveyance  is  based,    p.  467. 

2.  OoKTRACTs.— /nfenWon. — How  Determined, — ^In  determining  the 
Intention  of  the  parties  to  a  contract  the  courts  will  consider 
their  position  and  surroundings  and  all  of  the  language  used,  giv- 
ing to  each  word  a  proper  meaning,  if  possible,    p.  4(37. 

3.  CoNTBACTS. — Bewers.—Use  of. — A  contract  giving  defendant  the 
right  to  make  connections  with  plaintifTs  sewer  for  all  the  prop- 
erty purchased  from  plaintlfiF  "and  for  any  and  all  other  property 
owned  by  [him]  within  the  district  drained  by  said  sewer,"  glvpn 
him  the  right  to  drain  the  refuse  water  of  after-acQUlz«4  land 
Into  such  sewer,    p.  467. 

4.  Damages.  —  Diverting  Waters,  —  Deeds, — Reformation. — Cross- 
Complaint, — In  an  action  for  damages  for  diverting  water  into 
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plaintifTs  sewer,  It  is  proper  to  permit  defendant  by  a  cross- 
complaint  to  litigate  his  allied  right  to  a  reformation  of  his 
deed  from  the  plaintiff  so  as  to  permit  such  drainage,    p.  467. 

5.  Abatement. — Another  Action  Pending. — Parties. — ^A  plea  in 
abatement  on  the  ground  that  another  action  is  pending  does  not 
apply  in  favor  of  the  plaintiff  in  a  case  as  against  defendant's 
cross-complaint  in  the  same  case.    p.  468. 

6.  Reformation. — Deeds. — Damages. — Cross-Complaint. — In  an  ac- 
tion for  damages  for  diverting  water  into  plaintiff's  sewer,  a  de^ 
cree  of  reformation  of  defendant's  deed  from  plaintiff  so  as  to 
permit  such  diversion  is  proper,  where  a  supplemental  contract 
between  plaintiff  and  defendant  gave  defendant  such  right  and 
provided  that  the  stipulations  of  such  contract  should  he  made  a 
part  of  such  deed,  the  parties  mutually  forgetting  to  insert  them, 
p.  468. 

7.  Demand. — Deeds. — Reformation. — ^Defendant*s  preparation  of  a 
reformed  deed  and  his  presentation  thereof  to  the  plaintiff  to- 
gether with  a  request  for  her  signature  before  the  filing  of  his 
cross-complaint  asking  for  such  reformation,  constitutes  a  sulfi- 
cient  demand,    p.  468. 

From  Elkhart  Superior  Court;  Vernon  W,  VanFleei, 
Judge. 

Action  by  Louisa  J.  Chapman  against  George  Lambert. 
From  a  decree  for  defendant,  plaintiff  appeals.  Transferred 
from  Appellate  Court  under  §1405  Bums  1908,  Acta  1901 
p.  590.    Affirmed. 

L.  D.  Hall,  for  appellant. 
Davis  &  Schaefer,  for  appellee. 

Morris,  J. — ^Louisa  J.  Chapman,  appellant,  commenced 
this  action  against  George  Lambert,  appellee,  for  damages 
for  collecting  and  discharging  surface-water  and  sewage 
into  her  private  sewer. 

There  was  a  special  finding  of  facts  made  by  the  court 
and  conclusions  of  law  stated  thereon.  A  decree  was  en- 
tered for  defendant.    Plaintiflf  appeals. 

The  court  found  the  following  facts:  On  December  29, 
1899,  appellant  was  the  owner  of  a  tract  of  land  situated  in 
the  city  of  Elkhart,  commonly  known  as  ''Chapman's 
marsh.''    Prior  to  that  date  she  had  constructed  on  said 
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land  a  private  sewer,  to  carry  from  said  tract  the  surface- 
Wter  and  sewage.  The  sewer  began  at  a  point  about  one 
hundred  feet  west  of  the  east  line  of  her  tract,  and  ran  west 
through  the  land  and  emptied  into  a  public  sewer.  Her 
land  was  low  and  marshy,  and  lower  than  the  land  imme^ 
diately  adjoining  it  on  the  east.  On  December  29,  1899, 
appellant  entered  into  a  written  agreement  with  appellee 
for  the  sale  to  him  of  a  three-acre  tract,  132  feet  wide,  off 
the  east  side  of  "Chapman's  marsh,  •  •  •  together  with 
the  sewer  improvements  thereon;"  also  a  five-and-seventy- 
three-one-hundredths-acre  tract  305  feet  wide,  off  the  west 
side  of  the  same  tract.  The  purchase  price  was  $8,456.25. 
As  a  part  of  the  same  transaction,  and  for  the  same  con- 
sideration, the  parties  at  the  same  time  executed  what  is 
termed  a  supplemental  agreement  with  reference  to  the  real 
estate,  which  reads  as  follows: 

**This  agreement,  made  and  executed  December  29, 
1899,  by  and  between  Melville  S.  Chapman  and  Louisa 
J.  Chapman,  parties  of  the  first  part,  and  George  Lam- 
bert, party  of  the  second  part,  witnesseth,  that,  where- 
as, said  parties  of  the  first  part  have  this  day  entered 
into  an  agreement  in  writing  with  the  party  of  the  sec- 
ond part  for  the  purchase  and  sale  of  certain  real  estate 
in  the  city  of  Elkhart  by  the  parties  of  the  first  part  to 
the  party  of  the  second  part,  said  real  estate  being  a 
tract  of  about  three  acres  lying  on  the  east  side  of  a 
tract  of  land  known  as  *  Chapman's  marsh,'  and  about 
five  and  three-fourths  acres  lying  on  the  west  side  of 
said  *  Chapman's  marsh,'  said  tracts  of  land  being  more 
specifically  described  in  said  articles  of  agreement,  to 
which  reference  is  made  for  a  more  complete  description 
thereof;  and  whereas  the  parties  of  the  first  part  have 
heretofore  constructed  a  sewer,  beginning  in  the  city  of 
Elkhart,  Elkhart  county,  Indiana,  at  a  point  where  the 
center  line  of  South  Sixth  street  in  said  city  is  inter- 
sected by  the  center  line  of  Mulberry  street,  and  ex- 
tending eastwardly  along  a  line  in  prolongation  of  the 
center  line  of  Mulberry  street,  and  on  the  center  line  of 
said  Mulberry  street  about  two  thousand  feet,  and  cross- 
ing said  two  tracts  of  land  so  sold  to  said  party  of  the 
second  part    Now,  therefore,  said  parties  of  the  first 
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part,  in  consideration  of  the  payment  of  the  purchase 
price  thereof  by  said  party  of  the  second  part,  hereby 
agrees  to  and  with  him  that  he  may  at  any  and  all  times 
hereafter  make  connections  with  said  sewer  for  all  the 
property  so  purchased  by  him  from  the  parties  of  the 
first  part,  and  for  any  and  all  other  property  owned  by 
second  party  located  within  the  district  drained  by  said 
sewer,  and  any  laterals  hereafter  connected  therewith, 
and  the  parties  of  the  first  part  shall  be  entitled  to  no 
additional  compensation  for  any  connections  made  by 
said  second  party  with  said  sewer  or  its  laterals.  It  is 
further  ap^reed  by  and  between  the  parties  hereto  that 
any  and  all  repairs  hereafter  made  upon  said  sewer 
shall  be  assessed  pro  rata  per  front  foot  against  the 
property  bordering  on  said  sewer,  and  each  of  the 
parties  hereto  agrees  with  the  other  that  in  any  and  all 
deeds  which  he  or  they  shall  make  for  land  fronting  on 
said  sewer  he  or  they  wdll  bind  the  land  so  conveyed  to 
pay  its  proportionate  cost  of  all  future  repairs  on  said 
sewer,  and  it  is  agreed  that  neither  party  hereto  shall 
ever  obstruct  said  sewer  in  any  manner,  but  shall  keep 
it  open  for  the  use  of  all  parties  interested  therein.  It 
is  further  agreed  by  and  between  the  parties  hereto  that 
if  other  parties  owning  real  estate  in  the  territory 
drained  by  said  sewer  shall  desire  to  connect  with  said 
sewer,  there  shall  be  assessed  against  and  collected  from 
such  other  parties  such  sum  as  the  parties  hereto  shall 
deem  sufficient  and  proper  for  such  privilege,  and  the 
proceeds  thereof  shall  be  equally  divided  between  the 
parties  hereto. 

It  is  agreed  that  the  deed  to  be  made  by  the  parties 
of  the  first  part  to  the  party  of  the  second  part  for  the 
real  estate  before  mentioned  shall  contain  all  the  pro- 
visions of  this  agreement. 

In  witness  whereof  the  parties  have  hereunto  set  their 
hands  and  seals  this  December  29,  1899. 

Melville  S.  Chapman 
Louisa  J.  Chapman 
George  Lambert.'' 

Melville  S.  Chapman,  who  signed  the  foregoing  contract, 
was  a  son  of  appellant,  and  he  owned  no  interest  in  the  real 
estate  at  that  time. 

The  description  of  the  three-acre  tract,  in  the  first- 
mentioned  contract,  was,  by  mutual  mistake,  erroneous,  but 
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the  tract  is  correctly  described  in  the  deed  that  was  exe- 
CHted  by  plaintiff  to  defendant  on  January  10,  1901.  Im- 
mediately after  December  29,  1899,  appellee  took  possession 
of  the  three-acre  tract,  and  constructed  sewers  thereon, 
which  he  connected  with  the  sewer  originally  constructed 
by  appellant. 

On  December  29,  1900,  plaintiff  executed  to  defendant 
her  deed  for  a  part  of  the  five-and-seventy-three-one-hun- 
dredths-acre  tract,  in  which  deed  she  reserved  the  right  to 
use  and  make  connections  with  the  sewer,  to  extend  the 
sewer  and  construct  laterals  thereto,  and  to  grant  to  others 
the  right  to  connect  with  the  sewer  and  laterals.  On  Jan- 
uary 10,  1901,  plaintiff  executed  to  defendant  her  deed  for 
the  remainder  of  the  five-and-seventy-three-one-hundredths- 
acre  tract,  and  on  the  same  day  executed  her  deed  for  the 
three-acre  tract.  The  latter  contains  no  reference  to  the 
sewer.  Defendant  procured  a  scrivener  to  draw  the  deed 
for  the  three-acre  tract,  but,  by  mistake,  gave  him  no  in- 
structions to  embody  therein  the  provisions  of  the  supple- 
mental contract  concerning  sewer  rights  and  privileges  of 
the  parties.  Plaintiff  executed  the  deed  without  knowing 
the  provisions  thereof,  but  believed  that  it  contained  the 
provisions  agreed  upon  in  the  supplemental  contract,  and 
it  was  not  intended  by  plaintiff  at  the  time  to  make  a  deed 
except  as  provided  for  in  the  contract. 

In  the  year  1904,  appellee  became  for  the  first  time  the 
owner  of  three  residence  properties  and  a  vacant  lot  situated 
immediately  east  of  the  three-acre  tract.  These  properties 
were  not  a  part  of  ** Chapman's  marsh,"  but  were  within 
the  district  drained  by  the  sewer  constructed  as  before 
stated.  In  the  same  year  appellee  extended  the  sewer  from 
its  original  terminus  near  the  center  of  the  three-acre  tract, 
across  the  remainder  of  the  latter  tract  to  his  three  residence 
properties  and  a  vacant  lot,  and  through  and  by  means  of 
this  extended  sewer  he  collected  the  surface-water  and 
Vol.  176—30 
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sewage  from  the  three  residence  properties  and  a  vacant 
lot,  and  discharged  it  through  appellant's  private  sewer, 
thereby  increasing  the  flow  of  water  through  said  sewer, 
when  but  for  said  extension  it  would  not  have  flowed  through 
appellant's  sewer  in  such  increased  volume. 

For  the  alleged  wrongful  act  of  collecting  and  discharg- 
ing the  sewage  and  surface-water  from  these  properties 
acquired  by  appellee  in  1904,  appellant  in  her  complaint  de- 
mands damages  in  the  sum  of  $5,000. 

Appellee  filed  an  answer,  alleging,  in  substance,  the  fore- 
going facts,  and  claiming  that  under  the  provisions  of  the 
supplemental  contract  his  acts  were  lawful.  He  also  filed 
a  cross-complaint  against  appellant,  demanding  a  reforma- 
tion of  the  deed  for  the  three-acre  tract,  so  that  it  should 
contain  the  provisions  with  reference  to  the  sewer  embodied 
in  the  supplemental  contract.  Before  filing  his  cross- 
complaint,  appellee  tendered  to  appellant  for  execution  a 
deed  containing  the  sewer  provisions  of  the  supplemental 
contract.  In  the  deed  tendered  the  description  of  the  three- 
acre  tract  was  the  same  as  in  the  contract  of  December  29, 
1899. 

Appellant  made  a  motion  to  strike  out  the  cross-complaint, 
because  it  was  not  germane  to  her  action,  which  motion  was 
overruled.  She  also  filed  a  plea  in  abatement  to  the  cross- 
complaint,  to  which  the  court  sustained  a  demurrer.  In 
the  plea  in  abatement  it  was  alleged  that  there  was  another 
action  pending  between  the  parties  based  on  the  same 
subject-matter. 

The  first  conclusion  of  law  stated  by  the  court  was  that 
the  deed  of  January  10, 1901,  should  be  reformed,  by  having 
inserted  therein  all  the  provisions  of  the  supplemental  eon- 
tract  of  December  29,  1899.  The  second  conclusion  was,  in 
substance,  that  the  action  of  appellee,  complained  of,  was 
in  accordance  with  the  supplemental  contract  and  within 
his  rights  under  the  deed  of  January  10,  1901,  when  re- 
formed. 
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Appellant  claims  that  the  supplemental  contract  is  in- 
valid for  want  of  a  consideration.    If  it  should  be  conceded 
that  a  consideration  is  necessary  in  an  action  between 

1.  the  parties  to  a  grant  of  an  easement  by  voluntary 
deed,  the  facts  found  by  the  court  show  that  the  con- 
tract for  the  sale  of  the  land  and  the  supplemental  contract 
were  parts  of  the  same  transaction,  and  should  therefore  be 
construed  together,  and  thus  construed  there  was  a  valuable 
consideration  for  the  agreements  in  the  supplemental  con- 
tract. The  principal  question  in  the  case,  however,  depends 
on  the  construction  given  to  the  supplemental  contract. 

Appellant  earnestly  maintains  that  the  easement  granted 
to  appellee  applied  only  to  the  property  purchased  by  him 
from  appellant  and  other  property  owned  by  him  at  the 
time  of  the  execution  of  the  contract  on  December  29,  1899. 

In  ascertaining  the  intention  of  the  parties  to  a  contract, 
courts  will,  if  necessary,  consider  it  in  the  light  of  the  posi- 
tion and  surroundings  of  the  parties  attending  its 

2.  execution.     Every  clause   and  every  word  therein 
should,  if  possible,  be  assigned  some  meaning.    War- 
rum  V.  White  (1909),  171  Ind.  574,  and  cases  cited.    Apply- 
ing said  rule  to  the  construction  of  the  contract  in  contro- 
versy, we  are  of  the  opinion  that  the  lower  court  did  not 

err  in  concluding  as  a  matter  of  law  that  it  was  the 

3.  intention  of  the  parties  that  appellee  should  have  not 
only  the  right  to  use  the  sewer  for  draining  property 

then  owned  by  him  in  the  district  drained  by  the  sewer,  but 
if  he  afterwards  became  the  owner  of  other  property  in  the 
same  district  he  should  have  the  right  to  use  the  sewer  to 
drain  the  additional  property  without  *' additional  compen- 
sation for  any  connections  made  by  said  second  party  with 
said  sewer  or  laterals." 

The  lower  court  did  not  err  in  overruling  appellant's  mo- 
tion to  strike  from  the  files  appellee's  cross-complaint. 

4.  The  cause  of  action  therein  alleged  was  germane  to 
the  subject-matter  of  appellant's  action.    The  law 
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favors  thft  settlement  of  controversies  in  a  single  action, 
where  possible.  Excelsior  Clay  Works  v.  DeCamp  (1907), 
40  Ind.  App.  26,  and  cases  cited. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 

plea  in  abatement.    The  defense  of  another  suit  pending  for 

the  same  cause  of  action  applies  generally,  only  when 

5.  the  plaintiff  in  both  suits  is  the  same  person  and 
both  are  commenced  by  himself,  and  not  to  a  case 

where  the  plaintiff  in  one  case  files  a  cross-complaint  in  an- 
other case  wherein  he  is  a  defendant.  In  such  case  the  cross- 
complainant  is  not  prosecuting  two  actions  against  his  ad- 
versary within  the  rule  in  question.  1  Cyc.  34;  3  Am.  and 
Eng.  Ency.  Law  and  Pr.  1217;  New  England  Screw  Co. 
V.  Bliven  (1854),  3  Blatchf.  240;  Pierce  v.  Feagans  (1889), 
39  Fed.  587;  Rodney  v.  Oibbs  (1904),  184  Mo.  1,  82  S.  W. 
187;  Monroe  v.  Beid,  Murdoch  &  Co.  (1895),  46  Neb.  316, 
64  N.  W.  983;  1  Ency.  PI.  and  Pr.  758;  Wood  v.  Lake 
(1860),  13  Wis.  94;  Pratt  v.  Howard  (1899),  109  Iowa  504, 
80  N.  W.  546;  Bayley  v.  Edwards  (1792),  3  Swanst.  •703. 
In  the  latter  case  Lord  Camden  said:  ^'The  plaintiff  in  a 
suit  here  being  defendant  there,  cannot,  as  I  think,  plead  it, 
because  there  is  not  the  same  plaintiff  in  both  causes." 

The  action  of  the  court  in  decreeing  a  reformation 

6.  of  the  deed  was  not  erroneous.  The  omission  from 
the  deed  of  the  provisions  with  reference  to  the  use 
of  the  sewer  was  the  result  of  the  mutual  mistake  of 

7.  the  parties.    The  demand  made  by  appellee  to  cor- 
rect  the   mistake   before   the   filing   of   the   cross- 
complaint  was  sufficient. 

There  is  no  errmr  in  the  record.    Judgment  afSrmed 
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Princeton  Coal  Mining  Company  v.  Lawrence. 

[No.  21,829.    Filed  June  7,  1911.    Rehearing  denied  November  17, 

1911.] 

1.  Masteb  akd  Sebvant. — Statutory  Came  oj  Action.— Complaint, 
— A  complaint  for  a  statutory  cause  of  action  must  clearly  bring 
the  plaintilT  within  the  terms  of  the  statute,    p.  472. 

2.  Death.— .4cWon«  for  Causing  of, — ^Unless  expressly  authorized 
by  a  statute  no  civil  action  can  be  maintained  for  causing  the 
death  of  a  person,    p.  472. 

3.  Death. — A'Ttion  for  Causing. — Parties. — ^The  general  statute 
(§285  Bums  1908,  Acts  1899  p.  405)  giving  to  the  personal  rep- 
resentative of  a  decedent  whose  death  was  caused  by  wrongful 
act  a  right  of  action  for  such  death  must  be  followed  unless  the 
facts  averred  show  that  some  specific  statute  controls,    p.  473. 

4.  Death. — Parties  to  Actions  for. — Coal  Mines. — Statutes. — Sec- 
tion 8597  Bums  1908,  Acts  1907  p.  253,  giving  to  the  widow  and 
others  a  right  of  action  for  the  death  of  the  husband,  caused  by 
the  negligence  or  wilfulness  of  operators  of  coal  mines,  was  not 
repealed  by  the  coal  mining  act  of  1907  (Acts  1907  p.  347,  §8602 
et  seq.  Bums  1908).    pp.  473, 483. 

5.  Statutes. — In  Pari  Materia. — Cumulative. — Statutes  passed  at 
the  same  session,  relating  to  the  same  subject-matter  will  l>e  con- 
stmed,  where  possible,  so  as  to  permit  both  to  take  effect,  es- 
pecially where  the  acts  are  declared  to  be  cumulative,    p.  476. 

6.  Master  and  Servant. — Coal  Mines. — Sprinkling. — Negligence. — 
Statutes. — The  negligent  failure  to  sprinkle  "the  roadways  or 
entries"  of  any  coal  mine,  as  required  by  §8579  Burns  1908,  Acts 
1905  p.  <55,  §11,  or  the  wilful  failure  to  sprinkle  "any  coal  mine 
or  part  of  mine,"  upon  notice  from  the  Inspector  of  mines,  as  re- 
quired by  §8613  Burns  19(>8,  Acts  1907  p.  347,  §12,  constitute  mis- 
demeanors, and  also  give  rise  to  an  action  for  damages  to  one 
injured  thereby,    p.  477. 

7.  Master  and  Servant. — Coal  Mines. — Shot-Firers. — Sprinkling. 
— Shot-firers  in  a  coal  mine  selected  as  prescribed  by  statute 
(§8(^10  Burns  1908,  Acts  1907  p.  347,  §9)  are  not  mere  licensees; 
and  the  statute  requiring  the  mines  to  be  sprinkled  (§§8579, 8613 
Bums  1908,  Acts  1905  p.  65,  §11,  Acts  1907  p.  347,  §12)  inures  to 
their  benefit    p.  480. 

8.  Master  and  Servant. — Shot-Firers. — Coal  Mines. — Negligence. — 
A  coal  mining  company  that  fails  to  sprinkle  its  mine  as  required 
by  statute  (§§8579,  8613  Bums  1908,  Acts  1905  p.  65,  §11,  Acts 
1907  p.  347,  §12)  Is  liable  to  a  shot-flrer  injured  by  a  dust  ex- 
plosion regardless  of  the  negligence  of  fellow  servants,    p.  481. 
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9.  Master  aitd  Servaivt. — Assumption  of  Risk. — Contributory  Xeif- 
Ugcncc. — Coal  Mines.— Shoi-Firers. — ^A  shot-firer  in  a  coal  mine, 
killed  by  a  dust  explosion,  did  not  assume  the  risk  caused  by  the 
leavinfc  of  open  kegs  of  powder  In  the  mine  without  notice  to 
him,  nor  was  he  guilty  of  contributory  negligence  In  firing  a 
second  time  a  shot  that  had  blown  out  the  day  before  owing  to 
the  drilling's  being  past  the  '^chance,*'  where  he  did  not  know  why 
the  shot  blew  out,  or  that  it  was  drilled  past  the  "chance.** 
pp.  482, 483. 

10.  Master  and  Servaitt. — Concurrent  yegligence  of  Master  and 
Fellow  Servant. — ^Tbe  master  is  liable  for  injuries  to  a  servant 
caused  by  the  concurrent  negligence  of  such  master  and  a  fellow 
servant    p.  483. 

Prom  Gibson  Circuit  Court ;  O.  M.  Welbom,  Judge. 

Action  by  Josie  Lawrence,  as  administratrix  of  the  estate 
cf  Solomon  Lawrence,  deceased,  against  the  Princeton  Coal 
Alining  Company.  From  a  judgment  for  plaintiff  for 
$1,000,  defendant  appeals.  Transferred  from  the  Appel- 
late Court  (see  47  Ind.  App.  217)  under  §1392  Bums  1908, 
Acts  1907  p.  237,  §1.    Affirmed. 

Embree  &  Embree,  for  appellant. 

J,  M.  &  8.  L.  Vandeveer  and  J.  W.  Brady,  for  appellee. 

Myers,  J. — This  action  is  by  a  widow  to  recover  for  the 
death  of  her  husband.  It  was  brought  under  the  coal- 
mining act  of  1905  (Acts  1905  p.  65,  §8569  et  seq.  Burns 
1908),  and  the  amendments  by  the  acts  of  1907  (Acts  1907 
p.  253,  §8597  Bums  1908,  and  Acts  1907  p.  347,  §8602  et  seq. 
Burns  1908). 

The  complaint,  the  sufficiency  of  which  is  attacked,  sets 
out  with  great  detail  the  physical  outlines  of  appellant's  coal 
mine,  giving  the  depth  of  the  main  shaft,  the  location  of  the 
main  entries,  the  cross-entries,  the  rooms,  the  break-throughs, 
the  air-shafts,  and  alleges  the  employment  of  miners  to  pro- 
duce coal  at  a  fixed  price  per  ton,  the  employment  by  the 
miners,  with  the  knowledge  and  consent  of  appellant,  of 
shot-firers,  of  whom  appellee*s  decedent  was  one,  to  whom 
appellant  paid  one-fourth  of  a  cent  per  ton  in  addition  to 
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the  compensation  paid  them  by  the  miners.  The  complaint 
then  alleges  that  on  January  8,  1908,  and  for  more  than 
six  months  immediately  prior  thereto,  as  the  defendant  on 
said  day  well  knew,  said  entries  of  said  mine  were  so  dry 
that  the  air  became  charged  with  coal  dust,  that  the  de- 
fendant carelessly  and  negligently,  and  with  full  knowledge 
thereof,  permitted  in  all  of  the  aforesaid  entries  large 
quantities  of  fine,  dry,  dangerous  and  explosive  coal  dust 
to  accumulate,  remain,  permeate  and  pervade  the  air,  and 
wilfully  and  negligently  omitted  regularly  and  thoroughly 
to  sprinkle  said  entries;  that  on  said  January  8,  1908,  and 
for  more  than  twenty  days  prior  thereto,  said  Solomon 
Lawrence  and  McClellan  St.  Clair  were  employed  in  said 
mine  as  shot-firers,  under  and  pursuant  to  the  terms  herein- 
before alleged,  with  the  full  knowledge  and  consent  of  de- 
fendant; that  on  January  8,  1908,  said  Solomon  Law- 
rence and  McClellan  St  Clair  entered  said  mine  for  the 
purpose  of  discharging  their  duties  as  shot-firers  as  afore- 
said; that  they  proceeded  from  place  to  place  until  they 
came  to,  and  fired  a  charge  of  blasting  powder  in  the 
room  nearest  the  air  course  on  the  southeast  entry,  and 
after  lighting  said  charge  proceeded  hastily  out  of  said 
room,  and  northward  in  said  entry  to  said  air  course,  and 
thence  westward  along  said  air  course;  that  said  last- 
mentioned  charge  of  blasting  powder  did  not  blast  the  coal, 
but  was  discharged  through  the  entrance  of  said  hole,  and 
because  thereof,  discharged  fire  into  the  air;  that  because  de- 
fendant negligently  failed  and  omitted  regularly  to  sprinkle 
said  entries,  that  were  so  dry  as  aforesaid,  said  blasting 
powder  when  discharged  ignited  said  coal  dust,  which  ex- 
ploded with  great  force  and  violence,  and  blew  with  great 
force  and  violence  timbers,  cars,  slate  and  debris  along  said 
entries  and  said  air  courses,  and  filled  all  said  entries  and 
air  courses  with  flames  and  fire ;  that  said  timbers,  cars  and 
slate  struck  said  Solomon  Lawrence  with  great  force  and 
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violence,  and  he  was  likewise  wholly  enveloped  in  said  fire 
and  flames,  and  by  reason  thereof  was  then  and  there 
crushed,  mangled,  burned  and  instantly  killed. 

Three  questions  are  jf>resented.  The  first  is,  Has  the 
widow  of  Solomon  Lawrence  the  capacity  to  sue  in  her  in- 
dividual name  under  the  provisions  of  the  act  of  1905, 
supra,  or  did  the  amendment  of  1907,  supra,  so  far  embrace 
the  subject  of  said  act  of  1905  as  to  repeal  it,  and  take  away 
the  right  of  individual  action,  and  relegate  claimants  for  in- 
juries to  the  general  statute  upon  the  subject!    It  is 

1.  settled  that  one  who  seeks  to  avail  himself  of  a  stat- 
ute conferring  a  right  must  state  facts  in  his  com- 
plaint which  bring  him  within  the  terms  and  meaning  of 
the  statute.  Fort  Wayne  Iron,  etc.,  Co.  v.  ParseU  (1907), 
168  Ind.  223;  Chicago,  etc.,  B.  Co.  v.  Barnes  (1905),  164 
Ind.  143;  Indianapolis,  etc.,  Transit  Co.  v.  Foreman  (1904), 
162  Ind.  85,  102  Am.  St.  185 ;  American  Boiling  MiU  Co.  v. 
Uullinger  (1904),  161  Ind.  673;  Hodges  v.  Standard  Wheel 
Co.  (1899),  152  Ind.  680;  HUliker  v.  Citizens  St.  B.  Co. 
(1899),  152  Ind.  86;  Harrison  v.  Stanton  (1896),  146  InA 
366;  Porter  v.  State,  ex  rel.  (1895),  141  Ind.  488;  Thorn^ 
burg  V.  American  Strawboard  Co.  (1895),  141  Ind.  443,  50 
Am.  St.  334;  Bums  v.  Grand  Bapids,  etc.,  B.  Co.  (1888), 
113  Ind.  169;  Wabash  B.  Co.  v.  Cregan  (1899),  23  Ind. 
App.  1. 

Also,  that  no  action  can  be  maintained  for  the  death  of 

a  human  being  unless  authorized  by  an  express  statute. 

Wabash  B.  Co.  v.  Hassett   (1908),  170  Ind.  370; 

2.  Thornburg  v.  American  Strawboard  Co.,  supra;  Jack- 
son V.  Pittsburgh,  etc.,  B.  Co.  (1895),  140  InA  241, 

49  Am.  St.  192 ;  Burns  v.  Grand  Bapids,  etc.,  B.  Co.,  supra; 
Mayhew  v.  Burns  (1885),  103  Ind.  328;  Stewart  v.  Terre 
Haute,  etc.,  B.  Co.  (1885),  103  Ind.  44. 

Also,  that  the  general  statute  (§285  Bums  1908,  Acts 
1899  p.  405),  giving  a  right  of  action  to  personal  representa- 
tives for  death  by  wrongful  act,  applies  to  every  action 
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to  recover  for  the  death  of  a  human  being,  unless 

3.  the  facts  averred  bring  the  case  within  the  provisions 
of  some  other  statute.     Maule  Coal  Co.  v.  Parten- 

heimer  (1900),  155  Ind.  100;  Collins  Coal  Co.  v.  Hadiey 
(1906),  38  Ind.  App.  637-  Boyd  v.  Brazil  Block  Coal  Co. 
(1900),  25  Ind.  157. 

By  the  act  of  1905,  supra,  the  regulations  for  mining 

coal,  the  manner  of  doing  it  and  the  means  and  appliances 

to  be  used,  are  prescribed  in  detail.    Under  §11  of 

4.  said  act,  the  subject  of  ventilation  is  presented,  and 
at  the  close  of  that  section  is  the  following  provi- 
sion: **In  case  the  roadways  or  entries  of  any  mine  are 
so  dry  that  the  air  becomes  charged  with  dust,  such  road- 
ways or  entries  shall  be  regularly  and  thoroughly  sprinkled. 
And  it  shall  be  the  duty  of  the  inspector  to  see  that  this 
provision  is  carried  out."  This  act  was  the  culmination  of 
a  series  of  acts  upon  the  subject  of  the  protection  of  the 
health  and  the  safety  of  coal  miners,  beginning  in  1879 
(Acts  1879  p.  19),  amended  in  1881  (Acts  1881  p.  8),  en- 
larged in  1885  (Acts  1885  p.  65),  and  1891  (Acts  1891  p. 
57),  amended  in  1897  (Acts  1897  p.  226  and  p.  268),  and 
in  1901  (Acts  1901  p.  540),  and  which  have  since  been  sup- 
plemented by  the  acts  of  1907,  supra,  and  by  an  act  in  1909 
(Acts  1909  p.  330).  Perusal  of  these  acts  will  disclose  the 
gradual  growth  of  the  statutory  precaution  which  we  must 
assume  the  legislature  has  deemed  expedient,  in  view  of  the 
unusual  ha;^ards  and  dangers  of  the  business,  to  protect  the 
lives  and  health  of  miners.  Prior  to  1905,  so  far  as  we  are 
able  to  discover,  there  was  no  requirement  to  sprinkle  road- 
ways or  entries. 

This  action  is  predicated  upon  §8597  Bums  1908,  Acts 
1907  p.  253,  reading  as  follows:  ''For  any  injury  to  per- 
son or  persons  or  property  occasioned  by  any  violation  of 
this  act,  or  any  wilful  failure  to  comply  with  any  of  its 
provisions,  a  right  of  action  against  the  operator  shall  ac- 
crue to  the  party  injured  for  the  direct  injury  sustained 
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thereby ;  and  in  case  of  loss  of  life,  by  reason  of  such  viola- 
tion, a  right  of  action  shall  accrue ;  first,  to  the  widow,  if 
any ;  second,  if  no  widow,  to  the  children,  or  adopted  chil- 
dren (if  any),  jointly;  third,  if  neither  the  foregoing  classes, 
then  to  the  parents  jointly,  or  parent;  fourth,  or  to  any 
person  or  persons  jointly,  who  were,  before  such  loss  of 
life,  dependent  for  support  on  the  person  or  persons  killed, 
for  like  recovery  of  damages  for  the  injury  sustained  by 
reason  of  such  loss  of  life  or  lives." 

By  §8613  Burns  1908,  Acts  1907  p.  347,  §12,  it  is  .pro- 
vided that  **the  inspector  of  mines  shall  have  power  in  his 
discretion  to  order  the  sprinkling  of  any  coal  mine  or  part 
of  mine  by  notice  in  writing  to  the  operator  thereof,  or 
person  in  charge  of  the  same,  and  after  receiving  such  no- 
tice it  shall  be  unlawful  for  any  person  to  act  in  violation 
thereof  and  to  omit  such  sprinkling.  Copies  of  any  notices 
given  hereunder  shall  be  posted  at  the  mine  entrance  by  the 
inspector  of  mines.*'  The  contention  of  appellant  is  that 
the  provisions  of  the  act  of  1907  (Acts  1907  p.  347)  re- 
pealed the  act  of  1905  (Acts  1905  p.  65)  on  the  subject  of 
sprinkling  mines,  and  reposes  the  subject  wholly  in  the 
discretion  of  the  inspector;  that  the  failure  to  sprinkle  can 
only  be  wilful  and  a  violation  of  the  statute  after  this  dis- 
cretion has  been  exercised,  and  notice  has  been  given  by 
the  inspector ;  that  under  said  act  of  1907  no  provision  is 
made  for  action  by  the  widow,  unless  the  omission  is  wil- 
ful ;  that  it  can  only  be  a  violation  after  the  inspector  has 
given  notice,  and  that  in  this  case  no  notice  is  alleged;  that 
the  legislature  must  have  had  some  object  and  purpose  in 
view  in  the  use  of  the  words  in  §8597,  supra,  in  "violation 
of  this  act,  or  any  wilful  failure  to  comply  with  any  of  its 
provisions,  *'  and  that  under  this  state  of  the  law,  and  the  al- 
legations of  the  complaint,  only  a  personal  representative  can 
maintain  the  action.  The  title  of  the  act  of  1907  (Acts 
1907  p.  347),  is,  **An  act  concerning  coal  mines,  and  to  pro- 
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vide  for  the  health  and  safety  of  persons  employed  in  coal 
mines,  and  matters  connected  therewith,  and  providing  pen- 
alties, and  repealing  all  laws  in  conflict  therewith.  *'  By  the 
twenty-first  section  of  the  act  it  is  provided  that  *'the  pro- 
visions of  this  act  shall  be  cumulative  of  «other  laws  upon 
the  subject  of  coal  mining:  Provided,  however,  that  all 
laws  and  parts  of  laws  in  conflict  herewith  are  hereby  re- 
pealed." On  the  same  day  that  this  act  was  passed,  under 
a  title  to  amend  §27  of  the  act  of  1905,  supra,  another  act, 
with  an  emergency  clause,  was  passed,  classifying,  in  order, 
those  who  may  bring  actions,  the  material  modifications  of 
which  statute  require  action  by  persons  of  a  class  to  sue 
jointly  where  there  is  more  than  one  of  a  class.  By  §28 
of  the  act  of  1905  (Acts  1905  p.  65,  §8598  Burns  1908),  '* any 
wilful  neglect,  refusal  or  failure  to  do  the  things  required 
by  any  section,  clause  or  provision  of  this  act,  on  the 
part  of  the  person  or  persons  herein  required  to  do  them, 
or  any  violation  of  the  provisions  or  requirements  hereof, 
*  *  •  or  any  refusal  to  comply  with  the  instructions  of  an 
inspector  of  mines  by  authority  of  this  act,  shall  be  deemed 
a  misdemeanor  punishable  by  a  fine  not  exceeding  $500  or 
by  imprisonment  in  the  county  jail  for  a  period  not  ex- 
ceeding six  months,  or  both,  at  the  discretion  of  the  court : 
Provided,  that  the  foregoing  shall  not  apply  to  sections  of 
this  act  which  have  special  penalties  provided  for  them." 

By  §14  of  the  act  of  1907  (Acts  1907  p.  ^47,  §8615  Burns 
1908),  "any  person  violating  any  provision  of  this  act  or 
wilfully  refusing,  neglecting  or  failing  to  do  anything  re- 
quired to  be  done  by  any  provision  hereof  by  such  person, 
or  obstructing  or  attempting  to  obstruct  or  interfere  with 
the  inspector  of  mines  or  any  of  his  assistants  in  the  dis- 
charge of  any  duty  imposed  by  law,  or  refusing,  failing  or 
neglecting  to  comply  with  the  proper  orders  of  the  inspector 
of  raines  or  his  assistants,  shall  be  guilty  of  a  misdemeanor 
punishable  on  conviction  by  a  fine  not  exceeding  $500,  to 
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which  may  be  added  imprisonment  in  the  county  jail  for  a 
period  not  exceeding  six  months,  in  the  discretion  of  the 
court  or  jury  trying  any  such  case."  We  are  not  able  to 
agree  with  the  learned  counsel  for  appellant  that  said  acts 
of  1907  repealeci  said  act  of  1905,  either  by  implication,  or 
because  they  covered  the  subject-matter.  On  the  contrary, 
they  seem  to  us  but  part  of  a  system  of  laws,  and  while  they 
may,  and  probably  do  change  some  features  of  said  act  of 
1905,  especially  those  with  respect  to  some  duties  of  opera- 
tors^ of  miners,  and  of  inspectors,  and  the  penalties  as  to 
some  matters,  in  the  main  and  essential  features  they  are 
in  aid  of  the  general  statute,  and  the  rule  is  general  that 
all  consistent  statutes  that  can  stand  together,  as  related  to 
the  same  subject,  shall  be  construed  together  and  with  ref- 
erence to  the  whole  system  of  which  they  form  a  part,  and 
harmony  and  effect  given  to  all,  if  this  can  consistently  be 
done,  so  as  to  make  the  law  consistent  in  all  its  parts  and 
uniform  in  its  application  and  results;  and  the  intent,  as 
collected  from  an  examination  of  the  whole,  will  prevail  over 
the  literal  import  of  particular  terms,  and  control  the  strict 
letter  of  such  terms,  when  the  latter  would  lead  to  injustice 
and  contradictions.  State,  ex  rel,,  v.  Berghoff  (1902),  158 
Ind.  349;  Lime  City  Bldg.,  etc,  Assn.  v.  Black  (1894),  136 
Ind.  544;  Haggerty  v.  Wagner  (1897),  148  Ind.  625,  39  L. 
R.  A.  384;  State,  ex  rel,  v.  WUson  (1895),  142  Ind.  102, 
107;  V7iited  States,  etc,  Co.  v.  Harris  (1895),  142  Ind.  226; 
2  Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.)  §443. 

There  is  no  difficulty  in  applying  the  acts  of  1907,  supra^ 
with  the  act  of  1905,  and  we  are  greatly  aided  in  the  con- 
struction intended  to  be  given,  by  the  fact  of  the 
5.    passage  of  the  act  regarding  actions  for  injuries, 
amending  §27,  on  the  same  day  the  general  act  was 
passed.    Even  in  case  of  acts  passed  at  the  same  session,  but 
on  different  days,  it  is  to  be  presumed  that  all  are  in  the 
minds  of  the  members  of  the  legislature,  and  that  when  re- 
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lated  to  the  same  subject  they  are  impressed  with  the  same 
construction  that,  if  possible,  all  may  stand.  Conn  v.  Board, 
etc.  (1898),  151  Ind.  517;  Shea  v.  City  of  Muncie  (1897), 
148  Ind.  14;  Houston,  etc.,  B.  Co.  v.  State  (1902),  95  Tex. 
507,  68  S.  W.  777;  Harris  v.  State,  ex  rel.  (1896),  96  Tenn. 
496,  34  S.  W.  1017;  Board,  etc.,  v.  People,  ex  rel.  (1893),  49 
111.  App.  369;  MacVeagh  v.  Royston  (1897),  71  111.  App. 
617;  City  of  Cincinnati  v.  Connor  (1896),  55  Ohio  St  82, 
44  N.  E.  582;  Illinois  Watch  Case  Co.  v.  Pearson  (1892), 
140  lU.  423,  31  N.  E.  400,  16  L.  R.  A.  429. 

This  is  the  more  true  where  acts  are  passed  on  the  same 
day.  Commonwealth  v.  Huntley  (1892),  156  Mass.  236,  30  N. 
E.  1127, 15  L.  R.  A.  839;  Solomon  v.  City  of  Denver  (1898), 
12  Col.  App.  179,  55  Pac.  199 ;  Territory  v.  Wing  field  (1887), 
2  Ariz.  305,  15  Pac.  139;  Lien  v.  Board,  etc.  (1900),  80 
Minn.  58,  82  N.  W.  1094. 

The  fact  that  the  act  is  declared  to  be  cumulative  io  also 
of  great  force  in  evincing  the  legislative  intent.  The  right 
of  action  under  §27  is  not  taken  away.  Couchman  v.  Prather 
(1904),  162  Ind.  250;  Maule  Coal  Co.  v.  Partenheimer, 
supra. 

It  is  next  urged  that  no  cause  of  action  is  shown  because 
it  is  not  alleged  that  the  failure  to  sprinkle  was  a  wilful  neg- 
lect, and  that  the  use  of  the  word  ''violation"  must 

6.  be  held  to  mean  wilful  violation,  an  affirmative  act. 
It  will  be  noted  that  the  act  of  1905  placed  an  ex- 
press duty  upon  the  operator  to  sprinkle  the  roadways  and 
entries.  A  failure  to  do  this  constituted  a  misdemeanor, 
and  injury  proximately  arising  therefrom  gave  a  right  of 
action.  While  it  is  a  penal  statute,  it  is  also  remedial,  and 
should  not  receive  so  strict  a  construction  as  to  destroy  the 
very  object  of  its  enactment.  Vanddlia  Coal  Co.  v.  Yemm 
(1911),  175  Ind.  524;  State  v.  Hogreiver  (1899),  152  Ind. 
652, 657, 45  L.  R.  A.  504 ;  United  States  Express  Co.  v.  State 
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(1905),  164  Ind.  196,  202;  Wooley  Coal  Co.  v.  Bracken 
(1903),  30  Ind.  App.  624. 

The  acts  of  1907  extend  the  requirements  in  regard  to 
sprinkling,  and  embraces  not  only  roadways  and  entries,  but 
extend  the  power  of  the  inspector  to  require  "the  sprin- 
kling of  any  coal  mine,  or  part  of  mine. "  It  was  no  less  the 
duty  of  the  operator  under  the  act  of  1905,  supra,  to  sprinkle 
the  ** roadways  and  entries,"  and  no  less  the  duty  of  the 
inspector  to  see  that  it  was  done,  than  it  is  under  the  act  of 
1907  (Acts  1907  p.  347),  but  as  to  any  other  part  of  a  mine, 
said  act  of  1905  was  silent,  and  the  act  of  1907  leaves  it  to 
the  inspector  to  determine  when  and  where  sprinkling  shall 
be  done,  and  to  give  notice,  before  it  becomes  unlawful  on 
the  part  of  the  operator  to  omit  to  do  so,  except  as  to  road- 
ways and  entries.  It  is  not  difficult  to  discover  the  reason 
for  the  use  of  the  words  **any  violation,"  and  ''any  wilful 
failure."  "Violation"  as  therein  used  embraces  not  only 
acts  of  omission  in  failing  to  do  the  things  that  are  required 
to  be  done,  but  of  commission  in  doing  things  that  are  de- 
clared shall  not  be  done,  and  as  applied  to  the  whole  statute 
the  instances  are  numerous.  State  v.  Case  (1873),  53  Mo. 
246,  256;  People  v.  Fox  (1896),  38  N.  Y.  Supp.  635,  636,  4 
App.  Div.  38;  Odin  Coal  Co.  v.  Denman  (1900),  185  111.  413, 
57  N.  E.  192,  76  Am.  St.  45. 

A  wilful  failure  implies  more  than  mere  nonconformity, 
inattention,  thoughtlessness  or  heedlessness,  and  goes  to  the 
intent  implied  in  failing  to  do  the  thing  after  the  attention 
is  called  to  it,  or  notice  given  under  this  statute  by  the  in- 
spector, and  implies  the  intentional  and  conscious  violation 
and  persistent  refusal  or  neglect,  not  necessarily  with  evil 
or  malicious  intent;  it  amounts  to  more  than  mere  pasave 
negligence,  it  is  active  refusal,  it  is  wilful  or  reckless  disre- 
gard of  the  safety  of  the  miners,  and  an  intentional  failure 
and  refusal  to  perform  a  plain  statutory  duly.  Brooks  v. 
Pittsburgh,  etc.,  R.  Co.  (1902),  158  Ind.  62;  Parker  v.  Penn- 
sylvania Co.  (1893),  134  Ind.  673,  23  L.  B.  A,  552;  Cin- 
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cinnati,  etc,  B.  Co.  v.  Cooper  (1889),  120  Ind.  469,  6  L.  R. 
A.  241,  16  Am.  St.  334;  Louisville,  etc.,  R.  Co.  v.  Bryan 
(1886),  107  Ind.  51;  /ndiawa,  etc.,  B.  Co.  v.  Wheeler  (1888), 
115  Ind.  253;  Huf  v.  Chicago,  etc.,  B.  Co.  (1900),  24  Ind. 
App.  492,  79  Am.  St.  274;  Dull  v.  Cleveland,  etc.,  B.  Co. 
(1899),  21  Ind.  App.  571 ;  Do-nh  Bros.  Coal,  etc.,  Co.  v.  Stroff 
(1901),  100  111.  App.  576;  Donk  Bros.  Coal,  etc.,  Co.  v.  Petov, 
(1901),  192  lU.  41,  61  N.  E.  330;  Marquette,  etc..  Coal  Co.  v. 
Dielic  (1903),  110  111.  App.  684;  Biverton  Coal  Co.  v.  Shep- 
herd (1903),  111  111.  App.  294;  Athens  Mining  Co.  v.  Cam- 
duff  (1906),  221  111.  354,  77  N.  E.  571;  Wilmington,  etc., 
Coal  Co.  V.  Sloan  (1907),  225  111.  467,  80  N.  E.  265;  Dams  v. 
Illinois  Collieries  Co.  (1908),  232  111.  284,  83  N.  E.  836; 
3foore  v.  Centralia  Coal  Co.  (1908),  140  111.  App.  291 ;  Odin 
Coal  Co.  V.  Denman,  supra;  Carterville  Coal  Co.  v.  Abbott 
(1899),  181  111.  495,  55  N.  E.  131;  City  of  Lexington  v. 
Lewis's  Admx.  (1874),  73  Ky.  677 ;  Jacobs's  Admr.  v.  Louis- 
ville, etc.,  B.  Co.  (1874),  73  Ky.  263;  Illinois  Cent.  B.  Co. 
V.  Leiner  (1903),  202  111.  624,  67  N.  E.  398,  95  Am.  St.  266. 

The  distinction  between  wilfulness  and  gross  negligence 
is  well  drawn  in  the  ease  of  Cleveland,  etc.,  B.  Co.  v.  Miller 
(1898),  149  Ind.  490. 

So  here,  the  failure  to  comply  with  the  statutory  require- 
ments as  to  sprinkling  ''roadways  and  entries,"  and  other 
express  provisions,  clearly  constitutes  a  violation  of  the  act, 
while  failure  to  sprinkle  **any  coal  mine  or  part  of  mine," 
after  notice  by  the  inspector,  or  to  do  any  thing  that  he 
might,  under  the  act;  require,  would  constitute  ''wilful  fail- 
ure." Both  "violation"  and  "wilful  failure"  are  made 
misdemeanors,  and  for  either  a  civil  cause  of  action  is  given. 
Davis  Coal  Co.  v.  Polland  (1902),  158  Ind.  607,  92  Am. 
St.  319. 

The  statute  of  Illinois  is  more  restricted  than  our  own 
upon  the  subject  of  giving  a  right  of  action.  The  language 
there  is  "wilful  violations"  or  "wilful  failure"  to  comply 
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with  the  statutory  requirements.     Hurd's  R.  S.  111.  1899. 
Ch.  93,  §33. 

It  is  contended  that  as  appellee's  decedent  is  shown  to 
have  been  a  shot-firer,  employed  by  the  miners,  he  was  not 

a  servant  of  api>ellanty  but  at  most  a  servant  of  the 
7.    miners.    It  is  alleged  that  the  miners  were  mining  by 

the  ton,  and  that  appellee's  decedent  was  employed 
by  the  miners,  with  the  knowledge  and  consent  of  appellant, 
and  that  the  latter  indirectly  paid  a  part  of  his  wages.  The 
act  of  1907  (Acts  1907  p.  347,  §8610  Bums  1908,  provides 
**that  at  any  coal  mine  in  the  State  where  the  miners  work- 
ing therein  so  elect,  persons  may  be  employed  to  act  as  shot- 
firers,  and  their  wages  shall  be  paid  by  the  miners  working 
therein."  It  will  be  noted  that  it  is  not  provided  in  the  act 
that  the  miners  shall  have  the  right  to  select  the  shot-firers, 
but  if  they  elect  to  have  shot-jSrers,  those  so  electing  are  to 
pay  their  wages.  The  complaint  alleges  that,  ^' among 
other  duties  performed  by  the  miners,  it  was  their  duty 
to  drill  into  the  solid  coal  in  said  mine,  to  charge  said 
drill  holes  with  blasting  powder,  and  to  tamp  said  chaises 
of  powder;  that  the  firing  of  said  charges  of  powder  was 
performed  by  shot-firers  employed  and  paid  by  said  miners 
with  the  full  knowledge  and  consent  of  defendant,  which 
paid  to  ?aid  miners  a  quarter  of  a  cent  a  ton  for  coal  mined 
from  said  mine,  in  addition  to  the  compensation  paid  said 
miners  for  coal  mined  by  them,  to  be  applied  on  the  com- 
pensation of  said  shot-firers  for  their  services."  Fairly  con- 
strued, this  means  that  appellant  consented  to  and  approved 
the  selections  made  by  the  miners,  but  in  any  event  these 
shot-firers  were  not  mere  licensees,  and  it  is  not  necessary 
that  we  should  determine  whether  they  were  servants  of 
appellant.  They  were  in  the  mine  pursuant  to  the  express 
provisions  of  a  statute.  It  was  more  than  an  invitation  to  be 
there.  They  were  there  engaged  in  business  for  the  operator, 
not  in  their  own  business,  except  as  their  business  was  that 
of  assisting  in  mining  coal,  in  carrsring  out  a  distinct  part  of 
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the  business  of  the  operator,  with  its  knowledge  and  consent, 
and  we  see  no  diflPerenee  between  the  duty  owing  to  them 
in  regard  to  sprinkling  the  mine,  than  that  owing  to  the 
miners  proper.  The  law  was  enacted  for  th3  benefit  of  all 
persons  whose  work  requires  them  to  be  in  the  mines,  in  and 
about  the  business  of  the  operator  in  coal  mining,  whether 
or  not  the  strict  relation  of  master  and  servant  existed  be- 
tween appellant  and  appellee's  decedent.  Chicago,  etc.,  R. 
Co.  V.  Tandenberg  (1905),  164  Ind.  470;  Pennsylvania  Co. 
V.  O'Shaughnessy  (1889),  122  Ind.  5S8;  Indiana,  etc.,  R.  Co. 
V.  Bamhart  (1888),  115  Ind.  399,  409;  Evam^sville,  etc.,  R. 
Co.  V.  Griffin  (1885),  100  Ind.  221,  50  Am.  Rep.  783. 

It  is  finally  contended  that  judgment  should  have  been 
rendered  for  appellant  upon  the  answers  to  the  interroga- 
tories.    The  latter  are  very  numerous,  being  121  in 

8,  number.  Appellant's  argument  on  this  point  is  that 
it  is  not  liable,  because  the  answers  to  the  interroga- 
tories show  that  the  accident  occurred  by  reason  of  the  neg- 
ligence ojF  a  fellow  servant,  and  that  this  was  a  risk  assumed 
by  the  decedent.  The  answers  show  that  the  explosion  in 
which  the  decedent  was  killed  was  caused  by  one  of  the 
miners  in  unlawfully  drilling  beyond  the  ** chance;"  and 
because  of  cans  of  powder  that  had  been  improperly  opened 
by  the  miners  and  left  in  the  break-throughs,  in  violation  of 
the  statute.  However,  the  findings  do  not  negative  the 
allegation  of  the  complaint  that  the  injury  happened  by  the 
explosion  of  coal  dust,  caused  by  the  failure  to  sprinkle.  In 
our  view,  the  element  of  assumption  of  the  risk  is  eliminated 
from  the  case  by  the  facts  found  showing  the  violation  by 
appellant  of  the  statutory  duty  of  sprinkling  as  the  proxi- 
mate cause  of  the  explosion  and  injury.  Cleveland,  etc.,  R. 
Co.  V.  Powers  (1909),  173  Ind.  105;  Inland  Steel  Co.  v. 
Yedindk  (1909),  172  Ind.  423;  United  States  Cement  Co.  v. 
Cooper  (1909),  172  Ind.  599;  M.  8.  Huey  Co.  v.  Johnston 
(1905),  164  Ind.  489;  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser 
Vol.  176—31 
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(1904),  163  Ind.  247;  Himrod  Coal  Co.  v.  Adack  (1900),  94 
111.  App.  1 ;  Maplewood  Coal  Co.  v.  Oraham  (1907),  134  111. 
App.  277;  Sunny  side  Coal  Co.  v.  Perry  Center  (1901),  100 
111.  App.  546;  Peelles  v.  O'Oara  Coal  Co.  (1909),  239  lU. 
370,  88  N.  E.  166;  Western,  etc..  Coal  Co.  v.  Beaver  (1901), 
192  111.  333,  61  N.  B.  335;  Pawnee  Coal  Co,  v.  Boyce  (1900), 
184  111.  402,  56  N.  E.  621;  Russell  v.  Dayton  Coal,  etc.,  Co. 
(1902),  109  Tenn.  43,  70  S.  W.  1,  97  Am.  St.  836;  Wolf  v. 
Smith  (1906),  149  Ala.  457, 42  South.  824, 9  L.  R.  A.  (N.  S.) 
338. 

But  it  is  urged  that  appellee's  decedent  was  guilty  of  con- 
tributory negligence  in  firing  a  second  time  a  shot  that  had 

blown  out  the  day  before,  owing  to  the  drilling  being 
9,    past  the  '* chance.*'    It  is  found  that  he  knew  of  the 

abortive  shot  of  the  day  previous,  but  it  is  not  found 
that  he  knew  why  the  shot  blew  out,  or  that  it  was  drilled 
past  the  *' chance,''  as  he  had  not  placed  the  powder  or 
tamped  it  in  either  case ;  nor  is  it  found  that  he  knew  why 
shots  blew  out  or  that  it  was  unusual;  but  it  is  found  that 
the  injury  was  from  the  dust  explosion.  It  is  not  made  to 
appear  that  appellee's  decedent  knew  of  the  open  kegs  of 
powder  in  the  mine,  or  the?  manner  in  which  the  drilling  or 
tamping  had  been  done,  so  as  to  bring  him  within  the  nile 
of  assumption  of  risk  from  a  known  or  obvious  danger  pre- 
sented in  tb*?  course  of  his  work  or  duty  and  make  him 
guilty  of  contributory  negligence,  thus  relieving  appellant 
of  any  liability ;  and  it  is  made  to  appear  that  the  injury  oc- 
curred because  of  appellant's  violation  of  a  statutory  duty  in 
failing  to  sprinkle.  Vandalia  Coal  Co.  v.  Yemm,  supra,  and 
cases  cited;  Cleveland,  etc.,  JB.  Co.  v.  Powers,  supra,  and 
cases  cited;  United  States  Cement  Co.  v.  Cooper,  supra; 
Paul  Mfg.  Co.  v.  Racine  (1909),  43  Ind.  App.  695;  Boyd  v. 
Brazil  Block  Coal  Co.,  supra;  Muren  Coal,  etc.,  Co.  v.  Cope- 
land  (1910),  46  Ind.  App.  230;  Miami  Coal  Co.  v.  Kane 
'1910),  45  Ind.  App.  391;  Narramore  v.  Cleveland,  etc.,  i?. 
(1899),  96  Fed.  298,  37  C.  C.  A.  499,  48  L.  R.  A  68. 
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The  fact  that  the  negligence  of  another  miner,  or  other 
miners,  concurred  with  the  negligence  of  appellant  in  pro- 
ducing the  injury,  will  not  exonerate  appellant,  if  its 

10.  negligence  in  failing  to  sprinkle  was  the  proximate 
cause  of  the  injury,  and  the  jury  so  found.  Fort 
Wayne,  etc,  Traction  Co.  v.  Roudebush  (1909),  173  Ind.  57; 
Ronnonay  etc.,  Stone  Cc.  v.  Shields  (1909),  173  Ind.  68; 
Diamond  Block  Coal  Co.  v.  Cuthbertson  (1906),  166  Ind. 
290;  Lake  Erie,  etc.,  R.  Co.  v.  Ckarman  (1903),  161  Ind.  95; 
Hymera  Coal  Mining  Co.  v.  Mahan  (1909),  44  Ind.  App. 
583 ;  1  Labatt,  Master  and  Serv.  §325 ;  2  Labatt,  Master  and 
Serv.  §813. 

In  view  of  the  opinion  entertained  by  the  court,  it  is  un- 
necessary that  we  determine  any  question  as  to  the  constitu- 
tionality of  the  statutes  presented  by  appellee. 

No  error  in  the  record  is  made  to  appear,  and  the  judg- 
ment is  affirmed. 


On  Petition  for  Rehearing. 

Myers,  J. — ^Upon  petition  for  rehearing  the  learned  coun- 
sel for  appellant  urge  that  the  act  of  1905  (Acts  1905  p.  65, 
§8569  et  seq.  Burns  1908)  was  repealed  by  the  act  of 
4.     1907  (Acts  1907  p.  347,  §8602  et  seq.  Burns  1908) 
because  of  the  different  penalties  imposed  under  the 
different  acts.    If  it  should  be  conceded  that  so  far  as  the 
penalties  are  concerned  said  act  of  1905  is  so  far  modified 
by  said  act  of  1907  as  to  repeal  §8598,  supra,  so  far  as  in 
conflict  with  it,  or  covering  the  same  subject-matter,  if  it 
does,  that  would  not  affect  the  questions  involved  in  this  case. 
It  is  again  urged  that  the  proximate  cause  of  the  injury 
was  the  fact,  the  jury  found,  that  a  miner  had  drilled  past 
the  ''chance,'*  in  violation  of  the  statute.    Whatever 
9.     might  be  our  views  as  to  the  evidence  and  the  find- 
ings of  the  jury  upon  this  question,  it  is  foreclosed 
by  the  specific  finding,  under  instructions  defining  proxi- 
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mate  eaose,  that  the  dnst  explosion  was  the  proximate  caoM 
of  the  injury. 

We  have  again  gone  over  the  case  in  the  light  of  appel- 
lant *s  petition  for  a  rehearing,  but  see  no  reason  to  change 
oar  former  opinion.    The  petition  is  overruled. 


EORPORAL  ET  AL.  V.  RaMAGE. 

[No.  21,902.    Filed  Xovwnber  21,  1911-1 

AreEAU^Briefs.—Waiver.—DiMniswt—WheTe  the  <mly  error  as- 
signed is  sustaining  tlie  demorrer  to  plaintiff's  complaint  and 
apitellants  fail  in  tlieir  brief  to  set  oat  such  complaint  or  the 
demurrer  thereto,  no  question  is  presented,  and  the  appeal  viU 
be  dismissed. 

From  Blackford  Circuit  Court;  Charles  E.  Sturgis,  Judge. 

Action  by  Mary  L.  Korporal  and  another  against  Samuel 
Y.  Ramage.  From  a  judgment  for  defendant,  plaintiflEs  ap- 
peal. Transferred  from  Appellate  Court  under  §1405  Bums 
1908,  Acts  1901  p.  590.    Appeal  dismissed. 

Jay  A,  Hindman,  for  appellants. 

Abram  Simmons  and  Frank  C.  DaUey,  for  api>ellee. 

Jordan,  C.  J. — This  action  was  instituted  in  the  Grant 
Superior  Court,  to  recover  upon  a  gas  lease.  The  cause  was 
subsequently  venued  to  the  Blackford  Circuit  Court.  The 
complaint  is  in  three  paragraphs.  A  demurrer  to  each  par- 
agraph was  sustained.  These  rulings  of  the  lower  court  are 
the  only  errors  assigned  and  relied  upon  in  this  appeal  for 
reversal.  Counsel  for  appellee  urge  the  same  objections  to 
appellants'  brief  that  were  pointed  out  in  the  case  of  Pry  v. 
Ramage  (1911),  ante,  446,  namely,  that  the  paragraphs  to 
which  demurrers  were  sustained  were  not  set  out  in  full  nor 
in  substance  in  the  brief,  as  required  by  the  rules  of  the 
Supreme  and  Appellate  Courts.  An  examination  of  sppd- 
lants'  brief  fully  sustains  appellee's  objection. 
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It  follows,  therefore,  that  all  the  errors  assigned  and  re- 
lied on  for  reversal  must  be  deemed  and  held  to  be  waived, 
and  fop  this  reason  the  appeal  must  be  dismissed*  Pry  v. 
Ramage,  supra. 

Appeal  dismissed. 


City  of  Huntington  v.  Mitten. 

[No.  21,959.    Filed  November  21,  1911.] 

J.  Appeal. — Briefs, — Omission  of  Points, — ^Appellant's  failure  to 
state  in  its  brief  any  proposition  or  points  challenging  the  suffi- 
ciency of  the  questioned  complaint  waives  any  error  in  the  ruling 
thereon,    p.  486. 

2.  Appeal. — Failure  to  Except  to  Conclusions  of  Law. — ^Appellant's 
failure  in  the  trial  court  to  except  to  any  of  the  conclusions  of 
law  precludes  the  raising  of  any  questions  thereon  on  appeal, 
p.  486. 

3.  Appeal.— BnV/s. — Omission  of  Points, — ^Appellant's  failure  in 
its  brief  to  present  any  reason  or  authority  in  support  of  its 
paragraph  of  answer  to  which  a  demurrer  had  been  sustained 
waives  any  error  in  such  ruling,    p.  486. 

I.  Appeal. — Briefs,— Failure  to  Present  Questions. — ^Appellant's 
failure  in  its  brief  to  present  any  question  raised  in  the  assign- 
ment of  errors  is  fatal  to  such  assignments,    p.  486. 

.J.  Appeal.— Failure  to  Present  Questions, — Affirmance. — ^Where  ap- 
pellant has  failed  to  present  any  question,  the  Judgment  will  be 
affirmed,    p.  486. 

Prom  Huntington  Circuit  Court ;  Samuel  E,  Cook,  Judge. 

Action  by  Lewis  C.  Mitten  against  the  City  of  Hunting- 
ton. From  a  judgment  for  plaintiff,  defendant  appeals. 
Transferred  from  Appellate  Court  under  §1405  Bums  1908, 
Acts  1901  p.  590.    Affirmed. 

Emmett  0.  King  and  Cline  &  Cline,  for  appellant. 
Lesk  &  Lesh,  for  appellee. 

Morris,  J. — ^Appellee  sued  appellant  for  breach  of  a  build- 
ing contract.  From  a  judgment  for  appellee  this  appeal  is 
prosecuted.  There  was  a  special  finding  of  facts  and  con- 
clusions of  law  thereon. 
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A  demurrer  to  the  complaint,  for  want  of  sufficient  facts, 

was  overruled  by  the  lower  court,  and  that  action  is  here 

assigned  as  error.     Appellant  has  also  assigned  as 

1.  error  the  insufficiency  of  the  facts  alleged  in  the 
complaint. 

Appellant,  under  rule  twenty-two  of  this  courts  has  waived 
its  right  to  a  consideration  of  the  cojiplaint  by  its  failure , 
to  state  in  its  brief  any  proposition  or  point  challenging  the 
sufficiency  of  the  complaint. 

Appellant  earnestly  contends  that  the  lower  court  erred 
in  its  conclusions  of  law  on  the  facts  found,  and  has  chal- 
lenged their  correctness  by  a  proper  assignment  here; 

2.  but  appellee  contends  that  this  court  cannot  con- 
sider this  alleged  error,  for  the  reason  that  appellant 

did  not,  in  the  circuit  court,  except  to  any  conclusion  of  law 
stated.  The  record  does  not  show  that  appellant  reserved 
any  exception  to  any -conclusion  of  law.  This  court  does  not 
consider  alleged  errors  in  such  cases,  unless  the  aggrieved 
party  has  reserved  an  exception  when  the  finding  and  con- 
clusions were  filed.    Ewbank's  ^lanual  §24. 

The  lower  court  sustained  appellee's  demurrer  to  the  sec- 
ond paragraph  of  appellant's  answer,  and  this  ruling  is 
assigned  as  error.    Appellant  has  waived  its  right  to 

3.  a  consideration  of  this  question  by  its  failure  to  pre- 
sent in  its  brief  any  reason  or  authority  in  support 

of  its  assignment  of  error.     Ewbank's  Manual  §21. 

Appellant  finally  has  assigned  as  error  the  action 

4.  of  the  court  in  overruling  its  motion  for  a  new  trial 
The  question  is  not  presented  in  appellant's  brief, 

and  consequently  cannot  be  considered. 

Appellee  filed  a  motion  to  dismiss  the  appeal,  but, 

5.  in  view  of  the  conclusion  reached  by  the  court,  it  is 
not  necessary  to  consider  the  motion. 

There  is  no  reversible  error  in  the  record.    Judgment 
affirmed. 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  487 


Wabash  R.  Co.  v.  Jackson— 176  Ind.  487. 


Wabash  Railroad  Company  v.  Jackson  et  al. 

[No.  21.727.    Filed  June  9,  1911.    Rehearing  denied  November  22, 

1911,] 

1.  Ratlboads. — Watercourses, — Drains, — Culverts. — Costs, — ^Where 
a  natural  watercourse  flows  across  the  right  of  way  of  a  railroad 
company,  the  track  being  built  on  a  fill,  and  a  public  drain  ;is 
constructed  to  carry  off  the  waters  of  such  watercourse,  the 
company  must  construct  at  Its  own  expense,  though  such  expense 
seems  to  be  disproportionate  to  the  public  benefit  received,  a  cul- 
vert sufficient  to  carry  such  waters  over  its  right  of  way. 
pp.  490, 491. 

2.  Dbains. — Public  Utility. — The  public  utility  of  a  proposed  pub- 
lic drain  does  not  depend  entirely  upon  the  area  drained  thereby, 
the  amount  of  travel  over,  or  the  length  of  highways  affected,  or 
the  cost  of  restoring  or  opening  a  waterway  for  the  passage  of 
water,    p.  490. 

3.  Dbaiws. — Assessments, — Descriptions  j>f  Lands, — Sufflciency, — 
Foreclosure. — ^Descriptions  of  lands  In  a  drainage  assessment, 
that  can  be  made  certain,  are  sufficient;  and  in  a  suit  to  fore- 
close the  lien  thereof  correct  descriptions  may  be  supplied,    p.  491. 

4.  Draikb. — Assessment  Liens. — Foreclosure. — Correcting  Descrip- 
tions,—Under  §6144  Burns  1908,  Acts  1907  p.  508,  §5,  providing 
that  if  an  assessment  of  benefits  for  a  public  drain  is  not  paid 
**the  auditor  shall  place  the  same  on  the  delinquent  tax  duplicate, 
and  the  same  shall  be  collected  as  other  delinquent  state  and 
county  taxes  are  collected,"  drainage  assessments  can  be  collected 
only  by  such  method ;  but  in  a  proceeding  by  the  purchaser,  at  a 
tax  sale,  to  enforce  the  lien  of  such  assessment,  a  defective  de- 
scription may  be  corrected  and  such  lien  may  be  enforced  against 
the  proper  land  by  its  true  description,    p.  491. 

5.  Drains. — Railroad  Culverts, — Power  of  Court  to  Prescribe  Di- 
mensions of. — Appeal,— Where  an  issue  was  made  in  a  drainage 
case  as  to  the  dimensions  of  a  railroad  culvert  to  be  constructed 
by  the  railroad  company  as  a  part  of  such  drain,  and  no  motion 
was  made  to  modify  the  judgment,  and  no  offer  was  made  tx> 
construct  a  sufficient  culvert,  the  Supreme  Court  will  consider 
that  the  size  of  the  culvert  ordered  is  absolutely  required  for 
carrying  off  the  waters  in  the  drainage  area;  and  the  question 
whether  the  company  has  a  discretion  as  to  the  kind  of  a  suffi- 
cient culvert  to  be  constructed  is  not  presented,    p.  492. 

From  Wabash  Circuit  Court ;  A.  H,  Plummer,  Judge. 

Drainage  petition  by  William  A.   Jackson  and  others 

against  which  the  Wabash  Baiboad  Company  remonstrates. 
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From  a  judgment  for  petitioners,  remonstrant  appeals,  i/- 
fifined, 

E.  P.  Hammond,  Dan  W.  Simms,  WiUiam  V.  Stuart^  Al- 
lison E.  Stuart  and  J.  D.  Conner,  Jr.,  for  appellant 
Joseph  W.  Murphy  and  Walter  O,  Todd,  for  appellees. 

Myers^  J. — ^Appellees  filed  a  petition  in  the  Wabash  Cir- 
cnit  Court,  under  the  act  of  1907  (Acts  1907  p.  508,  §6140 
et  seq.  Bums  1908),  asking  that  certain  lands  in  that  conBty 
be  drained  by  a  public  drain.  Over  the  remonstrance  of 
appellant,  said  drain  was  established  so  that  it  crossed  ap- 
pellant's right  of  way.  By  their  report  the  commissioaers 
of  drainage  found  for  the  construction  of  the  drain,  and  the 
costs  and  expenses  were  fixed  at  $788.52.  Benefits  and  dam- 
ages were  assessed,  in  which  appellant  was  reported  as  ben- 
efited $60,  and  the  assessment  against  it  fixed  at  $50,  but  in 
their  report,  the  commissioners  recommended  that  appellant, 
at  its  own  cost  and  expense  construct  a  bridge  twelve  feet 
high  and  twenty-four  feet  wide.  Various  lands,  lots  and  a 
public  highway  would  be  affected  by  the  construction  of  the 
proposed  drain,  and  all  were  reported  as  benefited  in  amounts 
in  excess  of  the  assessments  for  construction. 

Upon  remonstrance  by  appellant,  a  special  finding  of  facts 
was  made  and  conclusions  of  law  stated.  The  findings  are 
quite  lengthy,  but  they  show  that  the  railway  was  constructed 
in  1854  with  a  fill;  that  where  the  proposed  drain  crosses 
the  right  of  way  the  fill  was  twenty-two  feet  high, 
fourteen  feet  wide  on  top,  and  eighty  feet  wide  at  its  base, 
at  which  point,  in  1881,  appellant  constructed  a  stone  cul- 
vert four  feet  and  one  inch  wide  at  the  bottom,  and  the  same 
width  to  the  height  of  three  feet,  and  for  the  next  two  feet, 
eleven  and  a  half  inches  wider,  the  total  height  being  five 
feet,  one  inch.  This  culvert  is  called  No.  440.  At  a  point 
about  eight  hundred  feet  southwest  is  culvert  No.  441,  con- 
structed when  the  railroad  was  built.  A  natural  stream  ap- 
proaches the  railroad  from  the  northwest,  called  Jackson 
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creek.  When  the  railway  was  constructed  that  stream 
crossed  in  a  state  of  nature  about  three  hundred  feet  south- 
west of  culvert  No.  441,  and  the  stream  was  diverted  through 
that  culvert,  which  was  of  stone,  eight  feet  wide  at  the  bot- 
tom and  four  feet  high.  This  culvert  was  replaced  in  1902 
])y  a  cast-iron  pipe  five  feet  in  diameter.  The  natural  stream 
has  its  source  in  hills  some  two  and  a  half  miles  northwest 
of  the  railway  crossing.  Soon  after  the  construction  of 
culvert  No.  440,  which  was  at  a  point  where  there  was  no 
waterway  prior  thereto,  one  Jackson,  father  of  some  of  the 
appellees,  constructed  a  ditch  southeast  of  Jackson  creek  to 
and  through  culvert  No.  440.  It  is  found  that  culvert  No. 
440,  on  the  line  of  the  proposed  drain,  will  not  in  times  of 
high  water  be  sufficient  to  conduct  the  water  which  will  flow 
in  the  proposed  drain,  which  is  partly  in  the  channel  of  the 
old  creek,  but  diverges  from  it  at  its  greatest  distance  four 
hundred  feet,  and  will  be  of  the  average  width  of  four  feet 
in  the  bottom,  twelve  feet  at  the  top,  and  of  the  average 
depth  of  four  feet,  and  runs  over  a  portion  of  the  ditch 
constructed  by  James  Jackson,  connecting  with  culvert  No. 
440.  After  the  construction  of  said  ditch,  Jackson  ploughed 
and  filled  up  Jackson  creek  proper  from  a  point  238  feet 
north  of  culvert  No.  441,  and  caused  the  water  of  Jackson 
Creek  to  flow  through  culvert  No.  440. 

It  is  found  that  since  the  construction  of  the  railway  grade 
the  culverts  have  not  been  sufficient  to  carry  off  the  waters 
of  Jackson  creek,  and  in  times  of  heavy  rains  the  water 
backs  up  at  the  railway  embankment,  and  runs  southeasterly 
over  a  public  highway,  and  into  the  houses  of  residents  of 
the  town  of  Rich  Valley,  and  covers  the  highway  and  re- 
mains in  the  houses  five  or  six  hours  at  a  time. 

AU  necessary  facts  authorizing  the  establishment  of  the 
drain  are  found,  but  the  court  found  that  a  culvert  seven- 
teen feet  long  and  eight  feet  high  will  be  sufficient  to  carry 
off  the  water. 

As  conclusions  of  law  the  court  established  the  ditch  and 
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required  the  construction  of  the  culvert  by  appellant  at  its 
own  expense,  which  it  is  found  will  be  $8,000,  as  against 
$10,000,  the  cost  of  a  culvert  recommended  by  the  commis- 
sioners of  drainage. 

It  is  urged  by  appellant  that  the  cost  of  the  culvert,  added 

to  the  cost  of  construction,  would  largely  exceed  the  benefits 

assessed,  and  that  the  proceeding  should  have  been 

1.  dismissed.    The  case,  therefore,  turns  upon  the  ques- 
tion whether  the  cost  of  the  culvert  is  to  be  included 

in  the  cost  of  constructing  the  drain,  or  whether  the  coat 
of  the  culvert  should  be  wholly  borne  by  appellant.  That 
question  has  been  determined  adversely  to  appellant.  Chi- 
cago,  etc.,  R.  Co.  v.  Luddington  (1910),  175  Ind.  35. 

It  is  urged,  however,  that  this  case  is  to  be  distinguished 
from  the  one  just  cited,  because  in  that  case  '*it  may  be  in- 
ferred from  the  proceedings  that  a  large  amount  of  land 
was  assessed  benefits,  largely  in  excess  of  the  damages  sus- 
tained by  the  company,  it  appearing  that  the  damages  sus- 
tained by  the  company  in  that  case  were  only  about  $3,200." 
In  this  case  the  total  benefits  assessed  are  $927.97,  and  the 
cost,  exclusive  of  the  bridge,  $788.52.  If,  as  was  held  in  the 
case  cited,  railroad  companies  as  a  matter  of  law,  are  re- 
quired to  construct  at  their  own  expense  such  culverts  as 
are  requii::ed,  so  as  not  to  interfere  with  the  free  use  of 
public  drains,  whether  constructed  prior  to  or  after  the  con- 
struction of  the  railway,  and  in  such  manner  as  not  unnec- 
essarily to  impair  its  usefulness,  the  cost  of  such  culvert  is 
not  the  subject  of  damages,  within  the  contemplation  of  the 
statute,  which  is  specifically  referred  to  in  that  case,  and  to 
which  we  adhere.  It  cannot  reasonably  be  contended  that 
the  construction  of  a  drain,  and  whether  or  not  it  is 

2.  of  public  utility  and  beneficial  to  highways,  can 
be  made  to  depend  alone  upon  the  number  of  acres 

of  land  immediately  drained,  or  the  amount  of  travel  over 
or  the  length  of  highways  benefited,  or  the  cost  of  restoring 
or  opening  a  waterway  for  the  passage  of  water. 
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It  is  shown  by  the  findings  that  the  stream  rises  in  the 
hills  two  and  a  half  miles  away,  and  empties  the  water 
in  a  lai^e  volume  upon  these  lower  lands,  and  that  it  is 
impeded  by  the  railway  embankment,  and  the  insufficiency 
of  the  waterways  through  it,  and  seriously  affects  the  resi- 
dents of  a  village,  the  lands  north  of  and  adjoining  the  rail- 
way, and  the  highway. 

It  is  also  contended  that  certain  assessments  are  so  de- 
fective as  to  description  of  the  property  assessed  that  they 
cannot  be  enforced.    Some  descriptions  are  not  very 

3.  accurate,  but  they  can  be  made  certain,  and  that  is 
sufficient.    Upon  an  application  to  foreclose  the  lien, 

the  correct  description  could  be  supplied. 

It  is  to  be  noted  that  under  §6144,  supra,  a  sale  of  land 

for  ditch  assessments  can  be  made  by  county  treasurers  only 

in  the  manner  that  other  taxes  are  collected,  and  it 

4,  has  been  held,  under  a  similar  statute,  that  collection 
can  be  made  only  in  that  method.    Storms  v.  Stevens 

(1885),  104  Ind.  46;  Lockwood  v.  Ferguson  (1886),  105 
Ind.  380. 

But  it  is  also  held,  under  the  same  statute,  that  under  a 
proceeding  to  foreclose,  after  sale,  the  lien  may  be  enforced 
against  the  land  intended  to  be  assessed,  by  its  true  de- 
scription. Ager  v.  State,  ex  rel  (1904),  162  Ind.  538; 
Luzadder  v.  State,  ex  rel  (1892),  131  Ind.  598;  Cullen  y. 
Strauz  (1890),  124  Ind.  340;  Brosemer  v.  Kelsey  (1886), 
106  Ind.  504;  Baker  v.  Clem  (1885),  102  Ind.  109. 

The  apparent  hardship  of  a  case  where  appellant  is  put 
to  an  expense  of  $8,000  to  produce  a  benefit  of  $927.97  can- 
not be  invoked  as  against  a  public  enterprise.    If  this 

1.  were  so,  it  will  readily  be  seen  that  many  much- 
needed  improvements  for  the  public  benefit,  and  in 
the  interest  of  public  health,  would  be  prohibited,  unless 
asse^ments  should  be  made  which  would  amount  to  confisca- 
tion of  the  property  of  those  who,  except  for  the  creation 
of  conditions  such  as  are  here  presented,  would  not  need  the 
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improvement.     Appellant  received  and  exercises  its  fran- 
chise subject  to  both  the  common  law  and  the  statutory 
I)ower  to  require  it  to  perform  the  duty  imposed  upon  it  by 
this  proceeding. 
No  error  is  made  to  appear,  and  the  judgment  is  affirmed. 

On  Petition  for  Rehearing. 

Myers,  J. — ^Appellant  seeks  a  rehearing  in  this  case,  or, 

in  the  alternative,  a  modification  of  the  judgment,  so  that 

it  may  construct  such  bridge  or  culvert  as  it  sees  fit, 

5.    provided  it  be  sufficient,  on  the  ground  that  it  will 

be  presumed  that  it  will  construct  a  sufficient  bridge, 

the  theory  being  that  neither  the  commissioners  of  drainage, 

nor  the  court,  has  any  power  or  authority  to  define  the  kind 

and  dimensions  of  the  bridge  to  be  placed  over  the  ditch. 

There  was  no  offer,  as  is  now  made,  to  construct  a  suffi- 
cient bridge  or  culvert,  but  appellant  stood  upon  the  prop- 
osition that  it  was  not  required  to  construct  any  bridge  or 
culvert.  There  was  no  motion  to  strike  out  the  recommendar 
tion  of  the  commissioners  as  to  the  bridge  to  be  built  by 
appellant,  but  appellant  formed  an  issue,  and  tried  the 
question  of  the  required  capacity  of  the  bridge,  and  the 
finding  was  against  it  upon  the  question  now  urged,  that 
there  was  no  necessity  for  so  large  a  structure.  There  was 
no  motion  to  modify  the  judgment,  though  in  the  face  of  the 
finding  as  to  the  necessary  size  of  the  bridge  the  judgment 
should  not  be  modified.  Appellant  insisted  and  sought  to 
show  that  a  bridge  of  much  less  dimensions  and  cost  would 
be  sufficient,  and  the  court  did  reduce  the  size  and  the  esti- 
mated cost  of  the  bridge,  and  found  that  a  bridge  of  certain 
dimensions  would  be  sufficient,  which  was  necessarily  a  find- 
ing that  a  lesser  construction  would  be  insufficient. 

We  find  no  reason  to  modify  our  former  holding  as  the 
record  comes  to  ua  The  petition  for  a  rehearing  is  over- 
ruled. 
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SOUTHERLAND  V.  ThE  StATE  OF  INDIANA. 
[No.  21,930.    Filed  November  23,  1011.] 

1.  Cbimikal  Law. — Striking  Case  from  Docket — Fugitives, — Waiv- 
er.— ^An  order  that  defendant's  case  be  "stricken  from  the  docket, 
but  not  dismissed,*'  and  a  subsequent  order  reinstating  such  case, 
the  defendant  being  a  fugitive,  when  such  orders  were  made, 
and  unrepresented  in  court,  do  not  violate  defendant's  substantial 
rights ;  and  his  flight  from  custody  waives  the  right  to  raise  auy 
question  on  such  orders,    p.  403. 

2.  Criminal  Law. — Felonies,— Arraignment. — ^To  be  arraigned  on 
a  charge  of  felony,  the  defendant  must  be  present  in  person. 
p.  495. 

From  Sullivan  Circuit  Court ;  William  H.  Bridwdl,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Jesse  Souther- 
landL  From  a  judgment  of  conviction,  defendant  appeals. 
Affirmed. 

Walter  F.  Wood,  for  appellant. 

Thomas  M,  Honan,  Attorney-General,  Edwin  Corr,  James 
E.  McCuUough  and  Thomas  H.  Branaman,  for  the  State. 

Myers,  J. — ^Appellant  was  tried  and  convicted  of  the 
crime  of  assault  and  battery  with  intent  to  commit  murder. 
He  prosecutes  this  appeal,  assigning  as  error  the  action  of 
the  court  below  in  overruling  his  objection  to  the  reinstate- 
ment of  the  cause  on  the  trial  docket,  and  his  motion  to  set 
aside  the  order  of  reinstatement. 

Appellant  was  indicted  April  3, 1906.    On  April  20,  1907, 

the  court  struck  the  cause  from  the  docket  by  an  order  as 

follows:    '* Comes  now  the  State  of  Indiana  by  her 

1     attorney,  James  B.  Filbert,  into  open  court,  and  it 

appearing  to  the  court  that  the  defendant  in  this 

cause  broke  jail,  and  is  now  a  fugitive  from  justice,  this 

cause  is  now  stricken  from  the  docket,  but  not  dismissed, 

with  leave  to  reinstate  upon  arrest.    It  is  therefore  ordered 

and  decreed  by  the  court  that  this  cause  be,  and  the  same 
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is  hereby  stricken  from  the  docket,  but  not  dismissed,  with 
leave  to  reinstate  when  arrest  is  made."  On  February  20, 
1911,  the  following  order  was  entered  in  the  cause :  **  Comes 
now  again  the  State  of  Indiana,  by  her  attorney,  Fred  F. 
Bays,  into  open  court,  and  this  cause  is  by  the  court  ordered 
reinstated  and  bench  warrant  is  ordered  for  defendant,  to 
the  sheriff  of  Sullivan  county,  Indiana."  On  May  2,  1911, 
appellant  made  an  application,  supported  by  affidavit,  of 
his  poverty,  and  asked  the  court  to  employ  counsel  for  him, 
which  application  the  court  granted,  and  appointed  able 
counsel  to  defend  him.  On  May  3,  1911,  appellant  iSled  his 
written  objection  to  the  reinstatement  of  the  cause,  "for 
the  reason  that  it  was  stricken  from  the  docket  •  •  • 
without  the  knowledge  or  consent  of  this  defendant,  and  at 
a  time  when  he  was  neither  in  court  in  person,  nor  by  attor- 
ney," coupled  with  a  motion  to  set  aside  the  order  of  rein- 
statement, on  the  additional  ground  that  the  cause  was  rein- 
stated and  redocketed  at  a  time  when  he  was  not  in  court 
in  person  or  by  attorney,  and  he  had  no  notice  of  the  rein- 
statement, or  of  the  motion  for  reinstatement,  and  no  oppor- 
tunity to  object  to  the  order.  Reliance  is  placed  on  the  cases 
of  State  v.  Dix  (1897),  18  Ind.  App.  472,  and  Kistler  v. 
State  (1878),  64  Ind.  371.  In  the  latter  case  there  was  an 
unconditional  order  striking  the  case  from  the  docket,  and 
such  order  was  held  to  amount  to  a  nolle  prosequi,  based  on 
the  case  of  State  v.  WotUfe  (1877),  58  Ind.  17.  The  order 
in  the  case  of  State  v.  Dix,  supra,  was  made  under  very 
diiferent  circumstances  from  those  present  here.  There  it 
appeared  that  the  defendant  had  been  arrested,  and  was 
represented  in  court  by  his  attorney,  and  that  without  the 
knowledge  or  coDsent  of  himself  or  his  attorney  the  cause 
was  stricken  from  the  docket.  It  is  true  that  the  order  was 
''with  leave  to  reinstate."  The  case  shows  that  this  was 
done  on  the  day  the  cause  was  set  for  trial,  and  the  opinion 
is,  doubtless,  correct  under  the  facts,  for  neither  courts  nor 
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prosecuting  attorneys  should  be  permitted  to  avoid  a  trial, 
by  simply  striking  the  cause  from  the  docket,  and  by  that 
method  producing,  in  effect,  a  continuance. 

The  case  here  is  quite  different.  Appellant  was  not  in 
court  in  person  or  by  attorney,  and  by  breaking  jail  and 
becoming  a  fugitive  from  justice  he  had  voluntarily  put 
himself  beyond  the  pale  of  relief  from  laws  and  the  rules 
of  practice  enacted  for  his  protection.  In  other  words,  he 
will  not  be  permitted  to  seek  relief  from  action  by  the  court, 
which  did  not  prejudice  his  substantial  rights,  or  those 
rights  which,  if  he  had  submitted  himself  to  the  jurisdiction 
of  the  courts,  he  would  be  entitled  to  invoke,  by  putting 
himself  beyond  the  jurisdiction  of  the  court.  By  volimtarily 
absenting  himself  he  waived  such  objection  as  he  might,  if 
present,  have  interposed,  or  such  rights  as  he  might  per- 
haps, if  present,  be  entitled  to  have  protected.  In  case  of 
felonies,  a  defendant  cannot  be  arraigned,  except  he 

2.  be  present  in  person,  nor  can  he  waive  arraignment 
by  attorney.  §§2068,  2093  Bums  1908,  Acts  1905  p. 
584,  §§197,  222;  Younger  v.  State  (1868),  2  W.  Va.  579,  98 
Am.  Dec.  791;  State  v.  Meekins  (1889),  41  La.  Ann.  543. 

The  reasons  for  the  presence  of  a  defendant  are  twofold : 
(1 )  To  enable  the  prosecuting  authority  to  identify  him,  and 
to  punish  him  in  case  of  conviction,  and  (2)  to  secure  him 
full  facilities  for  defending  himself  as  he  is  advised  in  the 
prepress  of  the  trial  of  the  evidence  against  him.  Neces- 
sarily one  reason  is  for  the  benefit  of  the  State,  and  the  other 
for  the  benefit  of  the  defendant,  and  if  he  chooses  to  waive 
his  own  rights  by  his  absence,  it  has  been  held  that  the  court, 
treating  his  absence  as  a  waiver  of  the  right  to  be  present, 
may  proceed  by  receiving  a  verdict.  State  v.  Wamire  ( 1861 ) , 
16  Ind.  357;  McCorkle  v.  State  (1859),  14  Ind.  39;  State  v. 
Jacobs  (1890),  107  N.  C.  772,  11  S.  E.  962,  22  Am.  St.  912; 
Commomvealih  v.  Andrews  (1867),  97  Mass.  543;  Warwick 
V.  State  (1883),  73  Ala.  486,  49  Am.  Rep.  59. 
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Accepting  a  pardon,  or  fleeing  after  conviction,  has  been 
held  a  waiver  of  the  right  of  appeal.  Manlove  v.  State 
(1899),  153  Ind.  80;  Sargent  v.  State  (1884),  96  Ind.  63. 

The  object  of  denying  waiver  is  rather  public  than  per- 
sonal or  private.  For  example,  if  a  motion  to  qnash  is  sus- 
tained, a  defendant  may  be  recognized,  if  the  offense  is  bail- 
able, for  further  proceedings.  §§2066,  2067  Bums  1908, 
Acts  1905  p.  584,  §§195,  196;  State  v.  Simpson  (1906),  166 
Ind.  211.  And  he  may  be  recognized  upon  appeal  by  the 
State.  State  v.  Allen  (1884),  94  Ind.  441.  While  a  defend- 
ant is  a  fugitive,  he  will  not  be  allowed  to  test  the  sufficiency 
of  an  indictment  or  information,  or  prosecute  an  appeal. 
Sargent  v.  State,  supra. 

By  absenting  himself  he  waives  any  objection  to  such 
action  by  the  court  as  does  not  tend  to  prejudice  his  sub- 
stantial rights,  and  no  substantial  right  of  appellant  was 
prejudiced  or  affected  by  the  striking  of  the  cause  from  the 
docket  while  he  was  a  fugitive.  The  fact  that  the  cause  was 
stricken  from  the  docket  as  it  was,  shows  on  its  face  a 
definite  denial  of  intention  to  dismiss  or  noUe  the  charge, 
and  no  harm  was  done  appellant.  The  fact  that  the  charge 
was  still  pending,  and  he  had  fled,  with  apparently  no  dis- 
position to  meet  it,  was  no  invasion  of  any  right  he  had,  and 
to  be  successful  he  must  bring  to  this  court  some  material 
or  prejudicial  error  affecting  his  substantial  rights.  §2063, 
subd.  10,  Bums  1908,  Acts  1905  p.  584,  §192;  Elliott,  App. 
Proc.  §§290,  292. 

Judgment  affirmed. 
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New  York,  Chicago  and  St.  Louis  Railway 
Company  v.  Roper  et  al. 

[No.  21,884.    Filed  November  24,  1911.] 

1.  Railroads. — Setting  Fires. — Complaint. — A  complaint,  alleging 
that  defendant  railroad  company  negligently  permitted  dry  grass 
and  combustible  material  to  accumulate  and  remain  on  its  right 
of  way,  that  defendant,  in  operating  its  locomotives,  set  fire  to 
such  materials,  that  defendant  negligently  permitted  such  fire  to 
escape  upon  plaintiffs  land,  burning  his  house,  without  any  negli- 
gence upon  his  part,  is  suflaclent  on  demurrer,    p.  499. 

2.  Railboads. — Setting  Fires. — Instructions. — Showing  Harmless 
by  Interrogatories. — The  refusal  to  instruct  that  the  plaintiff 
could  not  recover  for  the  loss  of  his  house,  alleged  to  have  been 
burned  by  the  escape  of  fire  from  defendant  railroad  company's 
right  of  way,  unless  it  was  shown  that  defendant  set  the  fire  on 
such  right  of  way,  even  If  erroneous,  is  rendered  harmless  by 
answers  to  interrogatories  to  the  jury,  stating  that  such  fire  was 
set  by  such  company,    p.  500. 

3.  Railroads. — Setting  Fires. — Notice. — Instructions. — In  an  action 
against  a  railroad  company  for  permitting  flre  to  escape  from  its 
right  of  way,  destroying  plaintiff's  house,  an  instruction  that  de- 
fendant would  not  be  liable  unless  It  was  proved  that  it  had 
knowledge  of  such  flre  on  its  right  of  way,  or  of  the  spreading 
thereof,  prior  to  the  destruction  of  plaintiff's  house,  was  properly 
refused,  where  the  flre  on  the  right  of  way  was  set  by  defendant's 
locomotive,    p.  500. 

4.  Railroads. — Setting  Fires. — Care. — Instructions. — ^The  refusal 
of  an  instruction  that  if  defendant  railroad  company's  right  of 
way  at  the  place  where  the  flre  originated  that  spread  and  de- 
stroyed plaintiff's  house  was  reasonably  clean  and  free  from 
combustible  materials  defendant  would  not  be  guilty  of  negli- 
gence, is  not  harmful,  where  the  court  instructed  that  if  the 
company  used  a  reasonable  amount  of  active  vigilance  in  keeping 
its  right  of  way  clear  of  combustible  material  and  exercised  such 
care  as  a  reasonably  prudent  man  w^ould  exercise  in  preventing 
fires  on  his  own  premises  from  escaping  to  the  premises  of  others, 
it  would  not  be  liable,    p.  501. 

5.  Railroads. — Setting  Fires. — Escape  of  Fire  from  Rights  of  Way. 
— Defective  Spark-arresters. — Instructions.— Where  the  only  neg- 
ligence alleged  was  defendant  railroad  company's  conduct  in 
permitting  combustibles  to  remain  upon  its  right  of  way  and  in 

Vou  176—32 
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permitting  flre  to  escape  therefrom,  it  is  proper  to  refuse  an  in- 
struction concerning  defendant's  duty  as  to  spark-arresters, 
p.  501. 

6.  Insurance. — Subrogation. — Railroads. — Setting  Fires,— An  in- 
surance company  that  has  paid  its  policy  on  a  building  destroyed 
by  a  railroad  company's  negligence,  is  subrogated  to  the  rights  of 
the  assured  as  against  such  railroad  company;  and  If  the  loss 
Is  greater  than  the  amount  of  insurance,  assured  may  recover  the 
excess  from  the  railroad  company,    p.  502. 

7.  Railboads. — Setting  Fires. — Evidence. — Circumstanti<U.— In  an 
action  against  a  railroad  company  for  the  burning  of  plaintiifs 
house,  evidence  that  Immediately  after  defendant's  train  passed 
fire  was  seen  on  the  right  of  way,  supports  a  verdict  for  tlie 
plaintiff  that  the  defendant  started  the  fire,  since  facts  may  be 
shown  by  circumstantial  as  well  as  by  direct  evidence,    p.  502. 

8.  Railroads. — Setting  Fires. — Contributory  Negligence. — Instruc- 
tions.— Invading  Province  of  Jury. — An  Instruction,  In  an  action 
against  a  railroad  company  for  burning  plaintiff's  house  that 
if  plaintiff  used  such  an  amount  of  active  vigilance  as  a  reason- 
ably prudent  person  would  under  the  circumstances,  as  detailed 
In  the  evidence,  he  would  not  be  guilty  of  contributory  negli- 
gence, but  if  he  did  not  use  such  an  amount  he  would  be  guilty 
of  such  negligence,  does  not  Invade  the  province  of  the  jury, 
p.  503. 

9.  Interest. — When  Allowable  in  Tort. — Railroads. — Burning  Prop- 
erty.— Damages. — In  an  action  against  a  railroad  company  for 
burning  property,  the  verdict,  If  against  the  defendant,  should  in- 
clude interest  from  the  time  of  such  loss.    p.  503. 

10.  Damages. — Measure  of. — Destruction  of  Property. — Railroad9. 
— Setting  Fires. — Tender. — In  an  action  against  a  railroad  com- 
pany for  burning  a  house  the  measure  of  damages  Is  the  market 
value  of  the  house  at  the  time  it  was  destroyed,  and  legal  interest 
thereon  until  the  time  of  trial,  where  no  tender,  nor  offer  to  con- 
fess Judgment,  was  made.    p.  508. 

From  Porter  Superior  Court;  Harry  B.  TuthUl,  Judge. 

Action  by  George  W.  Roper  against  the  New  York,  Chi- 
cago and  St.  Louis  Railway  Company  and  another.  From 
a  judgment  for  plaintiff,  defendant  railway  company  ap- 
peals. Transferred  from  Appellate  Court  under  §1405 
Bums  1908,  Acta  1901  p.  590.    Affirmed. 

Walter  Olds  and  John  H.  Clarke,  for  appellant. 

W.  J.  McAleer  and  Joseph  H.  Conroy  for  appellee  George 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  499 

New  York,  etc.,  R.  Co.  f?.  Roper— 176  Ind.  497. 

W.  Roper,  and  C.  B.  Tinkham  for  appellee  Farmers  Mutual 
Fire  Insurance  Company. 

Morris,  J. — ^Appellee  Roper  brought  this  action  against 
appellant  for  damages  for  the  alleged  negligent  destruction 
of  a  house  by  fire.  Said  house  was  insured  in  the  Farmers 
Mutual  Fire  Insurance  Company  of  Lake  county,  for  $800. 
The  insurance  company  paid  Roper  this  amount,  and  filed 
its  cross-complaint  in  this  action  to  recover  the  amount  paid, 
with  interest. 

The  cause  was  tried  by  a  jury,  and  a  verdict  returned  for 
appellee  Roper  for  $1,700,  and  $204  interest.  There  was  a 
finding  that  appellee  insurance  company  should  be  subro- 
gated to  the  rights  of  plaintiff  Roper  in  the  sum  of  $800, 
and  for  the  further  sum  of  $88,  as  interest  thereon.  From 
a  judgment  on  the  verdict  this  appeal  is  prosecuted  by  the 
railroad  company.  It  is  contended  by  appellant  that  the 
circuit  court  erred  in  overruling  a  demurrer  to  the  amended 
complaint,  because  actionable  negligence  is  not  alleged 
therein. 

The  complaint  alleges  that  plaintiff  Roper  was  the  owner 
of  a  dwelling-house  on  a  tract  of  land  upon  which  defend- 
ant's right  of  way  was  located,  over  which  it  ran  its 

1.  locomotives  and  cars ;  that  defendant  had  negligently 
permitted  dry  grass  and  combustible  material  to 
accumulate  on  the  right  of  way  near  said  plaintiff's 
real  estate;  that  defendant,  in  operating  its  locomotives 
and  cars  on  the  right  of  way  near  said  plaintiff's  land, 
did,  by  sparks  and  fire  emitted  from  its  locomotive,  set  fire 
to  the  combustible  material  that  it  had  negligently  permitted 
to  remain  on  its  right  of  way;  that  defendant  negligently 
permitted  the  fire  so  started  upon  its  right  of  way  to  escape 
therefrom,  and  to  pass  over  said  plaintiff's  real  estate  to  his 
dwelling-house,  and  to  ignite  it,  and  as  a  result  thereof  the 
house  was  totally  destroyed;  that  the  proximate  cause  of 
the  burning  of  the  house  was  the  negligence  of  defendant 
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in  permitting  the  combustible  material  to  be  on  the  right 
of  way,  and  in  permitting  the  fire  to  escape  therefrom ;  that 
said  plaintiff  was  free  from  any  fault  or  negligence  that 
contributed  to  the  injury.  This  is  a  sufficient  allegation  of 
negligence  to  repel  a  demurrer.  Wabdsh,  etc.,  R.  Co.  v. 
Johnson  (1884),  96  Ind,  40 ;  Baltimore,  etc., B.  Co.  v.  O'Brien 
(1906),  38  Ind.  App.  143;  Pittsburgh,  etc.,  B.  Co.  v.  Wise 
(1905),  36  Ind.  App.  59. 

Appellant  claims  that  the  circuit  court  erred  in  refusiag 

certain  requested  instructions,  the  purpart  of  which  was  to 

inform  the  jury  that  said  appellee  could  not  recover, 

2.  unless  the  evidence  established  the  fact  that  the  com- 
pany set  fire  to  the  combustible  material  on  the  right 

of  way,  and  that  this  error  was  not  cured  by  any  instruc- 
tion given. 

On  the  other  hand,  appellee  Roper  insists  that  if  there 
was  any  error  in  respect  to  this  question,  it  was  harmless. 

Certain  interrogatories  were  submitted  by  the  court  to 
the  jury.  The  jury  finds  in  its  answer  to  the  seventh  inter- 
rogatory that  the  fire  that  destroyed  the  dwelling  was  caused 
by  sparks  from  appellant's  engine,  and  in  its  answer  to  the 
eighteenth  interrogatory  it  finds  that  the  fire  originated  on 
appellant's  right  of  way.  It  thus  appears  that  if  error  be 
conceded,  it  was  harmless  because  of  the  affirmative  showing 
of  facts  by  answers  to  interrogatories.  Ellis  v.  City  of  nam- 
mond  (1901),  157  Ind.  267;  Nichols  v.  Central  Trust  Co. 
(1909),  43  Ind.  App.  64. 

It  is  urged  that  the  court  erred  in  refusing  to  give  appel- 
lant's requested  instruction  number  two.  This  instruction 
was  drawn  on  the  theory  that  appellant  would  not 

3.  be  liable,  unless  it  had  been  proved  that  it  had  knowl- 
edge, prior  to  the  burning  of  the  building,  that  there 

was  fire  on  the  right  of  way,  and  that  it  was  spreading. 
Where  the  fire  originates  on  the  right  of  way  and  is  caused 
by  sparks  from  the  locomotive,  it  is  not  necessarj^  that  the 
employes  of  the  company  should  have  knowledge  or  notice 
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of  its  existence.  Pittsburgh,  etc.,  E.  Co.  v.  Indiana  Horse- 
shoe Co.  (1900),  154  Ind.  322. 

Appellant  maintains  that  the  court  erred  in  refusing  to 

give  a  requested  instruction  informing  the  jury,  in  substance, 

that  if  it  found  that  appellant's  right  of  way  at  the 

4.  place  where  the  fire  originated  was  reasonably  clean 
and  free  from  combustible  material,  it  would  not  be 
guilty  of  negligence.     Instruction  twelve,  given  by 

the  court,  is  as  follows:  **If  the  railroad  company  used  a 
reasonable  amount  of  active  vigilance  in  keeping  its  right  of 
way  clean  and  free  from  weeds,  grass,  leaves,  brush  and 
other  combustible  matter,  then  it  discharged  its  duty,  and 
by  this  rule  is  meant  that  it  is  not  incumbent  upon,  and  the 
law  does  not  require,  a  railroad  company  to  keep  its  right 
of  way  absolutely  free  from  leaves,  weeds,  grass  and  other. 
articles  that  will  burn.  It  does  require  it  to  exercise  and 
use  reasonable  care  in  efforts  to  perform  this  duty,  and 
reasonable  care  in  this  behalf  is  such  care  as  a  reasonably 
prudent  man  would  exercise  in  preventing  fires  on  his  own 
premises  and  in  preventing  fires  from  igniting  on  his  own 
premises  and  escaping  thence  to  the  lands  of  others.  In 
other  words,  neither  a  railroad  company  nor  an  individual 
is  required  to  guard  that  which  may  not  be  reasonably  an- 
ticipated to  occur.'-  This  instruction  was  fully  as  favor- 
able to  appellant,  on  this  question,  as  was  the  requested 
instruction. 

Error  is  assigned  because  the  lower  court  failed  to  instruct 
the  jury,  as  requested  by  appellant,  on  the  subject  of  the 
measure  of  its  duty  with  reference  to  equipping  its  engines 
with  spark-arresters,  and  operating  its  engines. 

The  complaint  does  not  charge  any  negligence  in  this 
matter,  and  the  court  properly  charged  that  the  only  negli- 
gence alleged  was  in  permitting  combustible  material 

5.  to  accumulate  and  remain  on  the  right  of  way,  and 
in  permitting  fire,  ignited  therein,  to  escape  from 

the  right  of  way  to  said  plaintiff's  land  and  cause  the 
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loss.    There  was  no  error  in  refusing  to  give  the  requested 
instruction. 

Appellant  has  assigned  as  error  the  refusal  of  the  trial 

court  to  give  certain  requested  instructions  relating  to  the 

right  of  the  insurance  company  to  be  subrogated  to 

6.  the  rights  of  the  insured.    Counsel  assert  that  inas- 
much as  the  insurer  cannot  defend  against  the  amount 

due  on  a  fire  policy  because  the  fire  was  caused  by  the  neg- 
ligence of  the  insured  or  that  of  a  third  party,  it  ought  not 
recover  from  a  third  party  whose  negligence  caused  the  fire. 
Counsel  concede  the  effect  of  former  decisions  of  this  court, 
but  maintain  that  they  are  erroneous.  It  is  settled  by  the 
decisions  of  the  courts  of  appeal  of  this  State,  that  where 
an  insurance  company  pays  the  insured  for  a  loss  caused 
by  the  negligence  of  a  railway  company  in  burning  the  prop- 
erty insured,  such  payment  amounts  to  an  equitable  assign- 
ment of  so  much  of  the  claim  of  the  one  insured  against  the 
railroad  company,  and  subrogates  the  insurance  company  to 
the  rights  of  the  assured;  and  if  the  loss  is  greater  than 
the  amount  of  insurance,  the  insured  may  recover  the  excess 
from  the  railway  company.  Phenix  Ins.  Co.  v.  Pennsyl- 
vania B.  Co.  (1893),  134  Ind.  215,  20  L.  R.  A.  405;  Lake 
Eric,  cic.y  R.  Co.  v.  Hobbs  (1907),  40  Ind.  App.  511;  PiitS' 
burgh,  etc.,  B.  Co.  v.  German  Ins.  Co.  (1909),  44  Ind.  App. 
268.  This  court  is  not  inclined  to  overthrow  the  doctrine 
announced  in  the  cases  just  cited. 

It  is  earnestly  contended  that  the  evidence  is  insufficient 

to  sustain  the  verdict,  because  there  is  no  evidence  that  the 

fire  was  started  by  appellant.    The  wife  of  the  ten- 

7.  ant  who  occupied  the  house  that  was  burned,  testified 
that  she  saw  the  noon  train  pass,  and  '^  right  after  it 

passed"  she  saw  the  fire  on  the  right  of  way. 

Facts  ma^  be  established  by  circumstantial,  as  well  as  by 
direct,  evidence.  We  cannot  say  that  the  jury  was  not  war- 
ranted in  finding  that  the  fire  was  caused  by  sparks  from 
the  passing  locomotive. 
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The  court  on  its  own  motion  instructed  the  jury  as  fol- 
lows:   **If  plain tiif  and  defendant  insurance  company  used 
such  an  amount  of  active  vigilance  as  a  reasonably 

8.  prudent  person  would  under  the  circumstances,  as 
detailed  in  the  evidence,  to  protect  his  own,  they  are 

not  guilty  of  contributory  negligence.  If,  on  the  contrary, 
they  did  not  so  use  such  an  amount  of  active  vigilance  as  a 
reasonably  prudent  person  would  use  under  the  circum- 
stances detailed  in  evidence  to  protect  his  own,  they  are 
guilty  of  contributory  negligence." 

:  It  is  claimed  that  said  instruction  was  erroneous,  because 
it  invades  the  province  of  the  jury  by  stating,  in  effect, 
**that  if  these  parties  exercised  such  an  amount  of  active 
vigilance,  as  detailed  in  the  evidence,  to  protect  their  own, 
they  are  not  guilty  of  contributory  negligence.''  The  in- 
struction is  not  justly  chargeable  with  this  construction. 
The  jury  woidd  not  have  been  warranted  in  taking  the  in- 
struction as  an  indication  of  the  court's  opinion  as  to  the 
weight  of  any  evidence  given,  but  only  as  defining  the  duty 
of  plaintiff  Roper  and  the  insurance  company,  and  measur- 
ing that  duty  by  the  vigilance  that  a  reasonably  prudent 
person  would  exercise  under  the  circumstances  disclosed  by 
the  evidence. 

The  court,  on  its  own  motion,  instructed  the  jury  as  fol- 
lows: **If  you  find  from  the  evidence  in  this  case  that  the 
plaintiff  is  entitled  to  recover  from  the  defendant 

9.  railroad  company,  you  will  fix  the  value  of  said  house 
at  the  time  of  the  fire.    Compensatory  damages  only 

may  be  given.  The  then  present  value  of  said  house  was  the 
amount  in  cash  it  was  reasonably  worth  in  the  market  at 
that  time  and  at  that  place;  not  necessarily  what  it  would 
cost  to  erect  a  new  house ;  but,  taking  into  consideration  the 
evidence  which  has  been  detailed  to  you  regarding  the  fair 
cash  value  of  said  house,  its  condition,  age  and  situation, 
what  was  its  fair  cash  market  value  at  that  time?  Then  if 
you  find  that  the  plaintiff  is  entitled  to  recover,  he  is  en- 
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titled  to  recover  such  fair  cash  market  value,  to  which  the 
jury  may,  in  its  discretion,  allow  interest  at  the  legal  rate 
of  six  per  cent  per  annum,  and  out  of  the  sum  which  plain- 
tiff recovers,  provided  he  does  recover,  the  defendant  insur- 
ance company  is  entitled  to  be  allowed  the  amount  which 
it  has  paid  by  reason  of  its  insurance  policy  thereon,  if  it 
recovers  at  all,  to  which  you  may  allow  interest  in  your 
discretion,  as  before  stated." 

The  jury  found  the  value  of  the  house  at  the  time  of  the 
fire  to  be  $1,700,  and  returned  a  verdict  for  that  amount, 
together  with  interest  thereon  at  six  per  cent.  Appellant 
reserved  the  proper  exception  to  the  giving  of  the  instruc- 
tion, and  also  filed  its  motion  to  modify  the  judgment  by 
eliminating  therefrom  the  allowance  for  interest,  which 
motion  was  overruled  and  proper  exceptions  reserved. 

It  is  vigorously  maintained  by  appellant  that  in  an  action 
for  the  negligent  destruction  of  property,  the  measure  of 
damages  is  the  value  of  the  property  destroyed  at  the  time 
of  the  accident,  and  interest  thereon  is  not  properly  allow- 
able; that  the  allowance  of  interest  is  purely  a  creation  of 
statute,  and  as  our  statute  provides  only  for  interest  in  ac- 
tions arising  out  of  contract,  the  right  to  recover  interest  in 
actions  for  tort  is  necessarily  excluded.  Counsel  for  appel- 
lant discuss  the  Indiana  decisions  on  this  subject,  and  con- 
demn some  as  unsound,  and  contend  for  a  limitation  on  the 
effect  of  others. 

The  taking  of  interest  was  viewed  with  great  disfavor  in 
early  times,  and  was  prohibited  by  the  Mosaic  law  and  by 
the  old  English  laws.  It  was  condemned  by  the  Church,  and 
was  punished  by  the  state  with  fine  and  forfeiture,  but  final- 
ly, in  1545,  it  was  sanctioned  in  England  by  the  acts  of  37 
Henry  VIII,  Chapter  9.  22  Cyc.  1471.  At  the  present  time 
the  allowance  of  interest  in  matters  of  contract  is  regulated 
by  statute  in  practically  all  the  American  states. 

It  may  be  conceded  that  the  Indiana  statute  regulating 
interest  deals  only  with  judgments  and  matters  arising  out 
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of  contract,  and  if  the  allowance  of  interest  in  this  case  de- 
pends on  the  provisions  of  our  statute,  appellant's  contention 
must  prevail.  §§7950-7957  Bums  1908,  §§5198-5205  R.  S. 
1881.  But  in  many  jurisdictions  it  is  held  that  while  in- 
terest eo  nomine  may  not  be  allowed  in  the  absence  of  a 
statutory  provision,  it  may  be  assessed  as  damages  where 
the  statute  is  silent.  22  Cyc.  1476.  The  general  rule,  sup- 
ported by  the  great  weight  of  American  authority,  is  that 
in  cases  of  torts  to  property,  interest  on  the  damages  may 
be  allowed  as  a  part  of  the  damages,  and  as  an  approxi- 
mately uniform  measure  of  compensation.    22  Cyc.  1502. 

In  the  case  of  Pittsburgh,  etc.,  B.  Co.  v.  Smnney  (1884), 
97  Ind.  586,  it  was  held  by  this  court  that  in  ascertaining 
the  damages  for  a  trespass  to  lands  and  removing  material 
therefrom,  the  jury  may  add  to  the  value  of  the  material 
taken,  interest  thereon  at  six  per  cent.  The  court,  after 
reviewing  many  authorities,  uses  this  language :  '*  What  has 
been  said  by  Sedgwick  and  other  textwriters,  as  above,  on 
the  subject  of  the  assessment  of  damages  in  actions  of  trover 
and  trespass  de  bonis  asportatis,  applies  as  well  to  the  case 
at  bar,  and  has  the  support  of  what  we  regard  as  the  un- 
doubted, if  not  the  overwhelming,  weight  of  authority." 

The  rule  adopted  in  the  case  of  Pittsburgh,  etc.,  B,  Co. 
v.  Swinney,  supra,  was  followed  by  the  Appellate  Court  in 
the  case  of  Chicago,  etc.,  B.  Co,  v.  Barnes  (1891),  2  Ind. 
App.  213,  the  court  saying:  '* Where,  in  an  action  of  tort, 
damages  not  exemplary  are  found  to  be  due  the  plaintiff, 
the  jury  trying  the  cause  may,  in  its  discretion,  add  interest 
to  the  sum  which  it  finds,  to  represent  the  loss." 

In  the  case  of  Wabash  B.  Co.  v.  Williamson  (1891),  3  Ind. 
App.  190,  the  Appellate  Court  approved  an  allowance  of 
interest  as  a  part  of  the  damages  for  the  killing  of  cattle. 

In  the  case  of  New  York,  etc.,  B.  Co.  v.  Zumbaugh  (1895), 
12  Ind.  App.  272,  it  was  held  in  a  statutory  action  for  dam- 
ages for  killing  stock,  where  the  statute  expressly  limited 
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the  amount  of  recovery  to  the  value  of  the  stock  killed,  that 
interest  is  not  recoverable. 

In  the  case  of  Fell  v.  Union  Pac.  R.  Co.  (1907),  32  Utah 
101,  88  Pac.  1003,  28  L.  R,  A.  (N.  S.)  1,  the  action  was  for 
injury  to  live  stock.  In  the  course  of  its  opinion  the  court 
said:  *'The  allowance  of  interest  in  cases  of  torts  to  prop- 
erty is  in  harmony  with  the  trend  of  modern  authority.  It 
is  quite  true  that  there  are  cases  against  this  rule,  but  they 
are  not,  as  we  conceive,  based  on  either  good  reason  or  good 
logic.  •  •  •  Is  there  any  reason  why  a  person  sustain- 
ing injury  and  damage  to  his  property  from  the  negligent 
act  of  another  should  not  receive  just  what  he  has  lost  as 
nearly  as  this  may  be  accomplished  in  a  court  of  justice! 
If  a  person's  property  is  destroyed  or  damaged,  why  is  he 
not  entitled  to  be  compensated  to  the  full  extent  of  its  value 
in  money,  so  that  he  may  replace  the  same  with  other  prop- 
erty of  a  like  nature  t  If  on  the  day  of  its  injury  or  destruc- 
tion ho  restores  or  replaces  it  with  his  own  money,  why  is 
he  not  entitled  to  interest  on  that  money  to  the  date  of  re- 
payment ?  If  he  had  loaned  the  money  to  someone,  be  cer- 
tainly would  be  entitled  to  interest,  and,  if  he  borrowed  it 
from  someone,  he  would  likely  l^ave  to  pay  interest  for  its 
use.  By  being  awarded  legal  interest,  therefore,  he  is  sim- 
ply placed  in  statu  quo,  and  nothing  short  of  this  is  full 
compensation,  and  that  is  just  what  the  law  aims  to  accom- 
plish. Is  it  an  answer  to  say  that  the  damages  are  unliqui- 
dated, and  therefore  interest  is  not  to  be  allowed!  This,  to 
our  minds,  is  no  reason  at  all  in  ease  of  injury  to  or  de- 
struction of  property.  In  all  such  cases  the  party  sustaining 
the  loss  is  limited  in  his  recovery  to  the  market  or  actual 
value  of  the  property  at  the  time  of  the  injury  or  destruc- 
tion. Moreover,  he  must  establish  the  amount  of  the  loss 
by  some  fixed  rule  or  standard,  and  the  evidence  must  be 
confined  thereto,  and  either  the  court  or  jury  must  find  the 
value  in  accordance  with  the  evidence.  In  the  class  of  cases, 
therefore,  where  the  damage  is  complete,  and  the  amount  of 
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the  loss  is  fixed  as  of  a  particular  time,  there  is — ^there  can 
be — ^no  reason  why  interest  should  be  withheld  merely  be- 
cause the  damages  are  unliquidated.  There  are  certain  cases 
of  unliquidated  damages  where  interest  cannot  be  allowed. 
In  all  personal  injury  cases,  cases  of  death  by  wrongful  act, 
libel,  slander,  false  imprisonment,  malicious  prosecution,  as- 
sault and  battery,  and  all  cases  where  the  damages  are  in- 
complete and  are  peculiarly  within  the  province  of  the  jury 
to  assess  at  the  time  of  the  trial,  no  interest  is  permissible. 
But  this  is  so  because  the  damages  are  continuing  and  may 
even  reach  beyond  the  time  of  trial.  There  are  also  other 
cases  where  interest  is  not  allowed,  such  as  where  exemplary 
damages  are  permitted,  where  the  statute  fixes  a  penalty  or 
determines  the  damages  to  be  allowed.  •  •  •  General 
justice  is  never  promoted  by  an  effort  to  reach  it  by  ignoring 
sound  principles  of  law  in  particular  cases.  Whenever  pos- 
sible, it  ought  not  be  left  to  the  mere  caprice  of  either  court 
or  jury  to  either  grant  or  withhold  that  which  is  due.  A 
fixed  rule,  when  based  on  sound  principles,  is,  in  most 
instances,  a  safer  guide  than  the  judgment  of  a  few  individ- 
uals, however  honest  or  pure  their  motives.  •  •  •  The 
true  test  to  be  applied  as  to  whether  interest  should  be  al- 
lowed before  judgment  in  a  given  case  or  not  is,  therefore, 
not  whether  the  damages  are  unliquidated  or  otherwise,  but 
whether  the  injury  and  consequent  damages  are  complete 
and  must  be  ascertained  as  of  a  particular  time  and  in  ac- 
cordance with  fixed  rules  of  evidence  and  known  standards 
of  value,  which  the  court  or  jury  must  follow  in  fixing  the 
amount,  rather  than  be  guided  by  their  best  judgment  in 
assessing  the  amount  to  be  allowed  for  past  as  well  as  for 
future  injury,  or  for  elements  that  cannot  be  measured  by 
any  fixed  standards  of  value." 

The  case  last  quoted  from,  as  reported  in  28  L.  R. 
A.  (N.  S.)  1,  is  carefully  annotated,  and  the  trend  of 
American  authority  appears  to  incline  to  the  allowance  of 
interest  in  case  of  torts  to  property  as  a  convenient  and  ap- 
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proximately  just  method  of  awarding  compensation.  How- 
over,  in  l^Iissouri,  and  one  or  two  other  states,  the  rule  has 
been  rejected. 

In  the  following  cases  of  negligent  destruction  of  proparty 
by  fire,  interest  has  been  allowed  either  eo  nomine,  or  as 
damages.  Regan  v.  New  York,  etc.,  R.  Co.  (1891),  60  ComL 
124,  22  Atl.  503,  25  Am.  St.  306;  Burdick  v.  Chicago,  etc., 
R.  Co.  (1893),  87  Iowa  384,  54  N.  W.  439;  Lucas  v.  Wattles 
(1882),  49  Mich.  380,  13  N.  W.  782;  Union  Pac.  R.  Co.  y. 
Ray  (1896),  46  Neb.  750,  65  N.  W.  773;  Whitbeck  v.  New 
York,  etc.,  R.  Co.  (1862),  36  Barb.  644;  Pacific  Express  Co. 
V.  Lasker  Real  Estate  Assn.  (1891),  81  Tex.  81,  16  S.  W. 
792;  Chapman  v.  Chicago,  etc.,  R.  Co.  (1870),  26  Wis.  295, 
7  Am.  Rep.  81;  Eddy  v.  LaFayette  (1892),  49  Fed.  807,  1 
C.  C.  A.  441;  Albany,  etc.,  R.  Co.  v.  Wheeler  (1909),  6  Chu 
App.  270.  64  S.  E.  1114;  Louisville,  etc.,  R.  Co.  v.  Fort 
(1903),  112  Tenn.  432,  80  S.  W.  429;  Ainsworth  v.  LaMn 
(1902),  180  Mass.  397,  62  N.  E.  746,  57  L.  R.  A.  132,  91  Am. 
St.  314. 

All  authorities  agree  that  in  actions  of  this  character  the 

measure  of  damages  is  compensation,  and  the  basis  thereof 

is  the  value  of  the  property  destroyed,  to  be  fixed  as 

10.  of  the  date  of  its  destruction.  But,  however  diligent 
the  courts  and  parties  may  be,  in  many  cases  long 
delays  inevitably  result  by  reason  of  the  illness  and  death 
of  parties  and  witnesses,  and  for  many  other  reasons  that 
are  universally  conceded  to  be  sound.  Either  party  has  a 
right  to  appeal  to  a  court  of  review,  and  often  the  cause 
must  be  reversed  by  the  court  of  appeals,  in  which  case  the 
judgment  of  the  court  below  is  vacated.  In  this  case  the 
destruction  of  the  property  occurred  in  May,  1906.  If  this 
judgment  were  reversed,  and  the  cause  remanded  for  a  new 
trial,  and  at  such  trial  the  recovery  should  be  limited  to  the 
value  of  the  property  destroyed,  the  plaintiff  could  not  be 
fully  compensated,  yet,  except  when  the  amount  of  recovery 
is  so  limited  by  statute,  the  law  declares  the  rule  of  fall 


Digitized  by  LjOOQIC 


MAY  TERM,  1911.  509 

New  York,  etc.,  R.  Co.  v.  Roper— 17G  Ind.  407. 

compeDsation.  Surely  the  law  ought  not  to  hold  out  to  a 
tort  feasor  a  premium  on  delay.  It  may  be  said  that  in 
cases  of  this  kind,  pending  the  rebuilding  of  the  destroyed' 
structure,  the  more  logical  rule  of  measurement  would  be 
the  value  of  the  use  of  the  property  of  which  the  owner  is 
deprived.  Practically,  however,  the  rule  would  be  difiScult 
of  application,  because  frequently  there  would  be  no  stand- 
ard by  which  witnesses  could  determine  the  value  of  the 
use,  and  the  estimates  of  witnesses  would  be  mere  specular 
tions,  with  the  inevitable  result  of  great  abuse.  Besides,  the 
more  complicated  the  issues  submitted  to  the  jury,  the 
greater  is  the  danger  of  error;  and,  moreover,  trials  of  issues 
of  fact  should  not  be  prolonged  unless  some  substantial  need 
therefor  exists.  The  end  sought  is  the  same  as  in  many 
causes  arising  out  of  the  breach  of  contracts — compensation. 
Why  may  not  the  courts  adopt  the  same  rules  by  which  the 
same  end  is  reached?  It  seems  to  us  that  fixing  the  com- 
pensation at  the  value  of  the  destroyed  property,  at  the 
time  of  its  destruction,  and  in  addition  thereto  the  legal 
rate  of  interest  from  the  time  of  the  destruction  to  the  day 
of  trial,  more  nearly  approximates  justice  than  any  rule 
that  has  been  recognized,  and  has,  besides,  the  merit  of 
certainty  and  simplicity. 

Nor  do  we  believe  that  in  cases  of  this  character,  where 
the  value  can  be  ascertained  by  fixed  rules,  the  allowance 
of  interest  on  the  ascertained  value  of  the  property  should 
be  discretionary  with  the  jury.  The  law  dispenses  no  favors, 
and  jurors  should  mete  out  equal  and  exact  justice,  and 
should  not  have  the  right  to  allow  or  refuse  interest  as  one 
of  the  elements  of  just  compensation.  But  in  fixing  the 
amount  of  damages  in  cases  of  this  character  they  should  be 
instructed  to  find  the  value  of  the  destroyed  property  as  it 
was  on  the  date  of  the  destruction,  and  to  that  amount  add 
interest  thereon  at  the  rate  of  six  per  cent  per  annum.  Fell 
v.  Union  Pac.  B.  Co.,  supra;  Wilson  v.  City  of  Troy  (1892), 
135  N.  Y.  96,  32  N.  E.  44,  31  Am.  St.  817,  18  L.  K!  A.  44^ 
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While  the  jury  in  the  case  at  bar  was  instructed  to  allow 
interest,  in  its  discretion,  the  record  shows  that  it  did  allow 
interest,  and  appellant's  rights  were  not  thereby  violated. 
Of  course  it  does  not  follow  that  said  rule  would  apply 
to  personal  injury  cases,  cases  of  death  by  wrongful  act, 
libel,  false  imprisonment,  and  cases  where  there  is  no  stand- 
ard of  market  or  other  value  by  which  to  measure  the 
damages ;  nor  could  it  have  application  to  cases  where  puni- 
tive damages  may  be  assessed,  nor  to  those  where  the  amount 
of  recovery  is  fixed  by  statute,  but  does  apply  to  actions 
ex  delicto  for  the  destruction  of  or  injury  to  property. 

The  rule  declared  here  is  subject  to  the  provisions  of  our 
statutes  in  regard  to  tender,  and  in  regard  to  offers  to  con- 
fess judgment  before  trial.  §§538,  598  Bums  1908,  §514  R. 
S.  1881,  Acts  1899  p.  101. 

It  may  be  suggested  that  the  allowance  of  interest  as  a 
part  cf  the  damages  should  be  limited  to  the  date  of  the  de- 
mand, and  that  to  allow  interest  before  that  time  is  to  make 
the  rule  of  compensation  broader  than  is  given  by  statute 
in  case  of  accounts.  The  suggestion  is  not  without  merit, 
but  usually  the  wrongdoer  knows  of  the  destruction  of  or 
injury  to  property  before  the  owner  does,  and  in  jurisdic- 
tions where  interest  is  allowed  it  is  uniformly  given  from 
the  time  of  the  injury  or  destruction,  and,  in  our  opin- 
ion, this  rule  is  preferable.    22  Cyc.  1546,  and  cases  cited. 

There  is  no  prejudicial  error  in  the  record.  Judgment 
aflSrmed. 


City  of  Indianapolis  v.  American  Construction 

Company. 

[No.  21,775.    Filed  November  28,  19tL] 

1.  Municipal  CkJBPORATioNs. — Sewer  Aasesatnents. — Failure  to  Pay. 
—Reductions, — A  provision  In  a  notice  to  contractors  for  a  pro- 
posed sewer  that  defendant  city  wonld  not  be  responsible  for 
any  uncollectible  assessments  lagai^st^prpp^ty  owners,  has  no 
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application  to  deficits  caused  by  a  reappraisement  of  benefits  and 
a  consequent  reduction  in  the  assessments  for  such  sewer,    p.  514. 

2.  Municipal  Ck>BPOBATioN8. —  Sewer  Aaaesaments. —  Contracts. — 
Deficits, — Where  the  board  of  public  works  of  a  city  of  the  first 
class  under  §8722  Bums  1908,  Acts  1905  p.  219,  $117,  decides  that 
the  special  benefits  accruing  to  property  owners  will  equal  the 
cost  of  a  proposed  sewer  and  a  contract  is  let  for  the  construction 
of  such  sewer,  the  city  is  liable  for  any  deficit  caused  by  the 
failure  of  appraisers  subsequently  appointed  on  petition  to  the 
superior  court,  by  interested  landowners,  as  permitted  by  {8725 
Bums  1908,  Acts  1907  p.  563,  to  assess  the  benefits  at  such  a 
sum  as  to  cover  the  cost  of  such  sewer,  such  statute  providing 
that  such  ''board  shall  have  the  power  to  order  the  payment  of 
such  excess  out  of  any  funds  which  may  have  been  appropriated 
to  its  use  by"  the  council,  and  that  such  council  shall  make  the 
necessary  appropriation,    pp.  515, 516, 517, 518. 

3.  Municipal  Cobpobations.  —  Sewer  Assessments,  —  Reappraise- 
ment.—Final  Judgment.^Vnder  |8725  Bums  1908,  Acts  1907,  p. 
563,  providing  that  the  report  of  appraisers  appointed  on  petition 
of  an  aggrieved  lot  owner  to  the  circuit  court  shall  be  "final  and 
conclusive  on  all  parties  thereto,"  no  appeal  can  be  taken,    p.  518. 

4.  Municipal  Gobporations. — Sewer  Contractors, — Ignorance  of 
Law  Does  Not  Excuse. — Contractors,  as  well  as  cities,  are  re- 
quired to  take  notice  that  a  city  is  not  bound  by  a  contract  made 
in  excess  of  its  statutory  powers,    p.  518. 

5.  Municipal  Cobpobations. — Seicer  Assessments. — Benefits  to  City. 
—Statutes.— Section  8725  Bums  1008,  Acts  1907,  p.  563,  providing 
that  the  board  of  public  works  of  a  city  of  the  first  class  shall 
determine  what  benefits  if  any,  will  accrue  to  the  city  on  account 
of  the  construction  of  a  proposed  sewer,  and  that  such  board  may 
not  pay  more  than  $5,000  for  any  one  improvement,  unless  pur- 
suant to  a  special  ordinance,  authorizes  such  board  to  pay  such 
sum,  at  least,  on  any  deficit  accruing  because  of  a  reduction  in 
benefits  assessed  on  petition  for  a  reappraisement.    p.  520. 

6.  Municipal  Cobpobations. — Sewer  Assessments. — Deficits. — Ac- 
tifms  to  Recover. — Mandamus. — ^A  sewer  contractor  may  maintain 
an  action  for  a  breach  of  contract,  and  recover  a  Judgment  against 
a  city,  and  may  compel  the  payment  of  such  Judgment  by 
mandamus,    p.  521. 

Prom  Marion  Circuit  Court  (18,780) ;  Charles  Remster, 
Jud!?e. 

Action  by  the  American  Construction  Company  against 
the  City  of  Indianapolis.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 
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Joseph  B.  Keating,  Merle  N.  A.  Walker,  Newton  J.  Mo 
Ouire  and  Jo/ai  F,  Engelke,  for  appellant. 

William  J,  Henley,  P.  E.  Matson  and  E.  E.  Oates,  for 
appellee. 

MoRRiP,  C.  J. — Appellee,  a  corporation,  sued  appellant  for 
a  sum  alleged  to  be  due  to  it  from  the  city  under  a  contract 
for  the  construction  of  a  district  sewer.  Appellant  demurred 
to  the  complaint  for  the  alleged  insufficiency  of  facts.  This 
demurrer  was  overruled,  defendant  declined  to  plead  fur- 
ther, and  judj^ment  was  rendered  for  plaintiff  for  $20,709.03. 
From  that  judgment,  defendant  appeals. 

The  only  error  assigned  is  the  overruling  of  the  demurrer 
to  the  complaint. 

The  complaint  alleges  that  the  city  of  Indianapolis  is  a 
municipal  corporation  of  the  first  class;  that  on  July  10, 
1907,  by  and  through  its  board  of  public  works,  it  adopted 
a  resolution  ordering  the  construction  of  a  certain  district 
sewer:  that  bids  for  the  construction  of  the  work  were  re- 
ceived on  October  7,  1907,  and  as  appellee's  bid  was  the 
lowest  and  the  best,  it  was  accepted,  and  on  May  13,  1908, 
the  contract  was  awarded  to  appellee  for  the  agreed  price 
of  approximately  $145,000;  that  immediately  thereafter  ap- 
pellee commenced  the  work,  completed  it  to  the  entire  satis- 
faction of  the  city  engineer  and  of  the  board,  and  it  was 
accepted :  that  after  it  was  completed  and  accepted,  on  Au- 
gust 25,  1909,  the  board  adopted  a  preliminary  assessment 
roll,  in  which  the  total  contract  cost  of  the  improvement  was 
primarily  assessed  against  the  property  in  the  drainage  dis- 
trict, and  no  part  of  the  cost  was  assessed  against  the  city ; 
that  at  the  final  hearing  the  board  decided  that  the  prop- 
erties in  the  district,  primarily  assessed  as  aforesaid,  were 
specially  benefited  in  the  several  amounts  respectively  as- 
sessed against  them  in  the  preliminary  assessment,  and 
thereupon  adopted  and  confirmed  said  roll  as  the  complete 
and  final  assessment  roll,  by  which  the  entire  cost  was  aa- 
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sessed  against  the  property  benefited.  At  the  same  time  the 
board  allowed  a  final  estimate  in  favor  of  appellee  in  the 
smn  of  $145,277.36. 

The  complaint  is  long,  and  avers  facts  showing  that  the 
board,  in  all  of  the  proceedings,  from  the  adoption  of  the 
preliminary  resolution  for  the  construction  of  the  work,  to 
the  completion  of  the  final  assessment  roll,  followed  the  pro- 
visions of  §§8722,  8724,  8725  Bums  1908,  Acts  1905  p.  219, 
§§117,  119,  and  Acts  1907  p.  563.  It  also  avers  facts  show- 
ing that  plaintiff  performed  all  the  stipulations  required  of 
it  by  the  terms  of  the  contract  sued  on,  and  performed  all 
things  required  of  it  by  the  terms  of  the  statute. 

Prior  to  the  date  of  the  preliminary  hearing,  the  city  engi- 
neer filed  with  the  board  his  estimate  of  the  total  cost  of 
the  work,  in  the  sum  of  $146,000.  After  the  preliminary 
hearing  on  August  7,  1907,  the  board  decided  that  the 
drainage  district  was  properly  bounded,  and  that  the  spe- 
cial benefits  to  the  property  within  the  district,  and  the 
benefits  to  the  city,  would  be  equal  to  the  estimated  cost  of 
the  improvement,  and  ordered  the  sewer  constructed. 

The  notice  to  bidders  contained  the  following  provision: 
•*That  under  no  circumstances  shall  the  city  of  Indian- 
apolis be,  or  be  held,  responsible  for  any  sum  or  sums  due 
from  said  properties  or  the  owners  for  said  work,  or  for 
the  collection  thereof,  or  for  the  payment  of  any  bond,  bond 
certificate  or  certificates  issued  to  said  contractor  in  pay- 
ment for  such  work,  except  for  such  moneys  as  shall  have 
actually  been  received  by  said  city  from  the  assessments  for 
such  improvement." 

"Within  ten  days  thereafter,  certain  property  owners  of 
the  district,  pursuant  to  the  provisions  of  §8725,  supra, 
filed  their  petition  in  the  Superior  Court  of  Marion  County, 
averring  that  the  several  amounts  of  their  respective  assess- 
ments were  excessive,  and  the  court  appointed  appraisers  to 
reassefis  their  benefits.  The  appraisers  reduced  these 
Vol.  176—33 
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ments  in  the  total  sum  of  $20,709.03.  These  reductions  in 
aflsessments  were  certified  by  the  board  of  public  worbs  to 
the  city  treasurer,  who  thereupon  corrected  the  final  assess- 
ment roll  to  conform  to  the  reductions  made. 

The  total  reductions  in  the  assessments,  made  by  the  ap- 
praisers, represented  the  difference  between  the  contract 
price,  and  the  total  amount  of  assessments  against  the  prop- 
erty, as  shown  by  the  corrected  assessment  roll.  Appellee 
subsequently  demanded  this  sum  from  appellant,  and  the 
demand  was  refused. 

Appellant  contends  that  municipal  corporations  have  only 
such  power  as  the  statutes  confer,  and  that  these  powers 
must  be  strictly  construed ;  that  under  such  rule  the  corpo- 
ration is  only  liable  for  the  amounts  collected  by  it  from 
the  property  owners,  because  the  contractor  accepted  the 
contract  with  full  knowledge  of  the  statutory  restrictions, 
and  of  the  provision  in  the  notice  to  contractors,  hereinbefore 
set  out,  "that  under  no  circumstances  shall  the  city  ♦  *  * 
l)Q  *  *  *  responsible  for  any  sum  *  *  *  due  from 
said  properties,"  etc. 

Appellant  also  contends  that  under  the  statute  the  board 
had  no  power  to  order  an  improvement  of  this  character  that 
would  create  a  liability  against  the  city  in  an  amount  over 
$5,000,  and  if  there  is  a  liability  against  the  city  in  the 
latter  amount,  appellee 's  remedy  was  a  proceeding  by  man- 
damus. 

It  is  manifest  that  the  provision  in  the  notice  to  bidder^i, 

whereby  the  city  disclaimed  responsibility  for  sums  due  on 

uncollected  assessments  against  property  owners,  or 

1.  for  the  payment  of  bonds  or  certificates,  is  not  perti- 
nent to  the  issues  in  this  cause.  Appellee  is  not  seek- 
ing to  hold  the  city  liable  for  any  assessment  made  against 
any  property,  but  is  looking  only  to  such  property  to  the 
extent  that  assessments  were  made  against  it.  Neither  is 
appellee  complaining  of  any  breach  of  a  contract  for  the  pay- 
ment of  any  bond,  but  has  presumably  accepted  all  bonds 
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issued  as  full  payment,  to  the  extent  of  the  assessments 
thereby  represented.  Appellee's  demand  is  for  that  part 
of  the  contract  price,  for  which  the  board  failed  to  provide 
either  assessments,  bonds  or  city  funds,  and,  therefore,  this 
provision  in  the  notice  can  have  no  application  to  the  facts 
in  issue. 

Section  8725,  supra,  after  providing  for  the  final  hearing 
on  the  primary  assessment  roll,  which  can  be  made  and  filed 
onl}^  after  the  work  is  completed,  directs  that  at  such 
2.     hearing  the  board  shall  determine  whether  the  sev- 
eral lots  and  parcels  of  land,  **  primarily  assessed,  as 
aforesaid,  are  specially  benefited  in  the  amounts,  respect- 
ively, assessed  against  them  in  the  preliminary  or  primary 
assessment  aforesaid."     The  statute  authorizes  the  board 
to  sustain  or  modify,  in  whole  or  in  part,  the  preliminary 
assessment,  and  to  increase  or  reduce  the  assessments  accord- 
ing to  the  special  benefits  received.    Then  follows  this  pro- 
vision:   ''The  board  shall  also  have  the  power  to  determine 
what  part,  if  any,  of  the  benefits  resulting  from  such  im- 
provement accrue  to  said  city,  and  any  amount  so  found 
shall  be  assessed  against  such  city  on  said  roll  and  paid  out 
of  funds  appropriated  to  the  use  of  said  board  for  such  pur- 
pose by  the  common  council :  Provided,  that  not  more  than 
$5,000  shall  he  paid  out  of  the  city  funds  for  any  one  im- 
provement, unless  pursuant  to  an  ordinance  specially  ap- 
propriating the  same  for  such  specific  improvement.     The 
said  board  shall  complete  said  roll  and  render  its  decision 
to  all  such  special  benefits  by  modifying  or  confirming  said 
assessment  roll,  showing  the  amount  of  special  benefits  op- 
posite each  name  and  description  as  aforesaid,  and  against 
such  city,  if  it  be  found  that  such  city  is  specially  benefited' 
as  aforesaid,  and  when  completed  said  assessment  roll  shall 
be  delivered  to  the  department  of  finance  of  said  city." 
(Our  italics.)     This  is  followed  by  a  proviso  that  gives  any 
property  owner  the  right  to  petition  the  circuit  or  superior 
court  to  appoint  three  appraisers  to  reassess  his  benefits. 
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and  makes  the  reassessment  of  such  appraisers  conclnsiye. 
Randolph  v.  City  of  Indianapolis  (1909),  172  Ind.  510.  This 
section  further  provides  that  "i/  t^  he  found  in  such  report 
[of  appraisers]  that  the  assessment  against  such  lot  or  tract 
is  excessive,  then  the  said  board  shcM  have  the  power  to 
order  the  payment  of  such  excess  out  of  any  funds  whichf 
may  have  been  appropriated  to  its  use  by  the  common  coun- 
cil of  such  city.  •  •  *  The  cost  of  any  such  proceedings, 
including  the  compensation  of  such  appraisers,  shall  he  paid 
by  the  party  complaining  of  such  assessment,  unless  the  said 
assessment  is  reduced  ten  per  cent  by  such  appraisers.  •  ♦  • 
In  case  such  assessment  shall  be  reduced  ten  per  cent  or 
more  in  such  proceeding,  such  costs  and  expenses  shall  be 
paid  *  •  •  out  of  any  funds  appropriated  by  the  com- 
mon council  for  that  purpose,  a^td  such  common  council  shaU 
make  all  necessary  appropriations  to  enable  said  board  to 
make  all  payments  provided  for  in  this  section.'*  (Our 
italics.) 

The  proper  construction  of  the  italicized  parts  of  the 
statute  just  quoted,  in  connection  with  the  other  provisions 
of  the  statute,  is  the  principal  ground  of  contest  between 
the  parties  to  this  appeal. 

It  is  contended  by  appellee  that  the  provision  that  not 
more  than  $5,000  shall  be  paid  out  of  the  city  treasury  for 
one  improvement,  unless  pursuant  to  an  ordinance  of  the 
city  council  specially  appropriating  it,  in  nowise  bars  ap- 
pellee from  recovering  the  contract  price  of  the  work,  under 
the  facts  here  alleged ;  that  this  proviso  was  intended  by  the 
legislature  only  as  a  check  on  the  board  of  public  works 
in  its  action  preliminary  to  the  letting  of  the  contract  for 
the  construction  of  the  work;  that  if,  before  letting  the  con- 
tract, the  board  ascertains  that  the  construction  of  the  work 
.will  involve  a  liability  against  the  city  of  more  than  $5,000, 
then  it  is  the  duty  of  the  board  to  halt,  until  the  city 
council    makes    an    appropriation;    but    in    the    abseDce 
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of  an  aiBrmative  finding  by  the  board,  before  the  letting 
of  the  contract,  that  the  liability  of  the  city  would  probably 
exceed  the  sum  of  $5,000,  the  contractor's  rights  under  his 
contract  cannot  be  cut  down  by  the  action  of  the  appraisers 
in  reducing  the  assessments  against  the  property  owners. 
This  view  was  adopted  by  the  lower  court  in  passing  on  ap- 
pellant's  demurrer. 

We  think  the  lower  court  did  not  err  in  its  decision.  It 
does  not  appear  that  the  board  exceeded  its  statutory  powers 
in  any  respect  in  deciding  to  make  the  improvement,  or 
in  letting  the  contract.  Pursuant  to  the  terms  of  the  stat- 
ute, it  adopted  the  preliminary  resolution  for  the  work,  and, 
after  the  preliminary  hearing,  decided  that  the  district  was 
properly  bounded,  that  the  special  benefits  to  the  property 
in  the  district  and  the  benefits  to  the  city  would  be  equal 
to  the  estimated  cost  of  the  improvement,  confirmed  the  reso- 
lution, advertised  for  bids  for  the  contract,  and,  thereafter, 
let  the  contract.  The  statute  does  not  require  that  on  this 
preliminary  hearing  the  board  shall  determine  the  amount 
of  benefits  to  property  owners,  or  the  amount  of  benefit  to 
the  city,  but  only  requires  that  it  must  find  that  the  aggre- 
gate benefits  are  equal  to  the  estimated  cost.  If  at  this 
time,  however,  the  board  was  of  the  opinion  that  the 
city  would  incur  a  liability  of  over  $5,000,  it  was  its 
duty  to  submit  the  matter  of  an  appropriation  to  the 
council;  but  if  the  board  entertained  any  such  opinion, 
no  finding  thereof  appears.  In  the  absence  of  anything  to 
the  contrary,  the  court  must  presume  that  the  board  acted 
in  good  faith,  and  did  not  intend  to  violate  the  law.  In- 
deed, its  subsequent  action  in  finding  that  the  special  bene- 
fits to  the  property  in  the  district  were  as  much  as  the  con- 
tract price,  would  support  the  inference  that  the  board 
honestly  believed,  when  the  contract  was  let,  that  the  en- 
tire cost  of  the  work  would  be  borne  by  the  property  owners 
of  the  district.    The  fact  that  after  the  work  was  fuUy  con- 
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structed,  appraisers  did,  pursuant  to  the  authority  of  the 
statute,  reduce  the  assessments  made  by  the  board,  in  nowise 
affected  the  power  of  the  board  to  do  what  it  did. 

Under  the  statute,  only  two  sources  were  available  for 
the  payment  of  the  cost  of  the  work — the  property  owners 
and  the  city  treasury.  The  liability  of  the  property  owners 
was  expressly  limited  by  the  amount  of  the  special  bene- 
fits to  their  property,  and  the  final  determination  of  their 
assessments  was  the  last  thing  to  be  ascertained  by  a  re- 
assessment by  appraisers,  to  which  the  contractor  was  not 
a  party,  and  which  was  to  be  made  after  the  work 

3.  was  completed,  and  was  accepted  by  the  city.     The 
report  of  the  appraisers  was  final.     However  erro- 
neous it  might  be,  or  however  unjust  to  the  city  or  property 
owner,  there  was  no  appeal.    Randolph  v.  City  of  Indian- 
apolis^ supra. 

In  this  case,  the  report  reduced  the  assessments  more  than 

$20,000,  and  if  the  city  is  not  liable  therefor  the  con- 

2.    tractor  cannot  receive  the  contract  price  of  the  work, 

which  it  has,  presumably,  earned,  but  must  lose  an 

amount  equal  to  the  reduction  of  the  board's  assessments 

made  by  the  appraisers. 

Of  course  neither  the  contractor  nor  the  city  can 

4.  be  excused  for  failing  to  know  the  law,  or  to  know  that 
the  city  is  not  bound  by  any  contract  in  excess  of 

its  statutory  powers.  But  what  did  the  legislature  intend 
by  the  act! 

Surely  it  was  contemplated  that  improvements  should  be 
made  at  the  cost  thereof  plus  the  lowest  contractor's  profits 

that  could  be  secured  by  free  competition.    The  work 
2.    must  be  completed  before  the  assessments  against  the 

property  are  determined.  It  is  scarcely  conceivable 
that  in  letting  contracts  of  this  character  it  was  intended 
that  the  contractor  must  run  the  risk  of  losing  sums  equal 
in  amount  to  the  reduction  in  the  assessments  that  might 
be  made  by  the  appraisers  subsequently  appointed  by  the 
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court.  Such  theory  would  make  contracts  of  this  sort  of 
such  a  speculative  character,  and  so  calculated  to  injure  the 
public,  that,  on  grounds  of  sound  public  policy,  they 
should  not  be  recognized,  unless  the  language  of  the  statute 
excludes  any  other  hypothesis.  The  presumption  is  that  this 
contract  was  let  at  a  just  price.  The  contractor  must  secure 
this  price,  or  the  city  must  secure  a  benefit  for  which  no 
equivalent  was  rendered.  The  law  no  more  absolves  the 
city  from  the  obligations  of  common  honesty  than  it  does 
an  individual.  It  makes  it  the  duty  of  the  board  honestly 
to  assess  the  benefits  to  the  property  in  the  taxing  district. 
It  gives  the  contractor  no  voice  in  this,  and  no  legitimate 
influence  can  be  exerted  by  him  on  the  judgment  of  the 
board  in  making  the  assessments.  And  so  with  the  judg- 
ment of  the  appraisers  in  making  the  reassessment.  Yet,  if 
the  contractor  must  lose  a  part  of  his  pay  for  labor  and 
materials  honestly  furnished,  in  case  the  appraisers  cut 
down  the  assessments,  the  inevitable  result  must  finally  be 
the  secret  interference  of  contractors  with  the  judgments  of 
boards,  and  of  appraisers,  in  making  assessments  and  re- 
assessments. 

Lottery  speculation  has  long  been  prohibited  by  law.  The 
theory  of  appellant  would  make  public  improvement  con- 
tracts so  speculative  that  the  resultant  evils  would  differ 
more  in  extent  than  in  their  inherent  character  from  those 
of  the  lottery,  and  we  do  not  accept  appellant's  theory  as 
tenable.  The  contract  was  valid  when  made.  The  statute 
confers  no  power  on  the  board  to  impair  its  obligations. 
The  contingency  of  this  deficit  arose  from  the  law,  and 
entered  into  and  became  a  part  of  the  order  for  the  im- 
provement, and  the  provision  in  the  act  with  reference  to 
an  appropriation  by  the  council,  where  the  deficit  is  over 
.$5,000,  cannot  affect  the  rights  of  the  contractor,  where,  as 
here,  there  was  no  affirmative  finding  by  the  board,  before 
the  letting  of  the  contract,  that  the  discrepancy  would  be 
more  than  that  sum. 
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This  conclnsion  would  be  justifiable  if  the  section  of  the 
statute  in  controversy  did  not  contain  the  proviso  that  in 
case  the  appraisers,  on  reassessment,  find  the  assessments 
excessive,  the  board  shall  have  the  power  to  order  the  pay- 
ment of  the  excess  out  of  city  funds  appropriated.  Courts 
are  not  permitted  to  disregard  plain  provisions  of  a  statute, 
but  must,  if  possible,  give  effect  to  every  word  found  in  a 
legislative  enactment.  This  provisions  of  the  section  shows 
that  the  legislature  contemplated  that  just  such  a  situation 
might  arise  as  did  arise  here ;  that  after  the  work  was  com- 
pleted, the  final  assessments  might  be  reduced  and  cause  a 
deficit,  which  could  not  be  fairly  provided  for  except  out 
of  the  public  treasury;  and  it  conferred  on  the  board  the 
power  to  order  the  payment  of  the  deficit  from  public 
funds,  ''which  may  have  been  appropriated  to  its  use  by 
the  common  council,"  and  then  enjoined  on  the  council  the 
duty  to  ''make  all  necessary  appropriations  to  enable  said 
board  to  make  all  payments  provided  for  in  this  section" 
These  provisions  of  the  statute,  standing  alone,  evince  the 
legislative  intent  to  make  such  deficit  payable  out  of  the  city 
treasury. 

This  conclusion  does  not  render  the  proviso  in  the  statute 
ineffective.  Under  some  conditions  it  may  affect  the  rights 
of  the  contractor.  It  is,  under  all  conditions,  binding  on 
the  members  of  the  board,  and  a  violation  by  them  of  its 
provisions,  would  subject  them  to  the  penalties  imposed  on 
officers  for  the  violation  of  duties  prescribed  by  the  law. 

Appellee  maintains,  that  even  if  it  should  be  held  that 

the  city  could  not  be  liable  for  a  deficit  of  over  $5,000,  it 

would  be  liable  in  that  amount,  because,  in  any  event, 

5.    the  statute  does  not  attempt  to  limit  the  authority 
of  the  board,  except  for  the  excess  over  that  amount; 
that  where  the  complaint  shows  the  plaintiff  entitled  to  any 
relief,  it  is  sufficient  to  repel  a  demurrer. 

We  think  this  position  is  correct  on  this  branch  of  the 
case,  for  even  if  it  should  be  conceded  that  the  contractor 
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ia  bound  by  the  limitation  of  the  proviso,  it  could  not  be 
successfully  maintained  that  where  the  discrepancy  might 
ultimately  be  found  to  exceed  $5,000,  he  thereby  lost  the 
right  to  recover  the  latter  amount. 

The  remaining  ground  of  contention  is  the  remedy  pur- 
sued here  by  appellee,  the  appellant  asserting  that  its  rem- 
edy, if  any,  is  by  mandamus. 
6.         In  support  of  this  proposition  appellant  cites  the 
following  provision  from  §8692  Burns  1908,  Acts  1905 
p.  219,  §90:  **The  common  council  and  mayor  may  be  com- 
pelled by  mandamus  proceedings  to  levy,  collect  and  appro- 
priate the  necessary  sum  for  the  payment  of  any  judgment." 

Here  there  had  been  no  judgment  rendered.  The  action 
is  for  breach  of  contract.  The  plaintiff  has  fully  performed 
all  things  required  of  it,  by  the  terms  of  the  contract.  The 
amount  of  the  difference  between  the  contract  price,  and  the 
total  amount  of  assessments,  as  finally  corrected,  must  be 
paid  out  of  the  city  treasury.  A  demand  for  this  was  made 
and  refused.  The  plaintiff  was  entitled  to  a  judgment  for 
this  amount.  If  the  judgment  obtained  shall  not  be  paid, 
mandamus  will  then  be  the  appropriate  remedy  under  §8692, 
supra,  but  nothing  alleged  in  this  complaint  would  warrant 
resorting  to  that  remedy.  Board,  etc,  v.  Branaman  (1907), 
169  Ind.  80;  King  v.  Board,  etc.  (1904),  34  Ind.  App.  231; 
26  Cyc.  168. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


Kline  v.  Dowling  et  al, 

[No.  21,966.     Filed  November  28,  1911.] 

1-  Trial. — Conclusion  of  Law. — Exceptions. — Special  Findings. — 
An  exception  to  a  conclusion  of  law  admits,  for  the  purposes  of 
the  exception,  that  the  facts  were  correctly  found,    p.  524. 

2.  Fences. — Cost  of  Constructing. — Life  Tenants. — Remaindermen. 
— Contribution. — In  a  suit  by  a  life  tenant  against  remaindermen 
for  contribution  for  the  cost  of  a  partition  fence,  a  special  find- 
ing that  such  fence  did  not  constitute  a  permanent  improvement 
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and  that  it  was  made  necessary  because  of  the  life  tenant's 
neglect,  justifies  a  conclusion  of  law  for  the  renaalndermen. 
pp.  524,  525. 

3.  Drains. — Cont  of, — Life  Tenants, — Remaindermen. — Con/rifru- 
tion. — The  proi)ortionate  amount  of  the  cost  of  a  permanent  pub- 
lic drain  should  be  borne  by  the  life  tenants  according  to  their  ex- 
pectancy and  by  the  remaindermen ;  but  where  the  age  of  the  life 
tenant  is  not  shown  In  the  special  findings,  a  conclusion  that  such 
tenant  should  pay  half  the  expense  of  such  drain  cannot  be  dis- 
turbed on  appeal,    p.  524. 

4.  Life  Estates. — Repairs, — Remaindermen, — Life  tenants  should 
malce  all  ordinary  repairs;  but  the  cost  of  permanent  improve- 
ments should  be  equitably  prorated  between  the  life  tenant  and 
the  remaindermen,  taking  into  account  the  age  of  the  life  tenant 
and  other  relevant  facts,    p.  525. 

5.  Drains. — Cost  of. — Appeal. — Life  Tenants. — Remaindermen. — 
Where  there  was  some  evidence  that  a  life  tenant  permitted  ex- 
isting tile  drains  to  become  out  of  repair,  and  this  fact  caused  an 
increase  in  the  assessment  for  the  construction  of  a  new  tile 
drain,  a  finding  that  he  should  bear  half  the  cost  of  such  new 
drain  and  the  remaindermen  the  other  half  is  conclusive  on  ap- 
peal,   p.  526. 

From  Newton  Circuit  Court ;  C.  W.  Hariley,  Judga 

Suit  by  Charles  M.  Kline  against  Anna  M.  Dowling. 
From  a  decree  for  plaintiff,  he  appeals.  Transferred  from 
Appellate  Court  under  §1405  Burns  1908,  Acts  1901  p.  590. 

Affirmed. 

Herman  C.  Rogers  and  Dallas  C.  Rogers,  for  appellant. 
WiUia77i  Darroch,  for  appellees. 

Morris,  C.  J. — In  1893  Peter  Kline  died  testate,  the  owner 
of  120  acres  of  farm  land  in  Newton  county.  By  his  will 
he  devised  an  estate  therein  to  his  wife,  Elizabeth  Kline,  for 
life,  and  at  her  death  an  estate  therein  to  his  dau^ter,  ap- 
pellee Anna  M.  Dowling,  for  the  remainder  of  her  life,  with 
remainder  in  fee  to  the  children  of  Anna  M.  Dowling. 

In  1897,  the  widow,  Elizabeth  Kline,  conveyed  her  life 
estate  to  Peter  Kline,  who,  in  1901,  conveyed  it  to  appellant, 
who  has  since  occupied  it  and  received  the  rents  and  profits 
thereof. 

In  1905,  as  the  result  of  certain  legal  proceedings,  a  par- 
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tition  fence  was  constructed  between  a  portion  of  this  land 
and  other  land  lying  south  thereof,  owned  by  one  Whaley. 
This  fence  was  built  under  a  contract  let  by  the  township 
trustee  under  §§7378,  7379  Bums  1908,  Acts  1897  p.  184, 
§§2,  3.  At  the  same  time  a  partition  fence  was  built  under 
a  contract  let  by  the  trustee  on  the  line  dividing  this  land 
and  the  land  of  one  Sell,  on  the  west  side  thereof.  The 
contract  price  for  these  fences  was  $67  and  $175,  respect- 
ively. 

In  April,  1908,  a  petition  was  filed  in  the  court  having 
jurisdiction  thereof,  to  construct  a  tile  drain  which  affected 
the  Kline  land,  and  said  land  was  assessed  $900  for  the  con- 
struction thereof.  The  land  was  also,  about  the  same  time, 
assessed  $16.20  for  the  construction  of  another  tile  drain. 

Appellees,  Carrie  Dowling,  Annie  Dowling,  Thomas  Dow- 
ling  and  William  Dowling,  Jr.,  are  the  children  of  appellee 
Anna  M.  Dowling. 

In  his  complaint  against  appellees,  appellant  alleges  that 
the  contractor  foreclosed  his  liens  for  constructing  the 
fences,  and  that  he  was  compelled  to  pay  them;  that  the 
partition  fences  erected  are  of  heavy  wire,  fastened  to  heavy 
wooden  posts,  and  are  so  constructed  that  they  are  a  lasting 
and  permanent  improvement  to  the  real  estate;  that  the 
ditches  are  permanent  and  lasting  improvements;  that  the 
vridow,  Elizabeth  Kline,  is  sixty-six  years  of  age;  that  de- 
fendants refuse  to  pay  any  portion  of  the  cost  of  the  fences 
and  drains,  and  he  prays  for  a  decree  apportioning  the  cost 
of  the  several  improvements  among  the  owners  in  proportion 
to  their  respective  benefits,  and  that  he-  have  judgment 
against  defendants  for  their  proportionate  shares  thereof. 

The  court  made  a  special  finding  of  facts,  and  stated  its 
conclusions  of  law  thereon.  Judgment  was  entered  in  favor 
of  defendants  in  the  matter  of  the  cost  of  the  fences,  and  it 
was  adjudged  that  appellant  should  pay  half  the  ditch 
assessments,  and  appellee  Anna  M.  Dowling  should  pay 
three-fourths   of  the   remaining  half,   and   her   children 
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the  balance  thereof.  From  this  judgment  plaintiff  appeals. 
The  court  overruled  appellant's  motion  for  a  new  trial,  the 
grounds  of  which  are  that  the  decision  of  the  court  is  not 
supported  by  suflScient  evidence  and  is  contrary  to  law. 

Appellant  has  assigned  as  errors  the  overruling  of  the 
motion  for  a  new  trial,  and  that  the  court  erred  in  each 
conclusion  of  law. 

It  is  contended  by  counsel  for  appellant  that  appellees 
should  be  required  to  bear  a  portion  of  the  burden  of  the 
cost  of  erecting  the  fences,  and  that  appellant  should  not 
be  charged  with  as  much  as  half  the  cost  of  the  tile  drains. 

An   exception  to  a  conclusion   of  law  admits,   for  the 

purpose  of  the  exception,   that  the  facts  were   correctly 

and    fully    found    in    the    special    findings.      Ray 

1.  V.    Baker    (1905),    165    Ind.    74;    Blair   v.    Curry 
(1898),  150  Ind.  99. 

In  finding  number  thirteen,  the  court  states  that  the 

fences  are  not  of  such  a  nature  as  to  constitute  a  lasting 

and  permanent  improvement,  but  were  made  neces- 

2.  sary  by  reason  of  plaintiff's  neglect  to  repair.    As- 
suming the  correctness  of  this  finding,  plaintiff  was 

not  entitled  to  any  relief  on  the  item  of  fencing. 

The  proportionate  amount  of  such  a  permanent  improve- 
ment as  a  tile  drain,  properly  chargeable  to  the  life  tenant, 
must,  in  a  great  measure,  depend  on  the  age  of  the 

3.  life  tenant.     In  the  special  findings,  the  age  of  the 
widow,  Elizabeth  Kline,  is  not  stated.     In  the  ab- 
sence of  this  material  fact,  this  court  cannot  say  that  the 
court  erred  in  concluding  that  plaintiff  should  be  charged 
with  half  the  amount  of  the  ditch  assessments. 

We  find  no  reversible  error  in  the  court's  conclusions  of 
law  on  the  facts  found. 

Counsel  for  appellant  zealously  contend  that  the  decision 
is  unsupported  by  the  evidence  and  is  contrary  to  law. 

A  tenant  for  life  must  make  all  ordinary  repairs,  but  is 
not  bound  to  make  any  permanent  improvements.    Perma- 
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nent  improvements,  such  as  sewers  and  farm  drains, 
4.    add  to  the  value  of  both  the  life  estate  and  remainder, 

and  the  burden  of  making  them  should  be  equitably; 
prorated  between  the  life  tenant  and  remaindermen,  taking 
into  account  the  probable  duration  of  the  life  estate,  and 
other  relevant  facts.  Hay  v.  McDaniel  (1901),  26  Ind.  App. 
683;  Huston  v.  Tribbetts  (1898),  171  111.  547,  49  N.  E.  711, 
63  Am.  St.  275;  note  to  Peak  v.  Peak  (1910),  137  Am.  St. 
638,  662;  note  to  First  Congregational  Church  v.  Terry 
(1906),  114  Am.  St.  443,  449;  16  Cyc.  629. 

In  the  case  of  In  re  Laytin  (1889),  20  N.  Y.  Supp.  72,  it 
was  held  that  the  cost  of  replumbing  a  residence  under  the 

facts  there   found,  should  be  apportioned  between 
2.     the  life  tenant  and  remaindermen.     If  the  question 

of  apportioning  the  expense  of  a  farm  fence  has  ever 
been  considered  by  an-  American  court,  the  decision  has  not 
been  brought  to  our  attention. 

Whether,  in  this  case,  the  fences  should  be  deemed,  to 
any  extent,  permanent  improvements,  it  is  not  necessary  to 
decide,  although  the  evidence  shows  that  they  were  con- 
structed of  good  woven  wire,  attached  to  red  cedar  and 
hedge  posts,  and  that  Elizabeth  Kline,  the  widow,  was  then 
sixty-six  years  of  age.  The  evidence  shows  that  the  new 
fences  for  the  most  part  were  on  lines  where  old  fences, 
constructed  of  boards  and  wire  attached  to  oak  posts, 
existed  at  the  time  of  the  conveyance  to  appellant.  A  small 
part  of  the  old  fencing  consisted  of  live  hedge,  which 
had  become  insuflScient.  Witnesses  for  appellees  testified 
that  in  1902  appellant  removed  the  boards  from  the  old 
fences,  hauled  them  to  another  farm  he  owned,  and  there 
used  them  in  constructing  a  stable.  The  evidence  supports 
the  decision  of  the  lower  court  on  the  fence  question.  Ap- 
pellant was  not  in  a  position  to  demand  contribution  for 
the  expense  of  erecting  new  fences,  even  if  it  be  conceded 
that  such  new  fences  were  permanent  improvements. 
In  regard  to  the  apportionment  of  the  ditch  assessments. 
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it  is  sufficient  to  say  that  witnesses  for  appellees  testified 

that  in  the  last  four  or  five  years  appellant  had  per- 

5.    mitted  some  of  the  old  tile  drains  located  on  the  farm 

to  become  ont  of  repair,  and  as  a  result  thereof  the 

}>enefits  and  resulting  assessments  for  the  new  ditch  were 

increased.     In  view  of  this  fact,  we  cannot  say  that  the 

court  erred  in  chai^ng  appellant  with  half  the  cost  of  the 

assessment  for  the  new  drains. 

There  is  no  error  in  the  record.    Judgment  affirmed 


Fairfield  Shoe  Company  et  al.  v.  Olds, 
Assignee,  et  al. 

[No.  21,998.    Filed  November  28,  1911.] 

1.  Sales. — Merchandise  in  Bulk. — Statutes. — Constmction. — ^The 
"bulk-sale"  act  of  1909  (Acts  1909,  p.  122),  prohibiting  the  sale 
in  bulk  of  a  stock  of  merchandise  or  fixtures,  except  under  cer- 
tain conditions  as  to  notice  to  creditors,  is  in  derogation  of  the 
common  law,  and  must  be  strictly  construed,    p.  529. 

2.  Sales. — Merchandise  in  Bulk, — By  Partner  to  Partner, — Stat- 
utes.—Section  one  of  the  act  of  1909  (Acts  1909,  p.  122),  pro- 
viding that  "the  sale  ♦  ♦  ♦  in  bulk  of  any  part  or  the  whole 
of  a  stock  of  merchandise^'*  shall  be  void  except  when  made  under 
certain  restrictions  as  to  notice  to  creditors,  does  not  prohibit 
one  partner's  sale  of  his  interest  in  a  stock  of  goods  to  another 
partner;  and  section  two  of  such  act,  providing  that  "sellers 
♦  ♦  ♦  shall  include  ♦  ♦  ♦  copartnerships,"  does  not  make 
such  sale  illegal,  there  being  no  sale  "in  bulk"  by  a  copartnership, 
p.  530. 

3.  Exemptions. — Voluntary  Assignments, — Bales. — Merchandise  in 
Bulk. — Partnership. — A  partner  who  is  a  resident  householder  of 
the  State  and  who  purchases  his  copartner's  interest  in  a  stock 
of  merchandise  without  complying  with  the  terms  of  section  one 
of  the  act  of  1909  (Acts  1909,  p.  122),  providing  that  all  sales  of 
merchandise  in  bulk  shall  be  void  except  under  certain  conditions, 
is  entitled  to  an  exemption  of  property  of  the  value  of  $600  by 
virtue  of  the  exemption  statute  (§745  Bums  1908,  §703  R  S. 
1881)  and  the  voluntary  assignment  statute  (|3314  Bums  190S, 
J2670R.  S.  1881).    p.  530. 
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4.  Appeal. — Theory  of  Case, — ExemptUma. — Manner  of  Claiming. — 
Where  a  complaint  was  filed  to  prevent  the  defendant  assignee 
for  the  benefit  of  creditors  from  setting  off  to  his  assignor  a 

^householder's  exemption,  the  theory  being  that  such  assignor  had 
illegally  taken  over  his  copartner's  interest  in  the  stock  of  goods 
in  question,  in  violation  of  the  statutes  prohibiting  the  sale  of 
merchandise  in  bulk  except  under  certain  conditions,  the  plain- 
tiff may  not,  on  appeal,  contend  that  such  assignee  had  failed  to 
make  a  proper  claim  for  such  exemption,    p.  590. 

5.  CoNSTrruTioNAL  Law. — Avoidance  of  Decision  on, — ^Where  un- 
necessary to  a  decision  of  the  case,  constitutional  questions  will 
not  be  decided,    p.  531, 

From  Huntington  Circuit  Court;  Samuel  E.  Cook,  Judge. 

Suit  by  the  Fairfield  Shoe  Company  and  others  against 
Ebenezer  C.  Olds,  as  assignee  for  the  benefit  of  creditors 
of  Harry  J.  Smith.  From  a  decree  for  defendant,  plaintiff 
appeals.    Affirmed, 

Cline,  Branyan  &  Cline,  George  M.  Eberhart  and  W.  C. 
Ryan,  for  appellants. 

C.  W.  Watkins  and  Charles  A.  Butler,  for  appellee. 

Monks,  J. — This  proceeding  was  brought  by  appellants, 
creditors  of  Harry  J.  Smith,  to  prevent  his  assignee,  Eb* 
enezer  C.  Olds,  from  setting  off  to  said  Smith — who  was 
when  said  assignment  was  made  and  when  this  proceeding 
was  brought  a  resident  householder  of  the  State  of  Indiana 
— ^personal  property  of  the  value  of  $600,  under  the  provi- 
sions of  §§745,  3314  Bums  1908,  §§703,  2670  R.  S.  1881. 

A  trial  of  said  proceeding  resulted  in  a  special  finding, 
with  conclusions  of  law,  and  judgment  thereon  against  ap- 
pellants. The  only  error  assigned  calls  in  question  the  con- 
clusions of  law. 

The  special  findings  necessary  to  the  determination  of 
this  case  are,  substantially,  as  follows:  For  some  time  prior 
to  October,  1910,  Harry  J.  Smith  and  Joseph  LeGross  as 
copartners,  conducted  a  store  for  the  sale  of  boots,  shoes 
and  other  merchandise  in  Boanoke,  Huntington  county,  In- 
diana.   They  shared  the  profits  equally.    LeOross  invested 
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$300  in  the  business,  and  on  or  about  October  1,  1910,  he 
sold  his  interest  in  said  business,  consisting  of  fixtures  and 
a  stock  of  goods  in  bulk,  to  said  Smith  for  $150  cash,  which 
sum  was  paid  by  Smith  to  LeOross  at  the  time  said  sale 
was  made,  and  Smith  took  possession  thereof.  Some  time 
before  said  sale,  said  Smith  had  invested  about  $1,800  in 
said  business,  but  during  the  summer  of  1910  the  firm  of 
Smith  &  LeOross  owed  considerable  money  to  various  cred- 
itors, including  the  creditors  who  brought  this  proceeding. 
Smith  kept  the  books,  did  the  corresponding,  and  knew  the 
names  of  the  creditors,  but  LeGross  did  not  know  them.  A 
few  days  after  said  sale  Smith  notified  all  the  creditors,  or 
their  attorneys,  either  personally  or  by  mail,  that  he  had 
purchased  the  interest  of  LeGross.  This  was  the  only  notice 
given  to  said  creditors,  and  he  did  not  otherwise  comply  with 
the  provisions  of  §1  of  the  act  of  1909  (Acts  1909  p.  122), 
known  as  the  '^ bulk-sales''  law.  Said  Smith  is  a  bona  fide 
resident  householder  of  Huntington  county,  Indiana,  and 
has  others  dependent  upon  him  for  a  livelihood.  On  October 
11,  1910,  said  Smith  made  a  general  assignment  of  his  goods 
and  effects,  including  the  interest  therein  purchased  from 
said  LeGross,  to  E.  C.  Olds,  for  the  benefit  of  his  creditors, 
and  claimed  his  exemption  of  $600.  Said  Olds  thereafter 
converted  said  goods  into  money.  At  the  time  of  the  as- 
signment said  Smith  was  the  actual  owner  of  said  effects  bo 
assigned,  and  there  was  no  fraud  either  in  said  sale  by 
LeGross  to  Smith,  or  in  the  assignment  by  Smith  to  said 
Olds. 

The  court  stated  as  conclusions,  that  upon  the  facts  found 
the  law  was  with  said  Smith,  that  said  transaction  is  not 
governed  by  the  act  of  1909,  stipra,  that  the  sale  was  and  is 
valid,  that  he  is  entitled  to  an  exemption  of  $600  out  of 
the  funds  realized  from  the  sale  by  the  assignee,  and  the 
assignee  is  directed  to  pay  said  amount  to  him. 

Appellants  claim  that  on  account  of  the  failure  of  LeOross 
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and  Smith  to  give  notice  to  all  their  creditors  of  the  sale  by 
LeGross  of  his  interest  in  the  partnership  property,  as  re- 
quired by  said  act  of  1909,  the  sale  was  void,  and  the  pur- 
chaser— Smith — ^became  a  receiver  of  the  partnership  prop- 
erty for  the  benefit  of  the  creditors,  and  that  when  Smith 
made  an  assignment  for  the  benefit  of  creditors,  the  stock 
was  still  partnership  property  out  of  which  neither  partner 
was  entitled  to  an  exemption  of  $600.  Love  v.  Blair  (1880), 
72  Tnd.  281;  Smith  v.  Harris  (1881),  76  Ind.  104;  State,  ex 
rel,  V.  Emmons  (1885);  99  Ind.  452. 

Appellees  insist  that  the  act  of  1909,  supra,  is  in  violation 
of  the  Constitution  of  this  State  {Wright  v.  Hart  [1905], 
182  N.  Y.  330,  75  N.  E.  404,  2  L.  R.  A.  [N.  S.]  338;  Charles 
J.  Off  dt  Co.  V.  Morehead  [1908],  235  111.  40,  85  N.  E.  264, 
20  L.  R.  A.  [N.  S.]  167, 126  Am.  St.  184;  Block  v.  Schwartz 
[1904],  27  Utah  387,  76  Pac.  22,  65  L.  R.  A.  308,  101  Am. 
St.  971) ;  that  even  if  it  be  held  constitutional,  it  is  in  dero- 
gation of  the  common  law,  and  is  to  be  strictly  construed ; 
and  that  when  so  construed  it  does  not  apply  to  a  sale  by 
one  partner  to  another  of  his  interest  in  the  partnership 
property. 

The  act  of  1909,  supra,  is  in  derogation  of  the  common 

law,   and  must  be  strictly   construed.     Cooney,  Eckstein 

&  Co.  V.  Sweat  (1909),  133  Ga.  511,  512,  66  S.  E. 

1.  257,  25  L.  R.  A.  (N.  S.)  758,  and  cases  cited; 
Taylor  v.  Folds  (1907),  2  Ga.  App.  453,  58  S.  E.  683; 
9  Current  Law  1511. 

Said  act  provides  that  **the  sale,  transfer  or  assignment, 
in  bulk,  of  any  part  or  the  whole  of  a  stock  of  merchandise, 
or  merchandise  and  the  fixtures  pertaining  to  the  conduct- 
ing of  said  business,  otherwise  than  in  the  ordinary  course 
of  trade  and  in  the  regular  prosecution  of  the  business  of 
the  seller,  transferor,  or  assignor,  shall  be  void  as  against 
the  creditors  of  the  seller,  transferor,  assignor,  unless,"  etc. 
It  is  clear  that  a  sale  by  a  partner  of  his  interest  in  ''a  stock 
Vol.  17ft-34 
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of  merchandise  or  merchandise  and  fixtures"  is  not  a  sale 
in  bulk  of  any  part  or  the  whole  of  such  stock. 

It  is  evident  from  the  part  of  said  act  set  out,  that  a 

sale  by  one  partner  to  the  other  partner  of  his  interest  in 

a  stock  of  merchandise,  and  the  fixtures  pertaining' 

2.  to  the  conducting  of  said  business,  is  not  within  the 
letter  of  the  law;  and  the  courts  will  not,  by  con- 
struction, extend  it  so  as  to  include  such  sales.    Taylor  v. 
Folds,  supra. 

It  is  true  that  §2  of  said  act  provides  that  *' sellers  •  •  • 
and  assignors  *  •  •  shall  include  •  •  •  copartner- 
ships," but  there  was  no  "sale  in  bulk"  bv  a  copartnership 
or  to  a  copartnership. 

The  sale  by  LeQroas  to  his  partner  not  being  void  by 

reason  of  said  act  of  1909,  it  follows  that  said  goods  and 

fixtures,  assigned  by  Smith  for  the  benefit  of  cred- 

3.  itors,  were  not  partnership  property,  but  were  the 
property  of  said  Smith,  and  he,  being  a  resident  house- 
holder, was  entitled  to  an  exemption  under  §§745,  3314, 
supra.    Ooudy  v.  Werhe  (1889),  117  Ind.  154,  3  L.  R.  A. 
114;  12  Am.  and  Eng.  Ency.  Law  (2d  ed.)  157. 

Appellants  insist  that  even  if  said  act  does  not  apply, 
appellee  Smith  is  not  entitled  to  an  exemption,  for  the  rea- 
son that  he  has  not  made  his  claim  therefor,  as  re- 

4.  quired  by  §3314,  supra.    This  proceeding  was  brought 
by  appellants,  and  was  tried  on  the  theory  that  the 

** bulk-sales"  act  applied,  and  that  said  LeGross  and  Smith, 
not  having  complied  therewith  by  giving  notice  to  their 
creditors  in  the  manner  required  thereby,  the  sale  by  Le- 
Gross to  Smith  was  void,  and  said  property  continued  to  be 
partnership  property  and  was  so  held  by  said  Smith  as  re- 
ceiver under  said  act,  out  of  which  no  exemption  could  be 
taken  by  either  partner. 

No  question  was  made  in  the  court  below  as  to  the  right 
of  said  Smith  to  an  exemption  if  said  law  was  unconstitu- 
tional, or  if  it  did  not  apply  to  said  sale  by  LeGross  to 
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Smith.  This  being  the  theory  of  the  court  below,  it  cannot 
be  changed  on  appeal.  Oolitic  Stone  Co.  v.  Ridge  ^1908), 
169  Ind.  639,  644,  645,  and  cases  cited;  Crabb  v.  Orth  (1892), 
133  Ind.  11,  12. 

As  said  act  did  not  apply  to  the  sale  by  LeOross  to  Smith, 
nor  to  the  assignment  made  by  said  Smith  for  the 

5.  benefit  of  his  creditors,  it  is  not  necessary  to  deter- 
mine whether  said  act  is  constitutional.  Chicago,  etc, 
B.  Co.  V.  Glover  (1902),  159  Ind.  166,  170,  and  cases  cited. 

Having  considered  all  the  questions  presented,  and  finding 
no  error,  the  judgment  is  affirmed. 


Deinhart  v.  Mugg  et  al. 

[No.  21,994.    Filed  November  28,  1911.1 

1.  Appeal. — Parties. — Assignments  of  Errors. — Where  appellant 
has  failed  to  make  the  party  in  whose  favor  the  judgment  was 
rendered  below  an  appellee  in  his  assignment  of  errors  the  court 
on  appeal  cannot  disturb  the  judgment,  since  it  has  no  jurisdic- 
tion over  all  the  parties  thereto,  the  assignment  of  errors  being 
appellant's  complaint  on  appeal,    p.  532. 

2.  Appeal. — Dismissal. — ^Where  appellant  has  failed  to  make  the 
judgment  plaintiff  a  party  on  appeal,  the  appeal  will  be  dis- 
missed,   p.  532. 

From  Superior  Conrt  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  Edward  S.  Rogers  against  John  T.  Mugg  and 
others.  From  a  judgment  for  plaintiff,  defendant  Jacob 
Deinhart  appeals.  Transferred  from  Appellate  Court  un- 
der §1405  Burns  1908,  Acts  1901  p.  590.    Appeal  dismissed. 

Wilson  (&  Quinn,  for  appellant. 

Will  M.  Crockett  and  Rochester  Baird,  for  appellees. 

iloNKS,  J. — One  Rogers  brought  an  action  against  appel- 
lant and  others  in  the  court  below,  and  recovered  judgments 
against  them. 
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Appellant  mppetlm  from  tiie  judgment  of  Rogers 

1.  agaiznl  hinu  but  lie  has  failed  to  make  Rogers  a 
party  appelke. 

The  iwignmoit  of  emts  is  appeUant's  complaint  in  this 
eourL  and  the  only  parties  adverse  to  appellant  in  the  judg- 
ment, over  whom  jurndietion  is  aeqnired,  are  those  named 
therein  as  appeHeeSw  If  the  party  in  whose  favor  the  judg- 
ment is  rendered  is  not  made  an  appellee  in  this  court,  the 
case  cannot  be  determined  upon  its  merits,  because  the  court 
has  no  power  to  disturb  it  as  to  those  who  are  not  parties  to 
the  appeal  Lanst^r  v.  Meyers  (1908),  170  Ind.  548,  and 
cases  dted ;  Ewbank's  Manual  §149. 

As  Rogers  has  not  been  made  a  party  appellee  in  the  as- 
signment of  errors,  the  case  is  not,  under  the  rule, 

2.  in  a  condition  to  be  determined  on  its  merits,  for 
the  reason  that  the  court  does  not  have  jurisdiction 

of  said  Rogers,  the  judgment  plaintiff. 
The  appeal  is  therefore  dismissed. 


Indiana  Union  Traction  Company  v.  Long. 

[No.  21,916.    Filed  November  28,  1911.] 

1.  Master  and  Servaht. — Street  Railroads. — Defective  Tracks.— 
Employers*  Liability  Act. — Instructions. — In  an  action  by  a  moto^ 
man  for  injuries  sustained  when  his  car  jumped  the  track  be- 
cause of  rotten  ties,  an  instruction  that  the  "statute  provides** 
(quoting  the  first  clause  of  the  first  section  of  the  employers' 
liability  act  [Acts  1893  p.  294,  J8017  Burns  19081).  that  for  any 
defect  in  the  condition  of  ways,  works  and  machinery,  the  de- 
fendant is  liable,  is  not  harmful,  where  it  is  not  stated  that  such 
statute  governs  the  case,  such  clause  being  simply  a  reSnactment 
of  the  common  law.    p.  5d4. 

2.  Master  and  Servant. — Street  Railroads. — Employers*  LiabUity 
Act. — Constitutionality  of. — When  not  Decided. — ^The  constitu- 
tionality of  section  one  of  the  employers'  liability  act  will  not  be 
decided  in  a  case  against  a  street  railway  company,  where  the 
Judgment  can  be  upheld  on  common-law  grounds,    p.  535w 
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3.  Masteb  and  Servant. — Masterial  Duties. — Delegation  of. — A 
master's  duty  cannot  be  delegated  so  far  as  to  absolve  such 
master  from  liability  for  negligence  in  the  performance  thereof. 
|).53G. 

4.  Masteb  and  Sebvant.— Ifa^tertaJ  Duties. — Vice-Principal'—An 
agent  to  whom  a  master  has  delegated  the  performance  of  a 
masterial  doty  Is  a  vice-principal,    p.  536. 

5.  Masteb  and  Servant. — Vice-Principals, — Who  Are. — ^The  char- 
acter of  duties  delegated  to  a  servant,  and  not  liis  rank,  deter- 
mines whether  he  Is  a  vice-principal,    p.  536. 

6.  Railroads. — Street. — Duties  as  to  Track. — A  street  railway  com- 
pany is  under  the  continuing  duty  to  its  employes  to  use  reason- 
able care  to  keep  its  tracks  in  good  repair,    p.  536. 

7.  Railroads. — Street, — Decayed  Ties, — Dutp  to  take  Notice  of. — 
Ordinary  care  on  the  part  of  a  street  railway  company  requires 
it  to  take  notice  of  the  liability  of  wooden  ties  to  decay,  and  to 
guard  against  dangers  therefrom,    p.  536. 

8.  Master  and  Servant. — Street  Railroads, — Defective  Tracks. — 
Track  Foremen. — Notice  to, — Notice  of  defective  ties  to  a  street 
railway  company's  track  foreman  whose  duty  it  is  to  keep  the 
track  in  repair,  is  notice  to  the  company,  such  foreman  being  a 
vice-principal  as  to  such  matter,    p.  537. 

9.  Master  and  Servant. — Railroads, — Defective  Tracks. — Notice. — 
Time  to  Repair  or  Warn  of  Danger.— ^Where  a  street  railway 
company  had  knowledge,  actual  or  constructive,  of  defects  in  the 
track,  by  reason  of  which  plaintiff  was  injured,  such  company 
is  liable  unless  it  had  not  time  within  which  either  to  repair  such 
track  or  to  give  the  plaintiff  notice  thereof,    p.  537. 

10.  TuiAU-^Instructions. — Partial. — Duties  of  Parties.— Where  an 
instruction  is  incomplete,  but  correct  as  far  as  it  goes,  error 
cannot  be  predicated  thereon ;  and  if  the  complaining  party  wishes 
the  jury  instructed  more  fully  he  must  prepare  a  complete  in- 
struction on  the  point  and  request  that  it  be  given,    p.  538. 

11.  Master  and  Servant. — Contributory  Negligence, — Acts  of 
Plaintiff. — Faults  in. — Instructions. — Jury. — An  instruction  that 
"the  doing  of  an  act  by  the  plaintiff  which  materially  contributed 
to  his  injuries,  even  if  [the  Jury]  should  find  from  the  evidence 
that  he  did  any  such  act,  would  not  constitute  contributory  negll- 
f;ence,  unless  [the  Jury]  should  find  from  the  evidence  that  he 
was  in  fault  in  doing  such  act,"  is  not  erroneous,  though  there 
was  evidence  that  plaint ifTs  contributory  acts  were  with  fault, 
the  question  being  for  the  Jury.    p.  538. 

12.  Master  and  Sebvant. — Derailment  of  Car. — ^'Accident,*' — In- 
structions.— ^The  refusal  to  instruct  that  "if  the  cause  of  the  de- 
railment was  a  mystery,  and  unaccounted  for  by  evidence  in  the 
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case'*  the  verdict  should  be  for  defendant,  was  not  prejadidal 
whore  the  court  instructed  that  the  plaintiff  must  fail  *Uf  the  de- 
railment of  the  car  and  plaintiff's  injury  which  followed  were 
purely  accidental,"  the  word  "accident"  importing  the  happening 
of  an  event  unexpectedly  and  without  fault    p.  540. 

From  Delaware  Circuit  Court ;  Joseph  G.  Lefflcr,  Judge. 

Action  by  Francis  M.  Long  against  the  Indiana  Union 
Traction  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $750,  defendant  appeals.  Transferred  from  Ap- 
pellate Court  under  §1405  Burns  1908,  Acts  1901  p.  590. 
Affirmed. 

James  A*  VanOsdol,  WUliam  A.  Kittinger,  Warren  d' 
Warren  and  Louis  B,  Ewbank,  for  appellant. 

Wilbur  Ryman,  Harry  Long  and  George  H.  Koons,  for 
appellee. 

Monks,  J. — ^This  action  was  brought  by  appellee,  a  motor- 
man  on  one  of  appellant's  street-cars,  to  recover  damages 
for  personal  injuries  sustained  when  his  c&ir  left  the  track. 
The  action  was  based  on  the  theory  that  the  street-car  left 
the  track  because  the  rotten  ties  gave  way,  and  that  appel- 
lant had  knowledge  of  the  condition  of  the  track  and  the 
ties  in  time  to  repair  them,  but  that  appellee  had  no  knowl- 
edge of  such  defective  condition. 

A  trial  of  the  cause  resulted  in  a  verdict  in  favor  of  ap- 
pellee, and  over  a  motion  for  a  new  trial  judgment  was 
rendered  in  his  favor. 

Tlie  only  error  assigned  and  not  waived  calls  in  question 
the  action  of  the  court  in  overruling  appellant's  motion  for 
a  new  trial. 

Appellant  complains  of  instruction  eleven,  given  by  the 

court,  which  states  that  ''the  statute  provides,"  etc.,  setting 

out  the  first  clause  of  §1  of  the  employers'  liability 

1.  act  of  1893  (Acts  1893  p.  294,  §8017  Bums  1908), 
on  the  ground  ''that  the  act  does  not  apply  to  a  citv 
street  railway,  or  that  if  it  does  it  is  unconstitutional." 

Said  clause  is  a  reenactment  by  the  legislature  of  ihe 


Digitized  by  LjOOQIC 


NOVEMBER  TERM,  1911.  535 

Indiana  Union  Traction  Co.  r.  Long— 176  lud.  532. 

common  law,  as  it  existed  in  this  State  when  said  clause  was 
passed,  in  reference  to  the  employers'  liability  under  the 
conditions  stated  therein.  Cleveland,  etc.,  K  Co.  v.  Scott 
(1902),  29  Ind.  App.  519,  525,  526. 

There  is  nothing  in  said  instruction,  or  in  any  other  in- 
struction given  by  the  court,  to  the  effect  that  this  case 
is  governed  by  the  employers'  liability  act.  As  appellant 
is  liable  at  common  law  under  the  conditions  stated  in  the 
first  clause  of  the  statute,  the  error,  if  any,  in  giving  said 
instruction,  is  harmless.     It  is  not  necessary,  there- 

2.  fore,  to  determine  whether  the  employers'  liability 
act  of  1893  applies  to  street  railways,  and  if  it  does, 
whether  it  is  unconstitutional  as  to  street  railways.  See, 
however,  Indianapoli%  etc.,  Transit  Co.  v.  Ayidis  (1904), 
33  Ind.  App.  625,  633-638,  and  cases  cited;  Funk  v.  St. 
Paul  City  R.  Co.  (1895),  61  Minn.  435,  63  N.  W.  1099,  29 
L.  R.  A.  208,  52  Am.  St.  608 ;  Lundquist  v.  Duluth  St.  B,  Co. 
(1896),  65  Minn.  387,  67  N.  W.  1006;  Sams  v.  St.  Louis,  etc., 
R.  Co.  (1903),  174  Mo.  53,  73  S.  W.  686,  61  L.  R.  A.  475; 
Stocks  V.  St,  Louis  Transit  Co.  (1904),  106  Mo.  App.  129, 
79  S.  W.  1176;  Godfrey  v.  St.  Louis  Transit  Co.  (1904),  107 
Mo.  App.  193,  81  S.  W.  1230;  Johnson  v.  Metropolitan  St. 
R,  Co.  (1904),  104  Mo.  App.  588,  78  S.  W.  275;  McLcod  v. 
Chicago,  etc.,  R.  Co.  (1904),  125  Iowa  270,  101  N.  W.  77; 
Riley  v.  Galveston  City  R.  Co.  (1896),  13  Tex.  Civ.  App.  247, 
35  S.  W.  826;  Fallon  v.  West  End  St.  R.  Co.  (1898),  171 
:Mass.  249,  50  N.  E.  536;  Norfolk,  etc..  Traction  Co.  v.  Elling- 
ton's Admr.  (1908),  108  Va.  245,  61  S.  E.  779,  17  L.  R.  A. 
(N.  S.>  117. 

Appellant  complains  of  instruction  nine,  given  by  the 
court,  to  the  effect  that  notice  of  the  defect  in  the  track, 
given  to  the  track  foreman  who  had  charge  of  repairing  the 
tracks,  and  whose  duty  it  was  to  keep  the  tracks  in  repair, 
if  proved,  was  notice  to  appellant;  and  of  instruction  thir- 
teen, given  by  the  court,  to  the  effect  that  knowledge  of 
defects  in  the  track  by  the  track  foreman,  whose  duty  it 
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was  to  keep  the  tracks  in  repair,  would  be  notice  to  appel- 
lant.   It  is  well  settled  in  this  State  that  duties  that  the 
master  owes  his  servants  cannot  be  delegated  to  an- 

3.  other  so  as  to  relieve  him  from  responsibility  for  the 
nonperformance  or  imperfect  performance  thereof. 

If  the  performance  of  such  duties  is  delegated  to  an  agent, 
such  agent  is  a  vice-principal  as  to  such  duties,  and  his  negli- 
gence in  such  matters  is  the  negligence  of  the  master,' 

4.  for  which  the  master  is  responsible.    Chicago,  etc.,  B. 
Co.  V.  Barker  (1908),  169  Ind.  670,  676,  17  L.  R  A 

(N.  S.)  542;  Indiana,  etc.,  R.  Co.  v.  Snyder  (1895),  140  InA 
647,  652,  653,  and  cases  cited;  26  Cyc.  1081,  1104,  1335a, 
and  cases  cited;  3  Elliott,  Railroads  (2d  ed.)  §1276. 

Whether  a  person  is  a  vice-principal  or  a  fellow  servant, 

so  as  to  render  the  master  liable  for  his  negligence  by  which 

another  is  injured,  does  not  depend  on  his  rank,  but 

5.  on  the  character  of  the  duties  conferred  upon  him. 
Thacker  v.  Chicago,  etc.,  R.  Co.  (1902),  159  Ind.  82, 

85,  59  L.  R.  A.  792;  Dill  v.  Harmon  (1905),  164  Ind.  507, 
521,  69  L.  R.  A.  163,  and  cases  cited;  Southern  Ind.  R.  Co. 
v.  Harrell  (1904),  161  Ind.  689,  695,  63  L.  R.  A.  460,  and 
cases  cited. 

One  of  the  duties  appellant  owes  to  its  employes  is  to 

exercise  ordinary  care  to  keep  and  maintain  its  roadbed 

and  track  in  a  reasonably  safe  condition  for  use  and 

6.  this  duty  is  a  continuing  one.    Chicago,  etc.,  R.  Co. 
v.  Wilfong  (1910),  173  Ind.  308,  312,  and  cases  cited; 

Chicago,  etc.,  R.  Co.  v.  Barker,  supra;  26  Cyc.  1102,  1112; 
3  Elliott,  Railroads  (2d  ed.)  §§1268,  1278. 

Ordinary  care  required  appellant  to  take  notice  of  the 
liability  of  wooden  ties  to  decay  from  time  and  use,  and  to 
take  such  measures  as  ordinary  care  and  skill  dictate 
7;    to  guard  against  the  track's  becoming  unsafe  on  ac- 
count thereof.  City  of  Fort  Wayne  v.  Coombs  (1886), 
107  Ind.  75,  88,  57  Am.  Rep.  82,  and  cases  cited;  Indiana 
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Car  Co.  V.  Parker  (1885),  100  Ind.  181,  193,  194,  and  cases 
cited. 

It  is  said  m  26  Cyc.  1147:  **  Notice  to  a^tervant  or  agent 

who  stood  in  the  position  of  vice-principal,  and  who  was 

charged  with  these  duties  of  the  master,  the  neglect 

8.  of  which  occasioned  the  injury,  is  notice  to  the  mas- 
ter."   If  appellant's  track  foreman  was  its  agent  to 

maintain  and  keep  the  track  in  repair,  he,  as  to  such  work, 
was  a  vice-principal,  and  represented  appellant,  and  notice 
to  him  as  to  the  condition  of  the  track  was  notice  to  appel- 
lant. 

Instructions  nine  and  thirteen,  therefore,  are  correct  state- 
ments of  the  law,  at  least  so  far  as  they  go. 

It  is  insisted,  however,  by  appellant,  that  said  instruction 

nine  was  erroneous  under  the  evidence,  because  the  only 

evidence  of  notice  to  appellant's  track  foreman  was 

9.  that  a  motorman  reported  the  track  in  bad  order  the 
night  before  the  injury,  and  that  the  track*  fore- 
man went  on  duty  the  next  morning  about  an  hour  before 
the  accident  occurred  that  caused  appellee's  injury. 

Appellant  cites  the  case  of  Malott  v.  Sample  (1905),  164 
Ind.  645,  where  it  is  held  that  before  the  master  can  prop- 
erly be  charged  with  negligence  for  failure  to  repair,  it  is 
necessary  to  show  that  the  master  had  knowledge,  actual  or 
constructive,  of  the  defect.  There  is  nothing  in  the  case 
cited  to  show  that  the  instruction  was  erroneous.  It  is  the 
law  in  this  State,  in  a  case  like  the  one  before  us,  that  the 
employe  must  prove  not  only  that  the  alleged  defect  existed, 
but  that  the  employer  had  knowledge  thereof,  actual  or  con- 
structive, long  enough  before  the  injury  t#  have  repaired 
the  defect,  or  to  have  given  warning  to  the  employe,  and 
that  he  failed  to  do  so.  It  is  held  that  the  rule  of  construct- 
ive knowledge  of  the  employer  applies  only  to  such  defects 
as  he  might  have  discovered  by  the  exercise  of  ordinary  care 
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and  diligence.  Chicago,  etc.,  R.  Co.  v.  Wilfong,  supra,  and 
authorities  cited. 

It  may  be  that  appellant  did  not  have  time  to  repair  said 
track  after  said  notice  was  received  by  the  track  foreman, 
and  before  appellee  was  injured,  but  it  does  not  necessarily 
follow  that  appellant  did  not  have  time  to  warn  appellee  of 
said  defect  before  he  was  injured.  The  court  in  another 
instruction  said,  in  effect,  to  the  jury  that  if  appellant  had 
no  knowledge  of  said  defects  in  the  track,  and  they  could 
not  have  been  discovered  by  the  exercise  of  ordinary  care  in 
time  to  be  repaired  before  appellee's  injury,  then  ap- 
pellant was  not  guilty  of  negligence,  and  the  verdict  should 
be  for  appellant.  This  instruction  was  more  favorable  to 
appellant  than  the  law  authorized,  because  it  ignored  en- 
tirely appellant's  duty  to  warn  appellee  of  said  defect,  if 
ascertained  before  the  injury,  and  there  was  time  to  give 
such  warning,  even  if  there  was  not  time  to  repair  the  track. 
Chicago,  etc.,  B.  Co.  v.  Wilfong,  supra,  and  authorities  cited. 

As  said  instructions  nine  and  thirteen  are  correct,  as  far 

as  they  ^o,  they  cannot  be  made  the  basis  of  available  error. 

To  make  the  failure  to  go  the  proper  length  available 

10.  error,  the  complaining  party  must  make  a  request  at 
the  proper  time  and  in  due  form  for  a  full  and  com- 
plete instruction  upon  the  particular  point.  Elliott,  App. 
Proc.  §7o6,  and  cases  cited;  iloore  v.  Shields  (1889),  121 
Ind.  267,  271;  Fitzgerald  v.  Ooff  (1884),  99  Ind.  28,  40.  41; 
Rauck  V.  State  (1887),  110  Ind.  384,  S89;  New  Castle  Bridge 
Co.  V.  Dotij  (1907),  168  Ind.  259,  266,  and  cases  cited.  What 
we  have  already  said  disposes  of  the  objections  to  instruc- 
tions sixteen,  seventeen,  twenty-one  and  thirty. 

Appellant  complains  of  instruction  thirty-three,  which 

reads  as  follows:    ''The  doing  of  an  act  by  the  plaintiff 

which  materially  contributed  to  his  injuries,  even  if 

11.  you  should  find  from  the  evidence  that  he  did  any 
such  act,  would  not  constitute  contributory  negli- 
gence, unless  you  should  find  from  the  evidence  that  he  was 
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in  fault  in  doing  such  act."  It  is  an  essential  requirement 
that  the  act  or  omission  of  the  person  injured  must  be  a 
negligent  act  or  omission.  It  is  not  sufficient  merely  that 
the  act  or  omission  contributed  to  the  injury,  and  it  is  not 
the  contributory  act  but  the  contributory  negligence  that 
defeats  recovery.  Barker  v.  Ohio  River  B.  Co.  (1902),  51 
W.  Va.  423,  438,  41  S.  E.  148,  90  Am.  St.  808,  812,  and 
cases  cited;  Ouichard  v.  New  (1895),  84  Hun  54,  59,  31  N. 
Y.  Supp.  1080,  1083;  29  Cyc.  506. 

In  the  case  of  Nave  v.  Flack  (1883),  90  Ind.  205,  211,  46 
Am.  R^p.  205,  209,  this  court  said:  *'A  contribution  to  an 
injury  does  not  preclude  a  recovery  unless  it  was  a  wrong- 
ful or  negligent  contribution.  Shearman  &  Redfield,  Negli- 
gemce  (3d  ed.)  §28."  See  1  Shearman  &  Redfield,  Negligence 
(5th  ed.)  §85.  The  sections  of  Shearman  &  Redfield  on  Neg- 
ligence cited  contain  the  following,  and  it  is  quoted  with 
approval  in  Dufour  v.  Central  Pac.  R.  Co.  (1885),  67  Cal. 
819,  322,  7  Pac.  769:  *'The  plaintiff's  right  to  recover  is 
not  affected  by  his  having  contributed  to  his  injury,  unless 
he  was  in  fault  in  so  doing." 

An  instruction  in  substantially  the  same  language  was 
sustained  in  the  case  of  City  of  Wyandotte  v.  White  (1874), 
18  Kan.  191,  194,  195. 

In  the  case  of  Savannah,  etc.,  R.  Co.  v.  Austin  (1898), 
104  Ga.  614,  619,  30  S.  E.  770,  771,  the  court  said  of  the 
words  ** without  fault,"  when  used  with  reference  to  an 
employe:  ''This  court  has  in  many  cases  construed  them  to 
mean  the  same  as  'without  negligence,'  and  has  used  'fault' 
and  'negligence'  as  being  in  this  connection  sjoionymous. " 
See,  also,  Ohio,  etc.,  R.  Co.  v.  Walker  (1888),  113  Ind.  196, 
198,  3  Am.  St.  638,  and  cases  cited;  Oeorge  H.  Hammond  & 
Co.  v.  Schweitzer  (1886),  112  Ind.  246,  247,  and  cases  cited; 
Evansville,  etc.,  R.  Co.  v.  Weikle  (1893),  6  Ind.  App.  340, 
342,  and  cases  cited;  City  of  Lebanon  v.  McCoy  (1895),  12 
Ind.  App.  500,  502;  Qoldrick  v.  Union  R.  Co.  (1897),  20  R. 
1. 128, 129, 87  Atl.  635;  Central  B.,  etc.,  Co.  v.  Lanier  (1889), 
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83  Ga.  587,  591,  592,  10  S.  E.  279,  280;  37  Cent.  Dig.,  title, 
'•Negligence,''  §83;  15  Dec.  Digest,  title,  ''Negligence,"  §65; 
3  Words  and  Phrases  2703,  2704;  Webster's  (1910)  Diet., 
title,  ''Fault,'*  (4). 

Appellant,  however,  claims  that  there  was  evidence  to  the 
effect  that  appellee,  as  motorman,  "had  entire  charge  of  the 
speed  at  which  the  car  was  run;  that  he  frequently  ran  very 
fast;  that  the  track  curved  as  it  followed  the  river  bank; 
that  he  had  been  warned  that  his  car  would  go  over  into  the 
river  some  day ;  that  he  was  running  the  car  at  the  rate  of 
from  twenty  to  twenty-five  miles  an  hour  on  this  occasion, 
and  that  the  car  jumped  the  track  at  a  curve,"  and  that 
therefore  "said  instruction  was  erroneous."  It  is  not  nec- 
essary to  determine  whether  there  was  any  evidence  to  the 
effect  claimed  by  appellant,  for  the  reason  that  if  there  was, 
said  instruction  would  not  be  erroneous  on  that  account. 
Whether  appellee  was  guilty  of  contributory  negligence  was 
a  question  of  fact  to  be  determined  by  the  jury  from  the 
evidence  in  the  case,  and  said  instruction  in  no  way  took 
that  question  from  the  jury,  or  otherwise  invaded  the  prov- 
ince of  the  jury. 

Appellant  insists  that  the  court  erred  in  refusing  to  give 

an  instruction  to  the  effect  that  there  could  be  no  recovery 

"if  the  cause  of  the  derailment  was  a  mystery,  and 

12.  unaccounted  for  by  the  evidence  in  the  case."  The 
court  did  instruct  the  jury  that  "if  the  derailment  of 
the  car  and  plaintiff's  injury  which  followed  were  purely 
accidental,  then  there  could  be  no  recovery."  The  jury 
were  thereby  informed  that  there  could  be  no  recovery  if 
the  injury  occurred  without  "any  known  or  assignable 
cause,"  that  is,  if  the  "cause  of  the  injury  was  unknown." 
Standard  Diet,  title,  "Accident."    (1). 

It  is  said  in  the  case  of  Osborne  v.  Van  Dyke  (1901),  113 
Iowa  557,  559,  85  N.  W.  784,  785:  "An  'accident'  maybe 
defined  as  an  event  happening  unexpectedly  and  without 
fault.    Leame  v.  Bray  [1803],  3  Bast  593." 
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*'pure 

accident"  are  understood  to  *' exclude  negligence  or  care- 
lessness." Ullman  v.  Chicago,  etc.,  B.  Co.  (1901),  112  Wis. 
150,  164,  88  N.  W.  41,  88  Am.  St.  949,  956,  957;  Sawyer  v. 
Hannibal,  etc.,  R.  Co.  (1866),  37  Mo.  240,  262,  90  Am.  Dec. 
382,  387;  Henry  v.  Orand  Ave.  B.Co.  (1893),  113  Mo.  525, 
537,  538,  21  S.  W.  214,  216;  Tollman  v.  Nelson  (1910),  141 
Mo.  App.  478,  486,  125  S.  W.  1181,  1184;  Grant  v.  Union 
Pac.  B.  Co.  (1891),  45  Fed.  673,  683;  MellvUle  v.  Missouri 
River,  etc.,  B.  Co.  (1880),  48  Fed.  820,  822,  823;  Lee  v. 
Central  B.,  etc.,  Co.  (1890),  86  Ga.  231,  232,  12  S.  B.  307; 
McEwen  v.  Central,  etc.,  B.  Co.  (1907),  127  Ga.  246,  56  S. 
E.  289;  Craven  v.  Mayers  (1896),  165  Mass.  271,  273,  42 
N.  E.  1131;  Atlantic,  etc.,  B.  Co.  v.  Caple's  Admr.  (1910), 
no  Va.  514,  516,  517,  66  S.  E.  855,  856;  Webster  Mfg.  Co. 
V.  Nisbett  (1899),  87  111.  App.  551;  Barnett  &  Becord  Co. 
V.  Schlapka  (1903),  110  111.  App.  672,  682,  683;  Crutchfield 
V.  Richmond,  etc.,  R.  Co.  (1877),  76  N.  C.  320,  322;  Raiford 
V.  Wilmington,  etc.,  R.  Co.  (1902),  130  N.  C.  597,  598,  599, 
41  S.  E.  806. 

The  theory  of  the  instruction  given  is  that  in  such  a  case 
the  evidence  does  not  show  that  the  injury  was  caused  by 
the  negligence  of  appellant  as  alleged  in  the  complaint. 
Under  the  evidence,  the  instruction  given  was  as  favorable 
to  appellant  as  the  one  refused.  No  reversible  error  was 
committed  by  the  court  in  refusing  said  instruction. 

Judgment  aflbmed. 
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RiCHEY  V.  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company. 

[No.  21,419.    Filed  November  28,  1911.] 

1.  Mabteb  and  Servant. — Railroads, — Employers*  LiaWitv  Ad, — 
Servant  Injured  on  Hand-car, — Complaint, — ^A  complaint  alleging 
that  the  plaintiff  was  a  servant  of  defendant  railroad  company, 
that  defendant's  section  foreman  ordered  him  to  load  the  shovels, 
picks  and  other  tools  upon  the  hand-car  and  to  get  upon  such 
car  and  to  go  to  another  point  and  to  make  certain  repairs,  that 
plaintiff  obeyed,  and  that  such  foreman  negligently  set  the  brakes 
so  that  the  plaintiff  was  thrown  from  the  car,  to  his  injury,  does 
not  state  a  cause  of  action  under  subdivisions  two  and  four  of 
section  one  of  the  employers'  liability  act  (Acts  1893,  p.  204, 
§S()17  Burns  19aS)  providing  that  "every  railroad  ♦  ♦  ♦  shall 
be  liable  ♦  ♦  ♦  for  personal  Injuries,  ♦  •  ♦  where  such 
injuries  resulted  from  the  negligence  of  any  person  ♦  •  ♦  to 
whose  order"  the  injured  employe  "was  bound  to  conform,  and  did 
conform,  ♦  ♦  ♦  or  where  such  injury  was  caused  by  the  negli- 
gence of  any  person,  coemploye  or  fellow  servant  engaged  in  tlie 
same  common  service  ♦  ♦  ♦  acting  in  the  place,  and  perform- 
ing the  duty  of  the  corporation  In  that  behalf,  and  the  person  so 
injured,  obeying  or  conforming  to  the  order  of  some  sni)erior  at 
the  time  of  such  injury,  having  aut&ority  to  direct."  Morris,  J.. 
dissents,    pp.  546, 548, 552, 561. 

2.  Master  and  Servant.  —  Employers*  Liability  Act.  —  Common 
Law, — ^The  second  clause  of  subdivision  four  of  section  one  of  the 
employers'  liability  act  (Acts  1893  p.  294,  §8017  Burns  190S,  pro- 
viding that  railroad  companies  shall  be  liable  for  injuries  caused 
by  the  negligence  "of  any  person,  coemploye  or  fellow  servant  en- 
gaged in  the  same  common  service  •  •  •  acting  in  the  place 
and  performing  the  duty  of  the  corporation  in  that  behalf,"  tlie 
person  injured  being  engaged  in  obedience  to  an  order  from  a 
superior  with  authority,  raises  a  liability  to  one  injured  while 
conforming  to  a  special  order  from  a  superior,  though  not  to  a 
general  order  under  which  the  servant  has  discretion,    p.  547. 

3.  Master  and  Servant. — Vice-Principals, — Who  Are. — One  dele- 
gated  by  the  master  to  perform  a  masterial  duty  is  a  vice-princi- 
pal ;  and  the  master  is  liable  for  his  acta    p.  550. 

4.  Master  and  Servant. — Employer^  Liability  Act—Ifegligent 
Order. — Liability, — A  railroad  company  is  liable  to  an  employe 
negligently  injured  while  in  the  performance  of  a  special  order 
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given  by  another  servant  of  the  company  to  whose  order  the  in- 
jured servant  was  bound  to  conform,    p.  551. 

5.  Constitutional  Law. — Special  Privileges. — Employers*  Liahili- 
ty  Act. — Corporations, — ^An  employers'  liability  act  mailing  corpo- 
rations liable  for  acts  for  which  individuals  or  partnerships  are 
not  liable  Is  unconstitutional,  constituting  class  legislation,    p.  554. 

6.  Constitutional  I>aw. — Employers'  Liability  Act, — Class  Legis- 
lation.— Railroads, — Hazardous  Employment. — Section  one  of  the 
employers'  liability  act  of  1893  (Acts  1893  p.  294,  §8017  Burns 
1908)  making  "every  railroad  or  other  corporation"  liable  for  the 
negligence  of  employes  in  certain  cases,  is  unconstitutional  ex- 
cept as  to  railroad  employes  injured  In  the  actual  operation  of 
their  trains.  Louisville,  etc.,  R,  Co,  v.  Melton,  218  U.  S.  36, 
partly  disapproved,    p.  555. 

7.  Appeal. — Affirmance, — Searching  Record. — The  court  will  search 
the  record  to  affirm  a  case,  but  it  will  not  do  so  for  the  purpose 
of  reversing  It.    p.  557. 

8.  Appeal. — Transfers, — Constitutional  Questions. — Jurisdiction  of 
cases  presenting  constitutional  questions  already  settled  is  in  the 
Appellate  Court,  where,  except  for  such  question,  the  Jurisdiction 
would  be  in  such  court    p.  5G0. 

Prom  Bartholomew  Circuit  Court;  Marshall  Hacker, 
Judge. 

Action  by  Walter  C.  Richey  against  the  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Transferred 
from  Appellate  Court  (see  47  Ind.  App.  123)  under  §1429 
Burns  1908,  Acts  1893  p.  29,  §3.    Affirmed. 

Ilord  (&  Adams  and  Herbert  C,  Jones,  for  appellant. 
Carter  &  Morrison,  for  appellee. 

Myers,  J. — This  cause  was  transferred  to  the  Supreme 
Court  by  the  Appellate  Court  with  its  recommendations. 

Appellant  instituted  an  action  for  damages  for  personal 
injuries.  Two  paragraphs  of  complaint  were  filed,  one  of 
which  was  withdrawn,  and  a  demurrer  was  sustained  to  the 
other,  from  which  ruling  plaintiff  appeals. 

The  material  allegations  of  the  complaint  on  the  subject 
of  the  negligence  claimed  are  that  on  March  27,  1905,  plain- 
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tiff  was  an  employe  in  the  service  of  defendant,  doing  com- 
mon labor  as  a  section-hand  in  repairing  and  maintaining 
the  railroad  tracks  of  the  defendant,  and  doing  other  varied 
services  on  a  section  about  three  miles  long,  extending  in  a 
northwesterly  direction  from  the  town  of  Waldron  to 
Wheeler  creek,  which  section,  with  the  hand-cars,  tools,  im- 
plements and  the  employes  were  under  the  control  and 
supervision,  and  subject  to  the  orders,  of  an  employe  of 
said  defendant,  known  as  a  section  foreman,  and  that  at 
said  time  this  plaintiff  and  other  section-hands  laboring  for 
defendant  were  under  the  control  of,  and  subject  to,  the 
orders  of  the  section  foreman,  who  was  engaged  in  the  same 
common  service  and  was  a  coemploye  and  feUow  servant 
with  the  plaintiff  and  the  other  employes  on  the  section; 
that  the  section  foreman,  during  all  the  time,  in  perform- 
ing the  service  of  the  corporation,  was  then  and  there  act- 
ing in  the  place  of,  and  performing  the  duties  of,  the  cor- 
poration in  that  behalf,  as  its  duly  authorized  agent;  that 
upon  said  day,  and  for  a  long  time  prior  thereto,  plain- 
tiff was  under  the  absolute  control,  and  subject  to  the  or- 
ders and  direction  of,  the  section  foreman  in  performing  his 
work  and  labor  upon  the  section ;  that  upon  the  day  afore- 
said, and  a  long  time  prior  thereto,  defendant  owned  a 
machine  commonly  called  a  hand-car,  which  was  then,  and 
for  a  long  time  before  said  time  had  been,  under  the  exclu- 
sive control  of  the  section  foreman,  and  which  was  used  by 
defendant,  under  the  supervision  and  control  of  the  sec- 
tion foreman,  for  the  purpose  of  transporting  the  section 
foreman,  and  the  section-hands  under  his  control  and  sub- 
ject to  his  order,  along  the  line  of  said  section,  for  the  pur- 
poses of  performing  the  duties  of  the  corporation,  and  also 
for  the  purpose  of  carrying  tools,  implements,  lifting-jacks, 
cross-ties,  railroad  iron,  spikes,  dirt,  iron  rails,  gravel  and 
other  material,  used  in  repairing  and  maintaining  the  road- 
bed of  the  corporation,  and  for  performing  other  duties 
pertaining  thereto ;  that  the  hand-car  was  a  large  and  heavy 
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machine,  with  iron  wheels,  and  was  propelled  by  an  ap- 
pliance that  was  operated  by  hand  by  the  employes  of  the 
company;  that  the  car  was  also  equipped  with  a  brake  for 
checking  and  stopping  it ;  that  upon  said  day,  plaintiff  and 
other  employes  of  defendant  were  unloading  cross-ties  at  the 
town  of  Waldron,  when  the  section  foreman  gave  this  plain- 
tiff, and  other  employes  working  on  said  section,  a  special 
order  to  desist  from  that  work,  and  to  load  upon  said  hand- 
car their  shovels,  picks,  lifting-jacks  and  other  tools  belong- 
ing to  the  defendant,  and  he  specifically  ordered  plaintiff 
and  the  employes  working  upon  said  section  (which  order 
and  direction  he  was  authorized  to  give)  to  get  upon  the 
hand-o^r,  and  proceed  with  him  to  the  west  end  of  said  sec- 
tion at  Wheeler  creek,  to  make  repairs  on  defendant's  road- 
bed, by  surfacing  it ;  that  while  proceeding  under  said  order 
and  direction  of  the  foreman,  who  had  charge  of  and  man- 
agement of  the  brakes,  and  the  management  of  the  car  by 
virtue  of  the  authority  vested  in  him  by  the  defendant  to  do 
so,  and  while  traveling  upon  the  hand-car,  subject  to  the 
orders  of  the  section  foreman  to  perform  the  duties  required 
of  them,  while  said  hand-car  was  running  at  the  rate  of 
twelve  miles  an  hour  on  a  down-grade  over  defendant's 
road,  and  while  it  was  being  propelled  by  this  plaintiff  and 
the  other*  employes,  under  the  order  and  direction  of  the 
section  foreman  who  was  then  present  upon  the  car,  order- 
ing and  directing  its  movement,  and  who  was  the  only  per- 
son authorized  to  operate  the  brakes  on  the  hand-car  or  who 
had  any  authority  to  direct  the  operating  of  the  car,  which 
was  then  heavily  loaded  with  implements  and  tools,  said 
section  foreman  carelessly  and  negligently,  and  with  great 
force,  without  any  notice  to  this  plaintiff  and  the  other 
employes  on  said  car,  suddenly  applied  the  brakes  to  the 
car  when  there  was  no  necessity  therefor,  at  a  point  more 
than  one  mile  from  the  destination,  whereby  the  speed  of 
the  car  was  quickly,  suddenly  and  violently  reduced  from 
twelve  miles  an  hour  to  three  miles  an  hour,  by  said  section 
Vol.  176—35 
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foreman,  who  was  a  large  and  heavy  many  negligently  and 
carelessly  throwing  his  entire  weight  upon  the  brakes,  by 
reason  of  which  negligent  conduct  said  plaintiff  was  thrown 
forward  off  the  car  to  the  ground  upon  the  railway  bed,  and 
was  greatly  injured;  that  at  the  time  plaintiff  was  so  in- 
jured he  was  obeying  the  orders  and  directions  of  the 
section  foreman,  who  then  and  there  had  competent  author- 
ity in  that  behalf  from  this  defendant  to  order  and  direct 
him,  and  the  section  foreman  at  the  time  was  his  superior 
in  authority  upon  the  section,  and  the  section  foreman,  this 
plaintiff  and  the  other  employes  upon  the  section  at  the 
time  were  engaged  in  the  same  common  service  in  said  de- 
partment of  the  defendant  as  fellow  servants  performing 
the  duties  and  labors  of  the  corporation,  and  at  the  time  of 
receiving  the  injury,  and  during  the  negligent  conduct  of 
the  section  foreman,  and  at  all  said  times,  plaintiff  exer- 
cised due  care  and  diligence  to  prevent  said  injury,  and 
during  all  said  time  he  was  free  from  fault  or  n^ligence 
contributing  in  any  degree  to  his  injury. 

Upon  these  allegations  appellant  claims  liability  under 

subdivisions  two  and  four  of  the  employers'  liability  act 

(Acts  1893  p.  294  §8017  Burns  1908),  on  the  ground 

1.  that  the  act  enlarges  the  liability  of  the  operators  of 
railroads  where  injury  results  from  the  negligence  of 
any  person  in  their  service  to  whose  order  the  injured  em- 
ploye is  bound  to  conform  and  does  conform,  or  who  is  **at 
the  time  acting  in  the  place  of,  and  performing  the  duty  of 
the  corporation."  He  claims  to  recover  by  virtue  of  the 
order  to  change  work  and  go  upon  the  car,  to  which  order 
he  was  bound  to  conform,  and  the  negligent  act  of  the  sec- 
tion foreman,  as  the  act  of  the  principal.  Appellee  con- 
tends that  the  act  of  giving  an  order  to  change  the  work  and 
to  go  upon  the  car  was  general,  and  less  broad  than  the 
scope  of  the  employment,  the  giving  of  which  was  not  neg- 
ligent, and  that  the  injury  did  not  arise  prmmately  from 
that  order,  or  in  attempting  to  obey  it,  but  from  the  act  of 
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the  foreman  in  suddenly  stopping  the  hand-car,  in  the  doing 
of  which  he  was  but  a  fellow  servant  within  the  common-law 
rule,  and  the  statute.  Reliance  is  placed  by  appellee  on  the 
cases  of  Justice  v.  Pennsylvania  Co.  (1892),  130  Ind.  321, 
and  Thacker  v.  Chicago,  etc.,  B.  Co.  (1902),  159  Ind.  82,  59 
L.  R.  A.  792,  upon  the  theory  that  the  foreman  and  appel- 
lant in  the  matter  of  being  transported  with  the  tools  to  and 
from  their  work,  were  mere  fellow  servants.  It  was  held  in 
the  case  first  cited,  that  at  common  law  a  section  foreman  in 
employing  and  discharging  men  is  a  vice-principal,  but  that 
in  directing  them,  after  their  employment,  he  is  a  fellow 
servant.  The  case  was  determined  prior  to  the  enactment  of 
the  employers'  liability  act,  which  under  some  conditions 
enlarges  the  liability  of  railroads  to  those  who  are  coem- 
ployes  and  fellow  servants.  It  was  held  in  the  case  of  In- 
dianapolts  Union  R.  Co.  v.  Houlihan  (1901),  157  Ind.  494, 
54  L.  R.  A.  787,  that  the  second  clause  of  the  fourth  subdi- 
vision of  the  act  only  qualifies  the  liability  expressed  in  such 
clause. 

The  second  clause  of  subdivision  four  is  a  declaration  of 

the  common-law  liability.    Thacher  v.  Chicago,  etc.,  R.  Co., 

supra.    Subdivision  two  of  §8017,  supra,  raises  a  lia- 

2.  bility  when  injury  arises  from  the  negligence  of  one 
to  whose  order  or  direction  the  injured  party  was 
bound  to  conform  and  did  conform. 

Do  these  subdivisions  undertake  to  create  a  liability  from 
obedience  to  an  order  only,  or  also  from  the  negligeut  act  of 
one  whose  position  is  such  that  others  are  bound,  from  the 
fact  of  his  position,  to  obey,  or  conform  to  his  orders,  irre- 
spective of  the  thing  about  which  he  is  acting,  or  the  man- 
ner in  which,  or  the  circumstances  under  which  it  is  done, 
from  which  injury  arises?  That  is,  Does  liability  arise  from 
the  fact  of  direct  conformity  to  an  order  only,  or  does  the 
negligent  act  of  the  one  occupying  a  position  which  com- 
mands obedience  create  liability  where  the  act  is  done  during 
the  time  of  conforming  to  the  order  f 
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It  has  been  held  that  an  order  mtist  be  special,  as 
contradistinguished  from  a  general  order  as  broad  as  the 
scope  of  the  service  and  the  employment,  but  these  cases 
will  be  found  to  present  somewhat  exceptional  facts.  In- 
(Uanapolis  St  JR.  Co,  v.  Kane  (1907),  169  Ind.  25;  McFA- 
waine-Richard.i  Co.  v.  Wall  (1906),  166  Ind.  267;  Southfrn 
Ind.  R.  Co.  V.  Harrell  (1904),  161  Ind.  689,  63  L.  R.  A.  460; 
Indiana  Mfg.  Co.  v.  Buskirk  (1904),  32  Ind.  App.  414; 
Grand  Rapids,  etc.,  R.  Co.  v.  Pettii  (1901),  27  Ind.  App.  120. 

It  has  also  been  held  that  a  special  order  may  arise  within 
the  scope  of  the  general  employment,  and  that  a  general 
order  is  one  under  which  the  servant  works  at  his  discretion, 
without  compulsion  of  an  order.  The  order  here  to  go  upon 
the  hand-car  was  less  broad  than  the  general  scope  of  the 
employment,  under  the  allegations  of  the  complaint,  and 
the  injury  arose  in  conforming  to  it.  McElwaine-Richards 
Co.  V.  Wall,  supra;  Southern  Ind.  B.  Co,  v.  Harrell,  supra; 
Indianapolis  St.  R.  Co.  v.  Kane,  supra. 

It  has  been  intimated,  if  not  decided,  that  an  order  need 
not  be  negligent  in  itself  in  order  to  authorize  a  recoveir, 
if  injury  arises  while  complying  with  it,  by  an  act  of  one 
authorized  to  give  it.  Muncie  Pulp  Co,  v.  Davis  (1904),  162 
Ind.  558,  561;  Indianapolis  Oas  Co.  v.  Shumack  (1899),  23 
Ind.  App.  87. 

The  complaint  is  not  grounded  alone  upon  the  theory  that 

the  order  was  special  and  negligent,  but  upon  the  fact  of 

obedience  to  the  direction  of  the  foreman  as  to  going 

1.  upon  the  hand-car,  and  the  direct  negligence  of  the 
latter  in  precipitating  his  weight  upon  the  brake,  and 
suddenly  stopping  the  car  without  notice  or  warning  to  ap- 
pellant. If  there  arises  a  cause  of  action  from  obedience  to 
an  order  to  do  a  thing  by  one  authorized  to  give  it,  from 
the  doing  of  which  an  injury  arises,  does  it  follow  that  the 
negligent  doing  of  the  thing  by  the  person  authorized  to 
give  the  order  to  do  it  gives  rise  to  a  cause  of  action  from 
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that  fact,  or  does  the  statute  mean  still  to  maintain  the  rela- 
tion of  fellow  servants,  when  the  superior  is  at  the  time 
engaged  in  the  same  or  common  service,  and  impose  liability 
only  when  the  superior  servant  is  discharging  the  duty  of 
the  master,  and  not  that  of  a  fellow  servant! 

It  is  alleged  that  the  foreman  had  exclusive  control  over 
the  hand-car,  and  was  the  only  person  who  had  authority  to 
control  its  movements  and  operation.  The  case  is  not  like 
that  of  Thackcr  v.  Chicago,  etc.,  R,  Co.,  supra,  as  to  the  first, 
second  and  third  paragraphs  of  complaint,  which  were  held 
bad  because  the  order  given  by  the  foreman  to  stop  the  car 
was  not  negligent  in  itself,  but  executed  by  another  in  a 
negligent  manner,  while  the  fourth  paragraph  of  complaint 
was  held  good  because  it  alleged  the  giving  of  the  order  by 
the  foreman  to  stop  the  car  suddenly.  Here  the  allegation 
is  that  the  foreman  himself  did  the  negligent  act.  The  case 
falls  squarely  within  the  rule  declared  in  the  case  of 
Thaeker  v.  Chicago,  etc.,  B.  Co.,  supra,  as  to  the  fourth  par- 
agraph of  complaint,  provided  the  section  foreman  was  act- 
ing for  the  master  in  the  movement  of  the  car  in  the  dis- 
charge of  the  master's  duty,  or  a  duty  imposed  upon  the 
superior.  The  force  to  be  imputed  to  the  statute  does  not 
arise  merely  from  the  relation  of  f eUow  servants,  for  the  act 
recognizes  them  as  such,  but  attaches  to  the  act  of  one  who, 
for  the  time  being,  is  acting  for  the  master  by  virtue  of  his 
authority  over  his  fellow  servants  in  discharging  the  duties 
of  the  master.  The  condition  of  superior  rank  is  not  alone 
sufficient,  it  must  be  such  that  the  servant  is  at  the  time 
acting  in  the  place  of,  or  discharging  the  duty  of,  the  mas- 
ter, or  one  to  whose  order  others  must  conform.  Cleveland, 
etc,  R.  Co.  V.  Foland  (1910),  174  Ind,  411. 

So  that  the  question  is  narrowed  to  the  proposition  whether 
the  act  of  the  section  foreman  in  suddenly  stopping  the 
hand-car  was  done  in  the  performance  of  an  order  to  which 
appellee  was  bound  to  conform  or  whether  he  was  at  the 
time  acting  for,  or*  discharging  the  duty  of,  the  master.    The 
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statute  has  not  changed  the  fellow-servant  rule,  except  as 
the  fellow  servant  falls  within  some  of  the  classifications  oat 
of  which  liability  arises.  The  master  ordinarily  is  not  liable 
for  the  manner  of  handling  appliances  furnished,  nor  for 
the  changing  perils  of  the  general  employment,  nor  for  a 
fellow  servant's  negligence  in  the  detail  of  the  work  unless 
the  servant  brings  himself  within  the  exception.  Bedford 
Quarries  Co.  v.  Bough  (1907),  168  Ind.  671,  14  L.  R  A 
(N.  S.)  418. 

The  statute  declares  the  common  law,  and,  under  some 
conditions,  does  not  increase  the  class  of  those  who  are  at 
common  law  vice-principals,  while  in  others  it  does  increase 
the  class  whose  acts  give  rise  to  liability.  Port  Wayne  Iron, 
etc.,  Co.  v.  Parsell  (1907),  168  Ind.  223;  DUl  v.  Marmon 
(1905),  164  Ind.  507,  69  L.  R.  A.  163;  Thacker  v.  Chicago, 
etc.,  B.  Co.,  supra;  Island  Coal  Co.  v.  Swaggerty  (1903),  159 
Ind.  664. 

In  the  foregoing  case  this  court  quotes  with  approval  from 
1  Shearman  &  Redfield,  Negligence  (5th  ed.)  §233,  where  it 

is  said:  '*The  test  to  be  applied  in  each  case,  under 
3.    this  principle,  is  to  inquire:  What  would  have  been 

the  duty  of  the  master  had  he  been  personally  pres- 
ent? To  whom  did  he  delegate  that  duty,  he  being  ab- 
sent! That  delegate,  whether  he  be  high  or  low,  should  be 
deemed,  with  respect  to  that  duty,  a  vice-principal.  Pore- 
most  among  the  powers  of  a  master,  as  already  pointed  out^ 
is  the  power  of  giving  orders.  Foremost  among  his  duties  is 
that  of  general  superintendence.  He  is  equally  responsible, 
where  he  deputes  to  another  the  duty  of  giving  orders  which 
he  ought  to  give  himself,  if  present ;  and  if  he  deputes  his 
power  and  duty  of  superintendence,  he  is  responsible  for  the 
failure  of  his  deputy  to  properly  superintend.  •  •  •  The 
master's  responsibility  for  the  acts  of  his  vice-principal  is 
to  be  determined,  not  merely  by  the  character  of  the  act 
which  the  latter  performs,  but  also  by  the  character  of  that 
which  he  fails  to  perform.    If,  therefore,  a  vice-principal. 
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invested  with  the  power  and  duty  of  superintendence,  negli- 
gently permits  any  act  to  be  done  which  it  would  be  the  duty 
of  the  master,  if  present,  to  prevent,  the  master  is  responsible 
to  a  servant  injured  thereby,  simply  because  of  the  failure 
of  his  superintending  vice-principal  to  prevent  its  being 
done.  And  the  master  is  none  the  less  liable,  if  the  negligent 
act  is  done  by  the  vice-principal  himself.  * '  This  is  the  direct 
rule  in  the  cases  of  Indianapolis  Oas  Co.  v.  Shumack,  supra, 
and  in  Thacker  v.  Chicago,  etc.,  B.  Co.,  supra,  though  in 
neither  case  was  the  question  raised  or  decided  as  to  the  ap- 
plicability of  the  employers'  liability  act,  both  parties  in  each 
case  treating  the  question  as  if  it  did  apply,  while  here  ttie 
question  of  its  application  is  directly  presented. 

In  going  upon  the  hand-car,  and  in  being  carried  upon  it, 
appellant  was  acting  in  obedience  to  an  order  of  one  who 

had  authority  to  direct  him.     It  was  not  necessary 
4.     that  the  injury  shoidd  arise  directly  from  obedience 

to  that  order,  but  it  is  sufficient  if  it  arises  while  com- 
plying with  it.  In  the  case  of  Louisville,  etc.,  R.  Co.  v.  Wag- 
ner (1909),  153  Ind.  420,  it  was  held  that  it  was  not  neces- 
sary that  the  order  or  direction  be  negligent,  but  it  is  suffi- 
cient if  the  employe  was  bound  to  conform,  and  was  con- 
forming at  the  time  of  the  injury,  to  the  order  or  direction 
of  the  person  whose  negligence  caused  the  injury.  In  that 
case  it  was  said:  *^The  order  to  loose  the  truck  was  the 
proximate  cause  of  plaintiff's  injury.  And  it  was  both  di- 
recting the  plaintiff  into  a  dangerous  situation,  that  he  was 
bound  to  enter,  and  then  ordering  the  truck  turned  loose 
ux>on  him  without  warning  that  constitute  the  actionable 
negligence."  In  the  case  of  Thacker  v.  Chicago,  etc.,  B.  Co., 
supra,  the  section  men  were  obeying  a  general  order,  when 
the  foreman  gave  the  ne<^ligent  special  order,  which  another 
obeyed,  and  which  caused  the  injury  to  Thacker.  Here  ap- 
pellant acted  upon  an  order  to  go  upon  the  car,  and  while 
being  carried  upon  it,  in  conformity  to  the  order,  and  in  its 
continuity  of  execution,  he  was  injured  by  the  direct  negli- 
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gence  of  the  foreman.  There  was  an  intimate  connection  be- 
tween appellant's  conforming  to  the  order  in  being  upon 
the  car,  and  the  action  of  the  foreman  which  caused  the  in- 
jury. In  other  words,  the  order  to  go  upon  the  car  was  a 
proper  and  continuing  one,  and  was  not  negligent.  The 
injury  arose  subsequently  in  conforming  to  that  order,  and 
under  the  English  cases,  construing  the  British  act  upon 
which  our  own  is  modeled,  a  liability  arises.  Wild  v.  Way- 
good,  [1892]  1  Q.  B.  783;  Millward  v.  Midland  R.  Co. 
(1884),  14  Q.  B.  D.  68.  These  decisions  were  foUowed  in 
the  cases  of  LouisviUe,  etc.,  B.  Co.  v.  Wagner,  supra,  and 
Chicago,  etc.,  R.  Co.  v.  Thacker,  supra.  See  Dresser,  Em- 
ployers' Liability  p.  304. 

The  court  is  of  the  opinion  that  this  complaint,  if  other- 
wise sufficient,  is  good  under  the  rule  announced  as  to  the 

fourth  paragraph  of  complaint  in  the  ease  of  Thacker 
1.    V.  Chicago,  etc.,  R.  Co.,  supra,  and  the  rule  laid  down 

in  the  case  of  Indianapolis  Gas  Co.  v.  Shumack,  supra, 
and  the  doctrine  in  the  cases  of  Island  Coal  Co.  v.  Swag- 
gerfy,  supra,  and  Louisville,  etc.,  R.  Co.  v.  Wagner,  supra, 
upon  the  theory  that  the  act  of  the  section  foreman  in  doing 
a  negligent  thing  himself,  from  which  the  injury  arose,  was 
as  potent  as  his  giving  an  order  to  do  it ;  that  it  necessarily 
involved  the  same  mental  process  to  determine  to  do  what 
he  did,  as  if  he  had  given  an  order  to  another  to  do  it,  as 
he  did  it;  and  that  the  master's  duty,  to  exercise  reasonable 
care  to  make  and  keep  the  appliance  reasonably  safe,  was 
imposed  upon  the  section  foreman,  and  that  this  duty  was 
extended  to  the  operation  of  the  hand-car,  so  far  as  he  him- 
self was  concerned  in  operating  it,  as  applied  to  the  question 
of  keeping  it  safe.  For  it  would  be  the  refinement  of  reason- 
ing to  say  that  he  by  giving  the  order  to  another  would 
create  a  liability,  but  if  he  did  the  thing  himself,  it  would 
not.  Thacker  v.  Chicago,  etc.,  R.  Co.,  supra;  Toledo,  etc., 
R.  Co.  V.  Pavey  (1906),  39  Ind.  App.  284;  Prandsen  v.  Chi- 
cago, etc.,  R.  Co.  (1873),  36  Iowa  372. 
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A  more  serious  question  arises  over  the  proposition  as  to 
whether  under  the  employers'  liability  act  it  can  be  said, 
as  a  matter  of  law,  that  appellant's  injury  arose  from  the 
operation  of  a  railroad  train.  If  the  case  under  the  facts 
pleaded  can  be  said  to  fall  within  the  statute,  it  must  be 
because  the  running  of  the  hand-car  was  the  ''operation"  of 
a  railroad^  within  the  restricted  meaning  of  the  operation 
of  trains,  which  the  court  has  been  constrained  to  give  the 
act,  in  order  to  uphold  it  in  any  respect,  and  that  is  the 
real  question  here.  The  statutes  of  other  states,  and  the 
construction  given  to  them,  do  not  materially  aid  us,  owing 
to  the  difference  in  the  statutes,  and  the  diflferent  constitu- 
tional provisions.  In  Iowa,  the  language  of  the  act  is,  ''con- 
nected with  the  use  and  operation  of  any  railway  on  or  about 
which  they  shall  be  employed."  Iowa  Code  1907  §2071. 
See,  also,  Cakill  v.  Illinois  Cent  B.  Co.  (1910),  148  Iowa 
241,  125  N.  W.  331,  28  L.  R.  A.  (N.  S.)  1121;  Johnson  v. 
Great  Northern  R,  Co.  (1908),  104  Minn.  444,  116  N.  W. 
936,  18  L.  R.  A.  (N.  S.)  477  and  valuable  notes;  Hanson  v. 
l^orthern  Pac.  B.  Co.  (1909),  108  Minn.  94,  121  N.  W.  607, 
22  L.  R.  A.  (N.  S.)  969  and  note.  In  Kansas,  the  language 
is,  "any  employe  of  said  company  in  consequence  of  any 
negligence  of  its  agents,  or  by  any  mismanagement  of  its 
engineers  or  other  employes."  Kansas  Gen.  Stat.  1909 
§6999.  In  Minnesota,  "by  reason  of  the  negligence  of  any 
other  servant  thereof."  The  Texas  statute  restricts  liability 
to  those  "engaged  in  the  work  of  operating  cars,  locomotives 
or  trains."  South  Carolina  extends  the  liability  to  em- 
ployes the  same  as  to  those  who  are  not  employes,  and  to 
injuries  resulting  "from  the  negligence  of  a  superior  agent 
or  officer,  or  of  a  person  having  a  right  to  control  or  direct 
the  services  of  a  party  injured,  and  also  when  the  injury 
results  from  the  negligence  of  a  fellow  servant  employed  in 
another  department  of  labor  from  that  of  the  party  in- 
jured, or  of  a  fellow  servant  on  another  train  of  cars,  or 


Digitized  by  Vj'OOQIC 


564  SUPREME  COURT  OP  INDIANA, 

Richey  t?.  Cleveland,  etc.,  R.  Co.— 176  Ind.  542. 

one  injured  in  a  different  piece  of  work«"  By  the  statute 
of  Arkansas,  viee-prineipals  are  defined  as  well  as  those 
who  are  fellow  servants.  The  Mississippi  constitution  is 
similar  to  the  South  Carolina  act,  and  the  code  follows  it. 
Const,  of  Miss.  Art.  7,  §193. 

The  language  of  the  Missouri  statute  is,  *' while  engaged 
in  the  work  of  operating  such  railroad  by  reason  of  the 
negligence  of  any  other  agent  or  servant  thereof,"  and  de- 
fines vice-principals  and  fellow  servants.  Mo.  Annotated 
Stat.  1906  §2873. 

The  Montana  act  provides  that  the  liability  fdr  injury  to 
a  servant  '' acting  under  the  orders  of  his  superior,  shall  be 
the  same  •  •  •  as  if  such  servant  or  employe  were  a 
passenger.    Montana  Code  §905. 

The  Ohio  code  declares  who  are  superiors  and  who  are 
fellow  servants,  and  provides  for  liability  in  addition  to  the 
liability  then  existing,  when  arising  from  the  negligence  of 
the  superior.  87  Ohio  Laws  p.  149,  Bates,  Annot  Stat 
(2ded.)  §3365-22. 

It  may  be  conceded  that  the  hazard  of  the  service  upon 
which  liability  is  predicated  is  extended  in  most  jurisdic- 
tions farther  than  we  can  extend  it  under  our  Con- 

5.  stitution.  In  order  to  give  effect,  so  far  as  could  pos- 
sibly be  done,  to  the  employers'  liability  act,  so  as  to 
escape  the  constitutional  objection  of  special  or  class  legish- 
tion,  the  court  has  been  compelled  to  draw  the  line  of  sep- 
aration at  the  character  of  the  employment  and  not  the 
character  of  the  employer,  and  as  applied  to  railroads,  at 
the  employment  which  is  hazardous  in  its  discharge,  as  af- 
fected by  the  operation  of  trains ;  for,  as  pointed  out  in  the 
case  of  Cleveland,  etc,  R.  Co.  v.  Poland,  supra,  if  a  railroad 
employe  in  constructing  a  bridge  is  injured,  and  the  rail- 
way is  liable,  and  an  employe  of  a  private  person  doing  the 
same  work  is  injured,  and  there  is  no  liability,  the  statute 
would  clearly  fall  within  the  constitutional  prohibition. 
Indianapolis  Traction,  etc.,  Co.  v.  Kinney  (1909),  171  Ind 
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612,  23  L.  R.  A.  (N.  S.)  711 ;  Bedford  Quarries  Co,  v.  Bough, 
9upra;  Town  of  Longview  v.  City  of  Crawfordsmlle  (1905), 
164  Ind.  117,  68  L.  R.  A.  622;  Sellers  v.  Hayes  (1904),  163 
Ind.  422;  McKinster  v.  Soger  (1904),  163  Ind.  671,  68  L. 
R.  A.  273,  106  Am.  St.  268;  School  City  of  Rushville  v. 
Hayes  (1904),  162  Ind.  193;  Street  v.  Vamey  Electrical 
Sup.  Co.  (1903),  160  Ind.  338,  61  L.  R.  A.  154,  98  Am.  St. 
325;  Dixon  v.  Poe  (1902),  159  Ind.  492,  60  L.  R.  A.  308,  95 
Am.  St.  309;  Connolly  v.  Union  Sewer  Pipe  Co.  (1902),  184 
U.  S.  540,  22  Sup.  Ct.  431,  46  L.  Ed.  679 ;  Cotting  v.  Kansas 
City  Stock  Yards  Co.  (1901),  183  U.  S.  79,  22  Sup.  Ct  30, 
46  L.  Ed.  92;  Johnson  v.  St.  Paul,  etc.,  B.  Co.  (1890),  43 
Minn.  222,  45  N.  W.  156,  8  L.  R.  A.  419;  Lavallee  v.  St. 
Paul,  etc,  R.  Co.  (1889),  40  Minn.  249,  41  N.  W.  974;  John- 
son  V.  Goodyear  Min.  Co.  (1899),  127  Cal.  4,  59  Pac.  304, 
78  Am.  St.  17,  47  L.  R.  A.  338;  Sloctim  v.  Bear  Valley  Irri- 
gation Co.  (1898),  122  Cal.  555,  55  Pac.  403,  68  Am.  St.  68; 
Ballard  v.  Mississippi  Cotton  Oil  Co.  (1902),  81  Miss.  507, 
34  South.  533,  95  Am.  St.  476,  62  L.  R.  A.  407. 

If  we  should  hold  that  the  liability  depends  upon  the 
employer  and  not  upon  the  character  of  the  employment,  we 

would  then  be  forced  to  hold  that  a  mechanic  in  a 
6.    railway  shop  repairing  a  locomotive  or  car,  wholly 

disconnected  from  any  danger  different  from  that  of 
a  mechanic  employed  by  a  private  person,  corporation  or 
person  other  than  those  operating  railroads,  would  have  a 
cause  of  action  against  a  railway  company,  while  an  em- 
ploye of  a  private  person,  or  corporation  doing  the  same 
work,  and  suffering  the  same  injury,  from  a  like  cause, 
would  not  have  a  cause  of  action.  In  its  attempt  to  uphold 
the  law  so  far  as  it  could  be  done,  by  basing  it  upon  the 
character  of  the  employment,  and  not  of  the  employer,  so 
as  to  avoid  the  constitutional  objection,  this  court  in  the 
case  of  Pittsburgh,  etc.,  R.  Co.  v.  Montgomery  (1898),  152  , 
Ind.  1,  69  L.  R.  A.  875,  71  Am.  St.  300,  foUowed  the  rule 
in  Iowa,  Minnesota  and  Eansaa  of  classification  by  the  char- 
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acter  of  service,  and  upheld  the  act  as  to  railroads,  by  put- 
ting them  in  a  class  by  themselves,  on  account  of  the  hazards 
in  operating  trains.  This  was  followed  in  the  cass  of  In- 
dianapolis, etc.,  B.  Co.  V.  Hotdihan,  supra.  This  classifica- 
tion of  railroads  by  themselves  was  approved  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of  TtMis  v. 
Lake  Erie,  etc.,  R.  Co.  (1899),  175  U.  S.  348,  20  Sup.  Ct. 
136,  44  L.  Ed.  192,  following  the  rule  declared  by  the  su- 
preme courts  of  Iowa  and  Kansas,  as  a  classification  by  em- 
ployment, and  not  by  the  employer.  Deppe  v.  Chicago,  etc., 
B.  Co.  (1872),  36  Iowa  52;  ifcAunich  v.  Mississippi,  etc., 
B.  Co.  (1866),  20  Iowa  338;  Missouri  Pac.  B.  Co.  v.  Haley 
(1881),  25  Kan.  35,  53. 

In  the  case  of  Chicago,  etc.,  B.  Co.  v.  Pontius  (1895), 
157  U.  S.  209,  15  Sup.  Ct.  585,  39  L.  Ed.  675,  the  Supreme 
Court  of  the  United  States  in  construing  a  statute  similar 
to  that  of  Iowa,  puts  the  decision  upon  the  same  ground  as 
the  case  of  McAunich  v.  Mississippi,  etc.,  B.  Co.,  supra. 

A  classification  of  railroads  has  been  upheld  on  the  same 
grounds  in  Minnesota.  LavaUee  v.  St.  Paul,  etc.,  B.  Co., 
supra,  and  Johnson  v.  St.  Paul,  etc.,  B.  Co.,  supra. 

A  Mississippi  statute  was  held  invalid  because  of  imposi- 
tion of  liabilities  upon  all  corporations,  irrespective  of  the 
nature  of  their  business,  which  were  not  imposed  on  natural 
persons.    Ballard  v.  Mississippi  Cotton  OH  Co.,  supra. 

In  Bedford  Quarries  Co.  v.  Bough,  supra,  the  court  was 
again  forced,  in  order  to  sustain  any  part  of  the  law,  to 
apply  the  rule  of  distinction  as  to  the  character  of  the  em- 
ployment,  and  to  hold  that  the  act  was  invalid  except  as  to 
corporations  or  persons  operating  railroads,  because  it  im- 
posed obligations  upon  them  that  were  not  imposed  on  pri- 
^vate  persons  or  copartnerships  in  the  same  business  and 
under  the  same  circumstances  and  conditions. 

Coming  to  the  case  of  Indianapolis  St.  B.  Co.  v.  Kane 
(1907),  169  Ind.  25,  as  was  pointed  out  in  the  case  of 
Cleveland,  etc.,  B.  Co.  v,  Fdand,  supra,  on  petition  for  re- 
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hearing,  the  question  was  not  raised  as  to  whether  a  bri^e 
carpenter  came  within  the  provisions  of  the  act,  both  par- 
ties treating  it  as  if  he  did,  and  the  court  adopted  the  theory 
of  the  parties  in  that  case,  but  the  question  was  squarely 
presented  in  Indianapolis  Traction^  etc,  Co.  v.  Kinney,  supra. 
Besides,  the  judgment  in  the  case  of  Indianapolis,  St.  B.  Co. 

V.  Kane,  supra,  was  afi&rmed,  and  the  rule  is  that 
7.    while  the  court  will  search  the  record  to  affirm  a  case, 

it  will  not  do  so  to  reverse  it.  The  rule  is  too  broadly 
stated  in  the  case  of  Indianapolis  Traction,  etc.,  Co.  v.  Kin- 
ney,  supra,  and  the  case  of  Cleveland,  etc.,  R.  Co.  v.  Poland, 
supra,  following  it,  if  it  is  understood  as  limiting  liability  to 
those  engaged  in  train  service,  but  we  do  not  so  understand 
those  cases,  or  so  intend  to  hold  or  limit  it,  but  that  it  ap- 
plies to  the  hazards  of  the  operation  of  railroad  engines  and 
trains.  Bearing  in  mind  that  the  ground  for  the  classifica- 
tion is  the  character  of  the  employment  from  which  the 
hazard  arises,  it  may  be  that  in  a  specific  case,  a  workman 
upon  the  tracks  is  subject  to  the  hazards  peculiar  to  the 
running  of  trains  themselves,  from  collision,  derailment,  fall- 
ing or  projecting  materials,  or  from  other  causes  where  em- 
ployment on  or  about  the  track  or  on  or  ^bout  bridges,  is 
affected  by  their  operation,  or  in  movements  on  the  track,  and 
affected  by  their  operation  in  the  necessary  work  upon  it. 
At  least  it  cannot  be  said,  as  a  matter  of  law,  that  there  is 
no  hazard  from  the  operation  of  trains,  in  working  upon  the 
track,  or  where  operation  of  trains  produces  hazard,  nor 
even  that  it  is  a  less  hazard  than  direct  operation  of  trains. 
To  escape  the  constitutional  objection  as  herein  pointed 
out,  we  think  the  general  doctrine  stated  in  the  cases  of 
If^ianapolis  Traction,  etc.,  Co.  v.  Kinney,  supra,  and  Cleve- 
land, etc.,  R.  Co.  V.  Poland,  supra,  must  be  adhered  to,  and 
that  each  specific  case  must  be  governed  by  the  question 
whether  the  service  in  which  the  employe  is  at  the  time 
engaged  is  such  as  subjects  him  to  danger  and  injury  from 
the  operating  of  trains,  whether  actually  engaged  as  an  op- 
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erative  on  a  train  or  not.  Mobil-e,  etc.,  R.  Co.  v.  Tumipseed 
(1910),  219  U.  S.  35,  31  Sup.  Ct  136,  55  L.  EcL  78,  32  L. 
R.  A.  (N.  S.)  226. 

This  brings  us  to  the  consideration  of  the  case  of  Louis- 
ville, etc.,  R.  Co.  V.  Melton  (1910),  218  U.  S.  36,  30  Sup.  Ct 
676,  54  L.  Ed.  921.    In  the  case  of  Tullis  v.  Lake  Erie,  etc., 
R.  Co.,  supra,  the  Supreme  Court  of  the  United  States  up- 
held the  constitutionality  of  the  employers'  liability  act  of 
this  State,  upon  the  ground  that  the  construction  put  upon 
it  by  this  court,  as  applying  to  the  hazards  connected  with 
the  operating  of  railways,  was  a  reasonable  classification,  and 
held  that  it  did  not  offend  against  the  equal  protection  clause 
of  the  federal  Constitution,  and  the  construction  of  our 
own  Constitution,  and  the  acts  arising  under  it,  not  pre- 
senting a  federal  question,  are  not  the  subject  of  review 
by  that  court.     In  the  case  of  LouisviUe,  etc.,  R.  Co.  v. 
Melton,  supra,  the  court  uses  language  that  though  prop- 
erly  involved   in   the   federal   question,   as  to   the  equal 
protection  and  due  process  of  law  clauses  of  the  14th  amend- 
ment, was  not  ^uflBciently  guarded,  in  view  of  the  rule  in 
the  case  of  Tullis  v.  Lake  Erie,  etc.,  R.  Co.,  supra,  and  of 
the  construction  by  this  court  of  the  act  in  its  relation  to 
our  own  Constitution.    An  examination  of  the  case  discloses 
that  the  sole  question  before  the  court  was  as  to  the  consti- 
tutionality of  the  act  as  applied  to  the  14th  amendment  to 
the  federal  Constitution,  and  that  this  is  so,  appears  not 
only  from  the  opinion  itself,  but  from  views  expressed  in 
the  case  of  Mobile,  etc.,  R.  Co.  v.  Turnipsecd,  supra.    Inci- 
dentally, it  will  be  noticed  that  while  the  question  of  the  full 
faith  and  credit  clause  of  the  federal  Constitution  was  sought 
to  be  invoked  in  that  case,  as  binding  upon  the  courts  of 
Kentucky,  by  the  construction  placed  upon  our  statute,  the 
court  expressly  declines  to  consider  the  question,  because  it 
was  in  nowise  presented  to  the  Kentucky  court  of  appeals, 
and  it  follows  that  it  was  not  determined  in  that  case,  and 
the  only  question  conferring  jurisdiction  upon  the  Supreme 
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Court  was  the  question  involving  the  14th  amendment,  which, 
as  we  understand  it,  was  the  only  question  before  the  court, 
in  the  discussion  of  which  the  court  refers  to  the  construc- 
tion put  upon  the  statute  by  this  court  as  too  restricted. 
Upon  the  theory  that  no  federal  question  was  involved  in 
the  construction  of  the  statute  by  this  court,  that  court  dis- 
missed, for  want  of  jurisdiction,  the  appeals  from  the  de- 
cisions of  this  court  in  the  cases  of  Pittsburgh,  etc.,  B.  Co,  v. 
Lighiheiser  (1907),  168  Ind.  438,  Pittshurgh,  etc.,  B.  Co.  v. 
Collins  (1907),  168  Ind.  467,  and  Pittshurgh,  etc.,  B.  Co.  v. 
Ross  (1907),  169  Ind.  3,  in  each  of  which  the  question  under 
our  Constitution  was  directly  involved.  See  Pittsburgh,  etc., 
R.  Co.  V.  Lightheiser  (1908),  212  U.  S.  560,  29  Sup.  Ct.  688, 
53  L.  Ed.  652. 

If,  as  seems  to  be  the  case,  the  Supreme  Court  in  the  case 
of  Louisville,  etc.,  R.  Co.  v.  Melton,  supra,  regards  the  con- 
struction by  this  court  as  too  restricted,  with  respect  to  the 
character  of  employes,  as  restricted  to  those  in  the  train 
service,  we  agree  with  it,  but  we  do  not  so  understand  the 
rule.  We  understand  and  hold  that  it  should  be  limited  to 
those  who  incur  the  hazard  of,  and  injury  by  and  from,  the 
operating  of  trains,  but  we  cannot  go  farther  without  of- 
fending the  prohibition  of  our  own  Constitution  against 
special  and  class  legislation.  To  adopt  the  broad  construc- 
tion apparently  given  in  the  case  of  Louisville,  etc.,  R.  Co. 
V.  Melton  (1907),  127  Ky.  276,  105  S.  W.  366,  110  S.  W. 
233,  112  S.  W.  618,  and  followed  on  appeal  to  the  Supreme 
Court  of  the  United  States,  could  but  lead  to  the  entire 
overthrow  of  the  act,  but  it  seems  to  us  that  there  is  a  line 
of  possible  harmony  in  the  cases,  on  principle,  though  it 
could  not  harmonize  our  views  with  the  rule  adopted  by  the 
court  of  appeals  of  Kentucky  in  the  case  just  cited,  as  ap- 
plying to  a  bridge  carpenter,  whose  injury  was  nowise 
caused  by  or  connected  with  the  hazard  of  operating  trains, 
or  different  from  that  in  any  other  business  of  a  like  char- 
acter.   The  distinction  lies,  not  from  including  employes  in 
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a  class — owing  to  the  impracticability,  if  not  the  imxMMBi- 
bility,  of  enacting  a  statute  that  would  in  and  of  itself 
apply  to  every  condition  or  character  of  modem  employ- 
ments it  may  be  sought  to  apply  it  to — ^but  in  the  applica- 
tion of  the  statute  in  a  particular  case,  irrespective  of  the 
general  classification,  to  those  whose  employment  for  the 
time  being  exposes  them  to  the  hazards  of,  and  injury  from, 
the  operating  of  trains. 

We  are  asked  by  the  Appellate  Court  to  overrule  PiiiS' 
burgh,  etc.,  R.  Co.  v.  Rogers  (1907),  168  Ind.  483,  upon  the 

ground  that  when  a  constitutional  question  is  pre- 
8.    sented  in  that  court  it  has  but  one  duty  to  perform, 

and  that  is  to  transfer  it  to  this  court,  and  as  this 
court  must  pass  upon  the  point  whether  a  constitutional 
question  is  involved,  it  ought  to  assume  jurisdiction  of 
the  case  for  all  purposes.     There  would  seem  to  be  some 
ground  for  this  claim,  stated  in  the  abstract,  but  the  difS- 
culty  lies  in  the  fact  that  notwithstanding  a  constitutional 
question  presented  upon  the  record  has  been  definitely  and 
specifically  settled,  it  would  be  possible  to  devest  the  juris- 
diction of  that  court,  by  the  simple  device  of  putting  a 
constitutional  question  in  the  record,  which  can  be  done  in 
a  very  great  number  of  cases,  however  devoid  of  merit,  and 
evade  the  very  object  of  the  creation  of  the  court,  by  cur- 
tailing its  jurisdiction,  in  that  way,  so  that  it  seems  to  us 
the  better  and  safer  rule  is  the  one  announced  in  the  case 
of  Pittsburgh,  etc.,  R,  Co.  v.  Rogers,  supra,  and  cases  fol- 
lowing it.    That  is  the  well-established  rule  in  the  Supreme 
Court  of  the  United  States,  as  shown  by  those  cases  in  which, 
under  the  guise  of  procuring  decisions  upon  federal  ques- 
tions, it  is  sought  to  procure  decisions  upon  purely  state 
questions,  whether  by  appeal,  writ  of  error  or  certiorari. 
Watkins  v.  American  Nat.  Bank  (1905),  199  U.  S.  599,  26 
Sup.  Ct.  746,  50  L.  Ed.  327;  Bonin  v.  Gulf  Co.  (1905),  198 
U.  S.  115,  25  Sup.  Ct.  608,  49  L.  Ed.  970;  Empire,  etc.,  De- 
velopivg  Co.  v.  Hanhy  (1905),  198  U.  S.  292,  25  Sup.  a 
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691,  49  L.  Ed.  1056;  Warder  v.  Loomis  (1905),  197  U.  S. 
619,  25  Sup.  Ct.  799,  49  L.  Ed.  909 ;  Spencer  v.  Duplan  Silk 
Co,  (1903),  191  U.  S.  526,  24  Sup.  Ct.  174,  48  L.  Ed.  287; 
Arhuckle  v.  Blackburn  (1903),  191  U.  S.  405,  24  Sup.  Ct. 
148,  48  L.  Ed.  239;  Northern  Pac.  R.  Co.  v.  Amato  (1892), 
144  U.  S.  465,  12  Sup.  Ct.  740,  36  L.  Ed.  506. 

The  diflSculty  confronting  us  in  this  case,  in  view  of  the 

holding  in  the  cases  of  Thacker  v.  Chicago,  etc.,  B.  Co. 

(1902),  159  Ind.  82,  59  L.  R.  A.  792,  and  Toledo, 

1.  etc.,  R.  Co.  V.  Pavey  (1906),  39  Ind.  App.  284,  is  that 
in  none  of  those  cases,  as  in  the  case  of  Indianapolis, 
etc.,  R.  Co.  V.  Kane  (1907),  169  Ind.  25,  was  the  question 
raised  as  to  liability  under  the  employers*  liability  act.  We 
are,  however,  in  view  of  later  cases,  in  which  the  question 
was  directly  raised,  constrained  to  hold  that  appellant  does 
not  state  a  cause  of  action  under  the  employers'  liability 
act,  the  theory  upon  which  his  action  is  grounded,  and  that 
the  judgment  must  be  affirmed.    It  is  so  ordered. 

jMorris,  J.,  dissents  from  so  much  of  the  opinion  as  holds 
that  appellant's  injury  was  not  one  arising  from  the  hazards 
of  operating  a  railroad  train. 


StULTS  ET  AL.  t;.  MiLTENBERGER  ET  AL. 
[No.  21,894.    Filed  November  28,  1911.] 

1.  Appeal — Sustaining  Demurrer  to  Paragraph  of  Answer. — Facts 
Provable  under  Another. — Sustaining  a  demurrer  to  a  paragraph 
of  answer  constitutes  harmless  error,  where  the  facts  alleged 
therein  are  provable  under  another  paragraph,    p.  562. 

2.  Sales.  —  Inadequacy  of  Price.  —  Title.  —  Possession. — 'Notice, — 
The  purchase  of  an  automobile  worth  $350  for  $23  is  sufficient  to 
charge  the  purchaser  with  notice  of  some  defect  In  title,    p.  5G4. 

3-    Sales. —  Title. —  Defects. — Notice. — Mechanics'  Liens. — Loans. — 
The  application  of  a  dealer  In  possession  of  an  automobile  worth 
Vol.  176—36 
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$350  for  a  loan  thereon  for  |23  with  which  to  make  repairs  there- 
on is  sufficient  to  cause  suspicion  and  to  lead  to  inquiry ;  and  the 
taking  of  an  affidavit  of  ownership,  on  making  such  loan,  tends  to 
couiirm  the  suspicion,  p.  564. 
-L  Sales.— Agencp. — Possesion. — Bare  possession  of  goods  does 
not  constitute  proof  of  an  agency  to  sell  them.    p.  564. 

From  Allen  Circuit  Court;  E.  O'Bourke,  Judge. 

Action  by  Jacob  D.  Miltenberger  and  another  against 
Sherman  P.  Stidts  and  others.  Prom  a  judgment  for  plain- 
tiffs, defendants  appeal.  Transferred  from  Appellate  Court 
under  §1405  Bums  1908,  Acts  1901  p.  590.    Affirmed, 

George  W.  Louiiit,  for  appellants. 
Waller  L.  Ball,  A,  E.  Xeedham  and  William  C.  Ryan,  for 
appellees. 

Myers,  J. — This  is  an  action  for  the  replevin  of  an  auto- 
mobile, begun  before  a  justice  of  the  peace,  where  a  judg- 
ment was  rendered  for  appellees.  An  appeal  was  taken  to 
the  Allen  Circuit  Court,  where,  by  leave  of  court,  two  af- 
firmative paragraphs  of  answer  were  filed  in  addition  to  a 
general  denial.  A  demurrer  was  sustained  to  the  second 
paragraph,  and  the  cause  went  to  trial  on  the  first  and  third 
paragraphs,  on  which  there  was  again  a  finding  for  appel- 
lees. Over  a  motion  for  a  new  trial  judgment  was  rendered 
for  appellees,  from  which  appellants  appeal,  assigning  error 
upon  the  action  of  the  court  in  sustaining  a  demurrer  to 
the  second  paragraph  of  answer,  and  overruling  the  motion 
for  a  new  trial,  based  on  the  grounds  that  the  finding  of 
the  court  is  contrary  to  law  and  is  not  sustained  by  suffi- 
cient evidence. 

It  will  not  be  necessary  to  examine  the  question  of  the 
ruling  upon  the  demurrer  to  the  second  paragraph  of  an- 
swer, as  all  the  evidence  admissible  under  it,  was  ad- 
1.    missible  and  given  under  the  general  denial,  under 
which  appellants  were  entitled  to  introduce  any  evi- 
dence to  show  want  of  title,  or  right  of  possession  in  ap- 
peUees.    Landwerlen  v.  Wheeler  (1886),  106  Ind.  523,  528; 
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Williams  v.  Kessler  (1882),  82  Ind.  183;  Branch  v.  Wiseman 
(1875),  51  Ind.  1;  Thompson  v.  Sweetser  (1873),  43  Ind. 
312;  Davis  v.  Warfield  (1872),  38  Ind.  461. 

The  undisputed  evidence  is  that  appellees,  who  lived  at 
Muncie,  Indiana,  were  the  owners  of  an  automobile,  some- 
what out  of  repair,  but  of  the  value  of  $350.  One  Prance 
was  in  the  business  of  selling  automobiles  at  Fort  "Wayne, 
Indiana,  and  appellees  delivered  the  car  to  him,  with  au- 
thority to  sell  it,  provided  he  obtained  $350  net  to  them, 
but  with  no  authority  to  repair,  or  to  incur  expense  for  re- 
pairs. Appellants  were  in  the  business  of  making  loaus  on 
chattels  and  salary  securities.  Their  manager,  who  trans- 
acted the  business,  when  called  as  a  witness  for  appellees, 
testified  that  France  obtained,  at  different  times,  loans 
aggregating  $50,  and  that  when  he  asked  for  the  first  loan 
of  $21  he  claimed  that  it  was  to  repair  the  machine,  which 
was  his,  and  that  he  had  a  customer  for  the  car,  but  could 
not  sell  it  in  its  then  condition,  and  he  offered  to  give  a 
mortgage  on  the  car.  Appellants  refused  to  make  the  loan, 
but  examined  the  machine,  and  ofiEered  to  buy  it  for  $23, 
and  took  a  formal  bill  of  sale  of  it,  accompanied  by  an  affi- 
davit by  France  that  he  was  the  sole  owner  of  the  machine, 
and  that  it  was  unencumbered.  The  alleged  bill  of  sale  was 
an  unconditional  one,  for  the  price  of  $23.  Appellants  had 
no  notice  or  knowledge  that  France  was  not  the  owner.  They 
afterwards  gave  France  money  on  two  occasions,  and 
part  of  it  was  used  to  repair  the  machine.  From  the  time 
the  first  money  was  advanced,  until  the  last  advancement, 
the  car  remained  where  it  was  when  France  got  the  first 
advancement,  but  after  the  last  advancement  (the  dates 
and  amounts  not  being  shown)  the  car  was  taken  to  another 
place,  by  appellants'  direction. 

On  cross-examination  the  witness  admitted  that  the  bill 
of  sale  was  taken  for  the  purpose  of  securing  a  loan,  not 
only  for  the  $23,  but  for  the  sums  later  advanced. 

There  is  some  conflict  in  the  evidence  as  to  whether  the 
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witness,  when  he  was  informed  by  appellees  that  the  car 
was  theirs,  and  its  possession  demanded,  claimed  that  he 
had  a  bill  of  sale  for  the  car,  or  had  bought  it,  but  he  testi- 
fied that  he  said  that  if  appellees  would  pay  Em  $50  and 
a  commission  they  could  have  the  car. 

Appellees'  evidence  tends  to  show  that  said  witness  claimed 
to  have  loaned  only  $50  on  the  car.  The  evidence  of  ap- 
pellants also  shows  that  after  they  advanced  to  France  the 
$50,  they  had  an  agreement  with  him  that  he  should  sell 
the  machine,  pay  them  back  the  $50,  and  give  them  a  com- 
mission, as  they  put  it,  equal  to  half  the  amount  received 
for  the  machine  above  $50. 

Appellees  never  repaid  nor  offered  to  repay  the  $50  claimed 
to  have  been  advanced  to  France  by  appellants.  No  in- 
quiry was  made  as  to  who  France  was,  or  as  to  how 

2.  he  obtained  the  car.     He  was  a  stranger  to  appel- 
lants.    Upon  this  state  of  the  evidence,  the  court 

found  for  appellees,  and  rendered  judgment  accordingly. 
Appellants  claim  to  have  purchased  a  car  of  the  character 
of  the  one  in  controversy  for  $23.  The  price  was  so  un- 
reasonably low  as  to  put  them  on  their  guard,  as  was  also 
the  request  to  borrow  money  to  repair  the  car;  for  they 
were  bound  to  know  that  the  car  would  be  liable  to  a  me- 
chanic's lien  for  its  repair,  and  that  there  was  no 

3.  necessity  for  borrowing  on  that  account.     His  ap- 
plying for  a  loan  for  that  purpose  was  calculated 

to  arouse  suspicion,  and  lead  to  inquiry,  but  none  was 
made.  Appellants  contented  themselves  with  taking  an  aflS- 
davit  from  France  as  to  his  ownership,  rather  indicating  re- 
liance on  that  fact,  as  a  possible  leverage  upon  him. 

No  agency  was  disclosed,  so  as  to  put  appellants  upon 

their  guard,  or  upon  inquiry  as  to  the  particular  authority 

of  France.    The  only  apparent  authority  France  had 

4.  was  bare  possession,  and  authority  to  sell  does  not 
arise  from  that  fact,  unaccompanied  by  other  indicia 

of  title,  for  if  that  were  not  the  rule,  one  would  get  a  good 
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title  from  a  finder,  "or  a  thief.  Kiefer  v.  Klinsick  (1896), 
144  Ind.  46;  McGirr  v.  8eU  (1877),  60  Ind.  249;  Evansville, 
etc.,  R.  Co.  V.  Envin  (1882),  84  Ind.  457;  Babcock  v.  Orbi- 
son  (1865),  25  Ind.  75;McNeU  v.  Tenth  Nat.  Bank  (1871), 
46  N.  Y.  325,  7  Am.  Rep.  341;  Barnard  v.  Campbell  (1874), 
55  N.  T.  456, 14  Am.  Rep.  289 ;  Barnard  v.  Campbell  (1874), 
58  N.  Y.  73, 17  Am.  Rep.  208;  Warder,  Bushnell  <&  Glessner 
Co.  V.  Bublee  (1889),  42  Minn.  28,  43  N.  W.  569;  Woods  v. 
NicJwh  (1900),  21  R.  I.  537,  45  Atl.  548,  48  L.  R.  A.  773; 
Covin  V.  Hill  &  Swnford  (1847),  4  Denio  ^323;  Saltus  v. 
Kverefl  (1838),  20  Wend.  267,  32  Am.  Dec.  541;  Cole  v. 
Northwestern  Bank  (1875),  L.  R.  10  C.  P.  354;  Johnson  v. 
Credit  Lyonnais  (1877),  2  C.  P.  D.  224;  Baker  v.  Taylor 
(1893),  54  Minn.  71,  55  N.  W.  823;  Velsaian  v.  Levns 
(1888),  15  Or.  539,  16  Pac.  631,  3  Am.  St.  184;  Leigh  Bros. 
V.  Mobile,  etc.,  B.  Co.  (1877),  58  Ala.  165,  178;  Ooodell  v. 
Fairbrofker  (1878),  12  R.  I.  233,  34  Am.  Rep.  631;  Jetton 
V.  Tobey  (1896),  62  Ark.  84,  34  S.  W.  531. 

France  was  not  a  general  dealer,  though  it  has  been  held 
that  possession  of  a  general  dealer  of  the  class  of  goods  in 
question  is  not  sufficient.  Gilman  Oil  Co.  v.  Norton  (1893), 
89  Iowa  434,  56  N.  W.  663,  48  Am.  St.  400;  Levi  v.  Booth 
(1882),  58  Md.  305,  42  Am.  Rep.  332;  Biggs  v.  Evans, 
[1893]  1  L.  R.  Q.  B.  88;  Wilkinson  v.  King  (1809),  2 
Carapb.  335. 

As  there  was  no  question  of  agency,  so  far  as  appellants 
were  concerned,  the  case  stands  on  the  sole  question  of  the 
apparent  authority  to  sell  arising  from  bare  possession.  In 
view  of  the  law,  the  judgment  of  the  court  below  must  be 
affirmed,  and  it  is  so  ordered. 
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BoeALL  r.  The  State  of  Indiana. 

(Na  21,822.    FUed  Xoronber  28,  191L] 

1.  AiTEAU — Briefs^ — OmU^ions. — Supply  by  Appellee. — ^Where  ap- 
peJiact  dalms  to  iiicliid»  all  tbe  evi#eDce  in  his  brief,  bat  appellee 
Beta  out  certain  omitted  erideiioe,  tlie  Goart,  on  appeal,  will  cod- 
siiier  the  evidencev  a  good  faith  effort  haTiii^  been  shown,     p.  567. 

2.  UoMicux.— Murder.— BuUets.— Mistake  in,  by  Clerk.— yotice.— 
Faiimre  to  Object, — ^Where  tlie  clerk  of  the  court  had  the  custody 
of  certain  iKiIlets  to  lie  intTodnoed  as  evidence  in  a  murder  case 
and  bjr  mistake  other  Imllets  were  substituted,  the  defendant 
cannot  complain  thereof  for  the  first  time  in  his  motion  for  a  new 
trial,  where  his  attorneys  knew  thereof  during  the  argument  to 
the  jury,  tlie  defaiiant  being  required  to  object  at  the  earliest 
opportunity,    p.  567. 

From  JadcBon  Circuit  Court;  Joseph  H.  Shea,  Judge. 

Prosecution  by  The  State  of  Indiana  against  Qarfield  Bo- 
halL  From  a  judgment  of  oonviction,  defendant  appeals. 
Affirmed, 

John  M.  Lems,  for  appeUant 

Thomas  M.  Honan,  Attorney-General,  Thomas  H.  Brana- 
man,  Edwin  Corr  and  James  E,  McCuUough,  for  the  State. 

Jordan,  J. — Appellant  was  indicted  by  the  grand  juiy  of 
Jackson  county,  and  charged  with  having  committed  the 
crime  of  murder  in  the  first  degree.  On  his  plea  of  "Not 
guilty,"  he  was  tried  by  a  jury,  and  a  verdict  returned  find- 
ing him  guilty  of  murder  in  the  second  degree^  and  his  pun- 
ishment was  fixed  at  imprisonment  in  the  state  prison  dur- 
ing life.  Over  his  motion  for  a  new  trial  judgment  was  ren- 
dered by  the  court  on  the  verdict* 

From  this  judgment  he  appeals,  and  assigns  as  ^rors  the 
overruling  of  his  motions  to  quash  the  indictment  and  for 
a  new  trial. 

The  alleged  error  in  overruling  the  motion  to  quash  the 
indictment  is  not  presented  nor  referred  to  by  appellant  in 
his  brief,  and  therefore  it  is  waived. 
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The  Attorney-General  contends  that  eounfiel  for  appel- 
lant has  not  complied  with  rule  twenty-two  of  this  court 
in  preparing  his  brief,  and  that  therefore  the  ques- 

1.  tions  sought  to  be  raised  should  not  be  considered. 
Appellant's  counsel,  however,  professes  to  have  set  out 

in  the  brief  all  the  evidence  given  in  the  case,  and  that 
which  the  Attorney-General  claims  has  been  omitted  is  sup- 
plied in  the  brief  of  that  official.  In  fact,  it  may  be  said 
that  the  only  point  upon  which  appellant  relies  for  reversal 
is  set  forth  in  the  brief.  There  has  been  a  substantial  com- 
pliance with  the  requirements  of  rule  twenty-two,  and  this 
is  sufficient. 

Counsel  for  appellant  in  his  brief  states  that  the  only 
question  presented  to  the  court  for  its  decision  in 

2.  this  case  is,  ''Does  a  mistake  of  the  clerk,  that  pre- 
vents the  defendant  from  having  a  fair  trial,  consti- 
tute a  reversible  error!" 

On  November  28,  1909,  at  Seymour,  Jackson  county,  In- 
diana, appellant  shot  and  killed  his  brother,  Thornton  Bo- 
hall. Appellant  claimed  that  the  shooting  was  accidental, 
but  the  State  contended  that  he  was  guilty  of  murder  in  the 
first  degree.  The  evidence  shows  that  on  said  date  Joseph 
and  Thornton  Bohall,  brothers  of  appellant,  were  on  the 
premises  of  William  B.  Bohall,  appellant's  father,  in  said 
city  of  Seymour.  Joe  and  Thornton  became  engaged  in  a 
fight,  and  continued  fighting  around  and  in  the  house 
of  their  father  for  over  an  hour.  Appellant  went  into 
the  house,  as  he  claims,  for  the  purpose  of  separating 
his  brothers.  Witnesses  testified  that  after  the  fight  had 
continued  for  some  time  in  the  house,  Thornton  Bohall 
came  out,  with  his  clothes  torn  and  his  face  bleeding,  and 
started  towards  the  bam.  Appellant  then  came  out,  drew 
a  pistol  and  said  he  would  shoot  him.  By  this  time  Thorn- 
ton had  reached  the  sidewalk,  and  was  walking  away.  Ap- 
pellant pointed  his  pistol  in  front  of  him,  and  said  to  Thorn- 
ton: "I  will  shoot  you."    Thornton  replied:  "All  I  want 
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is  my  hat  and  coat"  Thornton  was  then  joined  by  his 
brother  Joe,  who  came  ont  of  the  house,  and  both  said  to 
appellant:  ** Don H  shoot/'  Thornton  at  the  time  was  walk- 
ing backwards  on  the  sidewalk.  Appellant  took  several 
8teps  toward  Thornton,  who  then  said:  "All  I  want  is  my 
coat  and  hat,  but  I  will  have  all  of  yon  arrested."  About 
this  time  appellant  fired  his  pistol  and  shot  Thornton.  At 
the  time  the  shot  was  fired  they  were  about  twenty  or 
twenty-five  feet  apart,  and  Thornton  was  walking  away 
from  appellant.  It  was  about  three  minutes  after  appellant 
had  threatened  to  shoot,  that  he  fired  the  fatal  shot.  After 
Thornton  was  shot,  a  crowd  gathered,  and  appellant  said 
to  them:  "Stand  back.    This  is  no  side-show." 

The  marshal  of  Seymour  testified  that  he  was  called  to 
the  Bohall  place.  When  he  arrived,  there  was  a  crowd 
standing  on  the  comer.  He  saw  Thornton  Bohall  lying 
on  the  sidewalk,  and  Oarfield  was  standing  at  his  head. 
He  asked  appellant  who  did  it,  and  he  replied:  "I  did;  but 
1  could  not  help  it.  I  had  to  do  it."  To  other  witnesses 
appellant  stated  that  he  had  to  do  the  shooting  "to  settle 
the  fuss." 

It  is  shown  that  William  D.  Bohall,  the  father  of  the 
three  Bohall  bo3^  had  a  jug  of  alcohol  at  his  house.  Of 
this  liquor  his  three  sons  are  shown  to  have  imbibed  on  the 
day  of  the  homicide. 

Appellant  testified  that  while  his  two  brothers  were  fight- 
ing he  tried  to  separate  them ;  that  Joe  had  Thornton  down 
on  the  porch,  and  when  Thornton  got  up  and  started  for 
the  barn  Joe  and  appellant  followed  him;  that  Joe  and 
Thornton  were  about  to  renew  the  fight,  and  in  order  to 
prevent  them,  appellant  stepped  between  them,  and  while 
in  that  position  his  brother  Joe  shoved  him  against  the  fence 
and  the  pistol  that  he  had  in  his  hands  was  discharged,  and 
Thornton  was  killed. 

The  marshal  of  Seymour  testified  that  after  the  shooting 
he  found  two  .38-calibre  cartridges  in  appellant's  pockety 
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and  that  appellant  stated  to  him  that  these  cartridges  were 
the  same  calibre  with  which  his  pistol  was  loaded  at  the  time 
it  was  discharged. 

While  there  is  some  evidence  in  the  record  favorable  to 
appellant,  nevertheless  the  evidence  shows  that  the  shoot- 
ing was  purposely  and  maliciously  done,  and  fully  justifies 
the  verdict.  It  appears  that  appellant  has  been  twice  tried 
on  this  charge.  On  the  first  trial  the  jury  failed  to  agree. 
At  that  trial  the  two  .38-calibre  cartridges  found  in  appel- 
lant's pocket  were  introduced  in  the  evidence  by  the  State. 
After  the  close  of  this  latter  trial,  these  cartridges,  together 
with  the  revolver  were  placed  in  the  custody  of  the  clerk  of 
the  lower  court  for  safe-keeping  until  the  next  trial.  At 
the  trial  upon  which  appellant  was  convicted,  the  clerk  or 
his  deputy,  by  mistake,  turned  over  to  the  prosecuting  at- 
torney, to  be  introduced  in  evidence,  the  wrong  cartridges. 
Instead  of  delivering  to  the  State's  attorney  the  two  .38- 
calibre  cartridges,  found  in  the  appellant's  pocket,  and  in- 
troduced in  evidence  at  the  first  trial,  he  delivered  to  him 
two  .32-calibre  cartridges,  which  said  attorney,  in  ignorance 
of  the  mistake  made  by  the  clerk,  introduced  in  evidence. 
It  does  not  appear  that  either  appellant  or  his  counsel  made 
any  effort  to  examine  these  cartridges  to  see  if  they  were 
the  correct  ones,  or  made  any  objection  to  their  introduction. 

Counsel  for  appellant,  in  their  aflSdavits  filed  in  support 
of  the  motion  for  a  new  trial,  state  that  they  did  not  know 
that  the  cartridges  introduced  in  evidence  upon  the  trial 
were  not  the  same  ones  introduced  at  the  first  trial;  that 
they  did  not  receive  notice  of  this  mistake  until  after  the 
jury  had  retired  to  deliberate  upon  a  verdict.  It  appears, 
however,  that  after  receiving  this  notice  they  made  no  ap- 
peal to  the  trial  court  to  have  the  jury  returned  into  court, 
and  to  have  the  court  advise  the  jury  of  the  mistake,  and 
correct  it,  by  permitting  the  State  to  withdraw  the  wrong 
cartridges  and  introduce  the  proper  ones.  So  far  as  ap- 
pears, they  had  ample  time  and  opportunity  to  take  the 
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necessary  steps  to  correct  the  mistake,  but  both  appellant 
and  his  counsel  were  content  to  take  the  chance  of  having 
a  favorable  verdict  returned,  and,  if  disappointed  in  the 
result,  then  make  application  to  the  court  for  the  first  time. 
That  appellant  had  ample  opportunity  to  correct  the  mistake 
is  shown  by  the  statement  of  his  counsel  in  their  brief,  in 
which  it  is  said  that  at  the  trial,  and  during  the  closing 
argument  of  the  prosecuting  attorney  to  the  jury,  that  offi- 
cial exhibited  to  them  the  revolver  by  which  decedent  was 
shot,  together  with  the  two  .32-calibre  cartridges  that  had 
been  introduced  in  evidence,  and  demonstrated  that  these 
latter  cartridges  would  not  fit  the  .38-calibre  revolver.   Cer- 
tainly then,  appellant  and  his  counsel,  who  at  the  time  were 
present  in  court,  ought  to  have  observed  that  a  mistake  had 
been  made,  and  that  the  wrong  cartridges  had  been  intro- 
duced in  evidence,  but  they  made  no  effort  to  have  the 
mistake   corrected.     No   doubt   if   appellant   had   applied 
to  the  court  and  made  a  satisfactory  showing  that  the  wrong 
cartridges  had  been  introduced  in  evidence,  then  we  may 
assume  that  on  his  application  the  court  would  have  had 
the  mistake  corrected  before  the  jury  retired  to  deliberate 
upon  a  verdict,  or  would  have  had  it  returned  into  court, 
and  caused  the  State  to  make  the  necessary  correction.    Ap- 
pellant having  failed  to  make  the  proper  appeal  or  applica- 
tion to  the  lower  court  to  have  the  jury  apprised  of  the 
mistake  in  question,  and  to  have  it  corrected,  is  not  now  in 
a  position  to  avail  himself  of  what  he  terms  a  mistake  of  the 
clerk  of  the  lower  court,  for  the  rule  is  well  settled  that  a 
party  will  not  be  permitted,  without  objection,  to  take  the 
chances  of  a  favorable  result  in  the  case,  and  then,  in  the 
event  he  is  disappointed  in  that  i^espect,  make  his  com- 
plaint thereafter  to  the  trial  court  for  the  first  time.    Hen- 
ning  v.  State  (1886),  106  Ind.  386,  55  Am.  Rep.  756;  Trom- 
hley  V.  State  (1906),  167  Ind.  231,  234. 
Counsel  for  appellant  advance  no  satisfactory  reason  to 
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show  that  appellant  was  in  any  manner  harmed  by  the 
introduction  of  the  cartridges  in  question. 

There  is  no  reversible  error  presented  by  the  record; 
therefore  the  judgment  is  affirmed. 


LoBftAN  V.  Mason. 

[No.  21,d78.    Filed  November  28,  191L1 

1.  Bills  and  Notes. — Want  of  Consideration, — Answers  of. — 
Want  of  consideration  constitutes  a  defense  to  an  action  on  a 
note;  but,  when  alleged  as  a  partial  defense,  the  answer  must 
be  limited  to  that  part  of  the  right  of  action  to  which  it  is  ad- 
dressed,   p.  572. 

2.  Bills  and  Notes. — Want  of  Consideration.— Partial  Answer  of. 
— SufflciencV' — In  an  action  on  a  note,  an  answer  to  so  much  of 
the  complaint  as  seeks  to  recover  a  Judgment  in  excess  of  a  cer- 
tain sum,  alleging  that  there  was  no  consideration  for  the  notes 
sued  on,  is  bad,  since  It  professes  to  be  a  partial  answer  and  is 
really  a  complete  answer,    p.  573. 

From  Tippecanoe  Circuit  Court;  Richard  P.  DeHart, 
Judge. 

Action  by  Leta  Mason  against  Dorr  Loman.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Transferred 
from  Appellate  Court  under  §1405  Bums  1908,  Acts  1901 
p.  590.    Affirmed. 

Wilson  &  Quinn,  for  appellant. 

Oeorge  W.  Kassdbaum  and  Clarence  R.  Cowger,  for  ap- 
pellee. 

Jordan,  J. — ^Action  by  appellee  to  recover  on  two  prom- 
issory notes,  alleged  to  have  been  executed  by  appellant. 
A  substituted  complaint  was  filed  in  the  cause,  to  which 
an  answer  was  filed  in  three  paragraphs.  The  first  was  a 
general  denial.  The  second  was  termed  a  partial  answer  to 
the  complaint,  and  a  demurrer  for  want  of  facts  was  sus- 
tained to  this  paragraph.  This  paragraph  is  as  follows: 
''For  further  and  partial  answer  to  so  much  of  said  substi- 
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tuted  complaint  aa  seeks  to  recover  judgment  against  this 
defendant  in  excess  of  the  som  of  $20,  together  with  the 
further  sum  of  $6  interest  thereon;  that  there  never  was, 
nor  is  there  now,  any  consideration  for  the  execution  of  the 
notes  sued  on  in  plaintiff's  complaint.  Wherefore  defend- 
ant prays  judgment  for  his  costs."  There  was  a  reply  in 
denial  to  the  third  paragraph.  There  was  a  trial  by  the 
court,  with  finding  and  judgment  in  favor  of  plaintiff  in  the 
sum  of  $244.38.  From  this  judgment  defendant  appealed, 
and  the  on]y  error  assigned  and  relied  upon  for  reversal  is 
that  the  court  erred  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  answer. 

The  infirmity  urged  by  appellee  against  this  second  para- 
graph of  the  answer  is  that  it  is  pleaded  in  bar  of  the  action, 
but  that  it  does  not  answer  all  of  the  complaint  which  it  as- 
sumes to  or  professes  to  answer. 

Want  of  consideration  in  whole  or  in  part  is  a  good  de- 
fense, but  when  want  of  consideration  in  part  is  pleaded  to 
a  cause  of  action  it  must  be  limited  by  the  plead- 

1.    ing  to  that  part  of  the  right  of  action  to  which  it  is 
addressed.    Moore  v.  Boyd  (1884),  95  Ind.  134.    Sec- 
tion 372  Bums  1908,  §366  R.  S.  1881,  permits  a  failure  or 
want  of  consideration,  in  whole  or  in  part,  to  be  pleaded  to 
an  action  *' arising  out  of  any  specialty  bond  or  deed,  except 
instruments  negotiable  by  the  law  merchant,  and  negotiable 
before  falling  due."    If  a  want  of  consideration  in  part  is 
pleaded  as  a  defense,  then  the  answer  must  not  profess  or 
purport  to  be  in  bar  of  the  entire  cause  of  action,  for  the  rule 
is  well  settled  that  an  answer  in  bar,  to  be  good  as  against 
a  demurrer,  must  answer  all  that  it  assumes  to  answer  in 
the  introductory  part  thereof.    Conwell  v.  Finnell  (1859). 
11  Ind.  527;  Smith  v.  Baxter  (1859),  13  Ind.  151;  Pratt 
V.  Wallbridge  (1861),  16  Ind.  147;  Billan  v.  Hercklebraih 
(1864),  23  Ind.  71;  Frazee  v.  Frazee  (1880),  70  Ind.  411; 
Lash  V.  Rendell  (1880),  72  Ind.  475;  Osborne  &  Co.  v. 
Hanlin  (1902),  158  Ind.  325. 
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The  second  paragraph  of  the  answer  violates  this  rule  of 

pleading,  for  it  will  be  noted  that  the  introductory  part 

thereof  contains  the  statement  that  it  is  a  partial 

2.  answer  **to  so  much  of  said  substituted  complaint  as 
seeks  to  recover  judgment  against  this  defendant  in 
excess  of  $20."  Then  follows  the  averment  **that  there 
never  was,  nor  is  there  now,  any  consideration  for  the  exe- 
cution of  the  notes  sued  on  in  plaintiff's  complaint."  After 
assuming  to  be  a  partial  answer  only  to  the  cause  of  action 
set  up  in  the  complaint,  the  pleader  attempts  to  make  it 
serve  as  an  answer  in  bar  of  the  entire  cause  of  action  al- 
leged in  the  complaint. 

It  follows,  for  the  reasons  given,  that  the  paragraph  in 
question  is  bad,  and  the  demurrer  thereto  was  properly  sus- 
tained. 

Judgment  affirmed. 


Thomas  v.  Friedman. 

[No.  21,900.    Filed  November  28,  1911.] 

Fraud.  —  False  Representations.  —  How  Alleged.  —  Complaint.  —  A 
complaint  alleging  that  defendant,  to  Induce  the  plaintiff  to  buy 
certain  property,  falsely  and  fraudulently  represented  that 
there  were  no  liens  thereon;  that  he  made  an  affidavit 
that  the  property  was  free  from  liens,  that  the  plaintiff  believed 
such  representations  and  was  induced  thereby  to  purchase  such 
property,  that  such  representations  were  made  with  the  intent  to 
deceive,  that  at  the  time  of  his  purchase  he  knew  nothing  of  the 
liens  on  such  property,  and  that  he  was  subsequently  compelled 
to  pay  a  tax  lien  thereon,  to  his  damage  in  a  certain  sum,  suf- 
ficiently shows  that  the  representations  were  untrue. 

Prom  Grant  Circuit  Court;  H.  J.  Paulus,  Judge. 

Action  by  Louis  Friedman  against  Myron  C.   Thomas. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 


Digitized  by  LjOOQIC 


574  SUPREME  COURT  OP  INDIANA, 

Thomas  t\  FriedmaD — 176  Ind.  573. 

f erred  from  the  Appellate  Court  under  §1405  Bums  1908, 
Acts  1901  p.  590.    Affirmed. 

Matiley  d'  Stricler,  for  appellant 
A.  R.  Long,  for  appellee. 

Jordan,  J. — ^Action  by  appellee  to  recover  damages  for 
alleged  false  and  fraudulent  representations  on  the  part  of 
appellant,  made  by  him  in  respect  to  the  absence  of  liens 
on  certain  personal  property  sold  by  him  to  appellee.  A 
demurrer  to  the  complaint  for  want  of  facts  was  overruled. 
Answer  in  general  denial.  Trial  by  jury,  and  a  verdict  in 
favor  of  appellee  for  $65.09.  Over  appellant's  motion  for  a 
new  trial  judgment  was  rendered  on  the  verdict. 

The  errors  relied  on  are  (1)  overruling  the  demurrer  to 
the  complaint,  and  (2)  overruling  the  motion  for  a  new 
trial. 

The  objection  urged  against  the  complaint  is  that  a  com- 
plaint for  damages  based  on  false  and  fraudulent  representa- 
tions, as  in  this  case,  must  show  that  the  representations  are 
untrue,  and  this,  it  is  insisted,  the  complaint  in  this  case 
fails  to  show.  The  pleading  discloses  that  appellant  made 
oral  and  written  statements  representing  that  the  property 
he  desired  to  sell  to  appellee  was  free  of  liens,  except  a 
small  judgment.  .The  complaint,  among  other  things,  al- 
leges that,  in  order  to  induce  the  plaintiff  to  buy  certain 
property,  defendant  made  false  and  fraudulent  repre- 
sentations concerning  it,  and  made  an  affidavit  in  which 
he  represented  the  property  to  be  free  from  liens,  except  a 
certain  judgment  for  $296.78.  The  complaint,  however,  dis- 
closes that  the  written  representations  made  by  appellant,  as 
well  as  those  made  by  him  orally,  were  untrue.  It  is  al- 
leged that  plaintiff,  believing  the  representations  of  defend- 
ant as  to  the  character  of  the  property  in  respect  to  the 
absence  of  liens  thereon,  was  induced  to  purchase  said  prop- 
erty, and  to  pay  therefor  the  sum  of  $1,400 ;  that  said  rep- 
resentations were  made  with  the  fraudulent  intent  of  in- 
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ducin^  plaintiff  to  make  such  purchase ;  that  at  the  time  he 
purchased  the  property  he  had  no  knowledge  of  any  unpaid 
tax  liens  against  said  property,  but  after  the  payment  of 
the  purchase  money  said  property  was  levied  on  by  the 
treasurer  of  (J  rant  county,  Indiana,  and  advertised  for  sale 
for  the  payment  of  delinquent  taxes  due  thereon  in  the  sum 
of  $57.09.  It  is  further  alleged  that  plaintiff  would  not  have 
purchased  said  property  at  the  price  of  $1,400  had  he  been 
apprised  of  the  existence  of  said  claim  for  taxes;  that  he 
paid  and  satisfied  said  claim  and  lien  for  taxes  before  said 
property  was  sold  by  the  treasurer,  by  paying  to  said  oflS- 
cer  $57.09,  the  amount  due  on  such  tax  lien;  that  he  ha« 
demanded  of  defendant  the  repayment  to  him  of  said  sum 
of  $57.09,  but  such  payment  has  been  refused,  and  by  reason 
of  his  paying  said  taxes  on  said  property  as  aforesaid  he 
has  been  damaged,  etc. 

We  are  of  the  opinion  that  under  the  averments  of  the 
complaint  it  is  shown  that  the  alleged  false  and  fraudulent 
representations  were  not  true.  It  follows,  therefore,  that 
the  pleading  is  not  open  to  the  objection  urged  against  it 
by  appellant.  Appellant  insists  that  the  evidence  is  not 
sufficient  to  support  the  judgment.  We  have  examined  the 
evidence,  but  are  unable  to  say  that  the  claim  made  by  ap- 
pellant in  respect  to  its  insufficiency  is  sustained. 

No  reversible  error  is  shown  by  the  record,  therefore  the 
judgment  is  affirmed,  with  ten  per  cent  damages. 


Duffy  et  al.  v.  England. 

[No.  22,084.    Filed  December  5,  1911.] 

.  Brokers. — Advances. — Sales. — Liens, — A  complaint  by  a  broker 
alleging  that  his  principals  shipped  to  him  seven  car  loads  of 
oats,  that  sneh  oats  were  damaged,  that  plaintiff  refused  to  ac- 
cept sight  drafts  therefor,  that  defendants  telegraphed  to  plain- 
tiff to  "handle"  the  oats,  and  If  they  had  overdrawn,  to  make  a 
draft  on  them,  that  plaintiff  cared  for  the  oats,  made  them 
marketable,  submitted  offers  therefor  to  defendants,   that  he 
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notified  defendants  anless  they  paid  a  certain  earn  on  account,  he 
would  sell  the  oats  on  defendants*  accoont,  that  defendants  failed 
to  p&y,  that  the  plaintiff  sold  the  oats  and  credited  defendants* 
account  with  the  proceeds,  leaving  a  net  balance  due  to  him,  for 
which  he  demanded  judgment,  is  sufficient  on  demurrer,    p.  577. 

2.  Bbokebs. — Advances. — Liens, — Sales, — A  broker  who  makes  ad- 
vances on  the  credit  of  goods  consigned  to  him  has  a  lien  thereon 
for  such  advancements,  and,  after  a  reasonable  notice,  may  sell 
the  goods,  or  enough  thereof,  to  satisfy  the  lien,  though  in  so 
doing  he  violates  his  principal's  instructions;  and  if  the  sale 
honestly  made  fails  to  bring  the  amount  of  the  lien,  he  may  sue 
his  principals  for  the  balance,    p.  579. 

3.  Appeal. — Briefs, — Wafrer.— "Points  not  discussed  are  waived, 
p.  579. 

4.  PLFAniNG. — Answer, — Denial. — Confession  and  Avoidance. — Sus- 
taining a  demurrer  to  an  Insufficient  answer  of  confession  and 
avoidance  is  harmless,  though  an  argumentative  general  denial 
is  included  therein,  the  evident  theory  being  that  of  confession 
and  avoidance,    p.  579. 

5.  Set- Off  and  CouNTEBCLAm. — Distinction, — ^A  set-off  is  a  coun- 
ter demand  growing  out  of  a  transaction  not  involved  in  plain- 
tiff's complaint,  and  a  counterclaim  constitutes  a  counter  demand 
arising  out  of  the  same  transaction  out  of  which  the  plaintiflTs 
cause  of  action  arises,  neither  set-off  nor  counterclaim  being 
known  to  the  common  law.     pp.  582,  584. 

<i.  Sct-Okf  and  Countebclaim. — Uses, — An  answer  of  set-off  ad- 
mits plaintiff's  cause  of  action,  but  asks  for  a  reduction  thereof 
on  account  of  an  amount  due  from  plaintiff  to  defendant  because 
of  some  debt,  duty,  or  contract;  while  a  counterclaim  is  used,  as 
a  c^ofc;^*-bill  in  equity,  or  common-law  recoupment,  to  reduce  the 
plaintiff's  recover?'  in  the  cause  alleged  in  the  complaint,    p.  582. 

7.  Pleading. — Anstrer, — Counterclaim, — An  answer  refutes  the 
allepUions  in  plaintiff*s  complaint,  and,  therefore,  a  pleading 
cannot  be  both  an  answer  and  a  counterclaim,  or  an  answer  and 
a  set-off.    p.  583. 

8.  Set-Off  and  Countebclaim. — Demurrer  to. — Form  of. — ^A  de- 
murrer to  a  set-off,  or  to  a  counterclaim,  must  be  in  form  the 
same  as  a  demurrer  to  a  complaint    p.  583. 

9.  Pleading. — Defective, — Defective  Demurrers. — Sustaining  a  de- 
fective demurrer  to  a  defective  pleading  is  harmless,    p.  584. 

10.  Set-Off  and  Ck>UNTEBCLAiM. — Counterclaim. — Sufficiency.— A 
counterclaim  to  be  sufficient  must  state  a  cause  of  action  in  favor 
of  defendant  without  regard  to  plaintiff's  complaint    p.  585. 

From  Newton  Circuit  Court;  Charles  W.  Hanley,  Judge 

Action  by  Charles  England  against  Michael  Dufl^  and 
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others.  Prom  a  judgment  for  plaintiff,  defendants  appeal. 
Transferred  from  Appellate  Court  under  §1405  Bums  1908, 
Acts  1901  p.  590.    Reversed. 

Daniel  Fraser,  WiUiam  Isham  and  William  Darroch,  for 
appellants. 

Emory  B.  Sellers,  Hume  L.  Sammons  and  Charles  M. 
Snyder,  for  appellee. 

Morris,  C.  J. — ^Action  by  appellee  against  appellant  on 
contract.  A  demurrer  to  the  complaint,  for  insuflScient  facts, 
was  overruled.  Six  paragraphs  of  answer  were  filed,  to 
each  of  which  plaintiff  demurred.  Before  there  was  a  rul- 
ing on  the  demurrers,  defendants  withdrew  their  first  and 
third  paragraphs.  The  court  sustained  plaintiff's  demurrers 
to  the  remaining  paragraphs.  Defendants  declined  to  plead 
further,  and  elected  to  stand  on  their  remaining  paragraphs 
of  answer,  and  their  exceptions  to  the  action  of  the  court 
in  sustaining  the  demurrers  thereto.  Judgment  was  ren- 
dered for  plaintiff  for  $555,  from  which  this  appeal  is  prose- 
cuted. 

The  errors  assigned  here  are  the  overruling  of  the  de- 
murrer to  the  complaint,  and  the  sustaining  of  plaintiff's 
demurrer  to  each  paragraph  of  answer. 

The  complaint  avers  that  plaintiff  was  engaged  in  the 
business  of  selling  grain,  on  commission,  in  the  city  of  Balti- 
more, Maryland,  under  the  name  of  Charles  England 

1.  &  Co.,  and  defendants  were  partners,  doing  business 
under  the  firm  name  of  Duffy  &  Harrington,  at  Otter- 
bein,  Indiana,  and  engaged  in  buying  and  selling  grain ;  that 
in  August,  1907,  defendants  shipped  several  carloads  of  oats 
to  Baltimore,  billed  to  themselves,  and  attached  to  the  bills 
of  lading  drafts  on  plaintiff,  in  the  aggregate  sum  of  $3,900, 
and  forwarded  them  to  a  Baltimore  bank ;  that  plaintiff  re- 
fused to  honor  the  drafts,  and  thereupon,  after  negotiations 
between  plaintiff  and  defendants,  three  of  the  drafts  were 

Vol.  176—37 
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reduced  in  amount,  and  accepted  and  paid  by  plaintiff,  but 
he  refused  to  honor  the  other  four,  unless  further  reductions 
were  made,  because,  as  plaintiff  informed  defendants,  the 
aggregate  amount  of  the  drafts  exceeded  the  a^regate  valae 
of  the  oats;  that  thereupon  defendants  telegraphed  to  plain- 
tiff to 

'*  Handle  seven  cars.    If  we  have  overdrawn  on  you, 
make  draft  on  ns/' 

That  on  the  receipt  of  this,  plaintiff  paid  the  remaining  four 
drafts ;  that  the  aggregate  amount  paid  on  the  seven  drafts 
was  $3,681.72,  which  sum  was  paid  to  defendants  as  an  ad- 
vancement or  loan  on  the  grain,  until  it  could  be  sold,  and 
was  not  paid  as  the  purchase  price  of  the  oats ;  that  plain- 
tiff never  purchased  the  oats,  and  never  received  them  for 
an}'  other  purpose  than  to  seU  them  on  commission  for  the 
benefit  of  defendants. 

It  is  alleged  that  when  the  oats  arrived  they  were  damp, 
musty,  of  light  weight  and  stained,  and  were  not  marketable; 
that  plaintiff  caused  them  to  be  handled  and  dried,  so  that 
they  could  become  graded  and  marketable ;  that  from  time 
to  time  thereafter  plaintiff  received  various  bids  for  the 
oats,  which  he  submitted  to  defendants,  but  they  refused 
to  authorize  plaintiff  to  sell  the  oats  on  the  bids  received- 
Plaintiff  continued  submitting  to  defendants  bids  received 
by  him,  until  November  29,  1907,  when  he  notified  defend- 
ants that  unless  $500  was  paid  by  December  3,  1907,  lie 
would  proceed  to  sell  said  oats,  for  defendant's  account  and 
risk,  on  the  open  market  at  Baltimore;  that  said  sum  repre- 
sented the  excess  of  the  amount  paid  on  the  drafts  abore 
the  market  value  of  the  oats  at  that  time;  that  defendants 
failed  to  pay  the  $500,  or  any  part  thereof,  and  on  December 
3,  1907,  plaintiff  did  sell  the  oats  for  the  highest  price  ob- 
tainable therefor;  that  the  net  proceeds  of  the  sale 
amounted  to  $3,138.35.  An  itemized  statemwit  of  the  gross 
amount  received  at  the  sale,  and  the  freight,  inq>ecti<»i,  in- 
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surance,  storage,  commission,  etc. — expenses  paid  therefrom 
— ^are  set  forth  in  the  complaint. 

The  complaint  further  alleges  that  plaintiff  has  paid  on 
the  drafts  $542.37  more  than  the  net  proceeds  of  the  sale, 
for  which,  together  with  interest,  he  demands  judgment. 

The  complaint  was  sufficient  to  repel  a  demurrer. 

A  factor  who  has  made  advances  on  the  credit  of  goods 

consigned  to  him  for  sale  has  a  lien  thereon  for  the  sums 

advanced,  and  has  the  right  to  sell  enough  thereof 

2.  to  satisfy  the  lien,  and,  after  the  advancements  are 
made,  the  factor  is  not  bound  to  obey  the  subsequent 

instructions  of  his  principal,  as  to  the  sale.  And  if  the 
factor  demands  repayment  of  the  sums  advanced,  and  the 
principal  refuses  payment,  he  may,  after  reasonable  notice, 
sell  enough  of  the  property  to  satisfy  his  lien,  although  in 
so  doing  he  violates  his  principal's  instructions.  And  if  the 
sale  is  made  in  good  faith,  for  the  best  price  obtainable,  and 
the  proceeds  thereof  are  not  sufficient  to  satisfy  the  lien, 
the  principal  is  liable  for  the  amount  of  the  deficit.  Mooiiey 
V.  Musser  (1873),  45  Ind.  115 ;  Holderman  v.  Manier  (1885), 
104  Ind.  118;  Johnson  v.  Clark  (1898),  20  Ind.  App.  247; 
Shaw  V.  Ferguson  (1881),  78  Ind.  547;  Brown  v.  McOran 
(1840),  14  Pet.  479,  10  L.  Ed.  550;  Davis  v.  Kobe  (1886), 
36  Minn.  214,  30  N.  W.  662, 1  Am.  St.  663 ;  19  Cyc.  127. 

Error,  if  any,  in  sustaining  the  demurrer  to  the 

3.  fifth  paragraph  of  answer,  is  waived  by  appellants 
failing  properly  to  present  it  in  the  brief. 

The  fourth  paragraph  of  answer  is  a  plea  in  confession  and 
avoidance,  which  also  contains  the  allegation  that  defend- 
ants deny  all  the  allegations  of  the  complaint.     As 

4.  a  plea  in  confession  and  avoidance,  the  answer  is 
not  sufficient  to  repel  a  demurrer;  but  counsel  for 

appellants  say  that,  disregarding  all  other  averments,  the 
answer  is  good  as  a  general  denial. 

A  paragraph  of  answer,  to  be  sufficient,  must  pursue  a 
single,  definite  theory.    It  is  to  be  judged  by  its  general 
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scope  and  tenor.  It  cannot  perform  a  double  office.  It  can- 
not be  good  as  a  denial  and  also  as  a  plea  in  confession  and 
avoidance.  Racer  v.  State,  ex  rel.  (1892),  131  Ind.  393; 
Nysewander  v.  Lowman  (1890) ,  124  Ind.  584,  and  cases  cited. 

The  obvious  theory  of  the  pleading  is  that  of  confession 
and  avoidance,  and  being  insufficient  on  that  theoiy,  the 
court  did  not  err  in  sustaining  the  demurrer. 

The  second  paragraph  of  answer  is  pleaded  as  a  set-oflE, 
and  the  sixth  as  a  counterclaim.  The  ground  of  demurrer 
to  each  paragraph  is  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  defense.  Appellants'  counsel  earnestly 
contend  that  the  court  erred  in  sustaining  the  demurrer  to 
each  of  said  paragraphs. 

The  second  paragraph  alleges  that  on  December  3,  1907, 
plaintiflE  converted  to  his  own  use  approximately  8,000 
bushels  cf  oats  owned  by  defendants,  which  were  then  of 
the  value  of  seventy  cents  a  bushel;  that  afterwards  defend- 
ants demanded  of  plaintiff  the  value  of  the  property  con- 
verted ;  that  waiving  the  tort,  defendants  pleaded  in  assump- 
sit, that  plaintiff  was  indebted  to  them  at  the  commencement 
of  the  action  in  the  sum  of  $5,000,  from  which  certain  cred- 
itig  are  deducted,  leaving  a  balance  of  approximately  $1,500, 
which  they  pray  may  be  set  off  against  any  sum  found  due 
to  plaintiff.  This  paragraph  affirmatively  shows  that  the 
matters  pleaded  therein  were  connected  with  plaintiff's 
cause  of  action,  and  were  a  part  of  the  transaction  forming 
the  basis  thereof. 

The  sixth  paragraph  alleges  that  on  August  27,  1907,  de- 
fendants consigned  to  plaintiff,  for  sale  at  Baltimore,  8,000 
bushels  of  oats;  that  plaintiff  advanced  to  them  $3,675  on 
account  thereof;  that  plaintiff  received  the  oats  at  Balti- 
more on  September  12,  1907,  to  be  sold  by  him  on  the  open 
market;  that  when  received  the  oats  were  of  the  value  of 
$4,200,  on  said  market ;  that  plaintiff  failed  to  sell  said  oats, 
but  on  the  contrary,  without  authority  from  defendants, 
stored  them ;  that  afterwards,  on  October  21,  1907,  plaintiff 
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agreed,  in  a  writing  executed  by  him,  and  which  is  set  out 
as  an  exhibit,  that  he  would  hold  the  oats  until  defendants 
ordered  them  sold,  and  would  make  no  disposition  thereof 
until  directed  so  to  do  by  defendants;  that  afterwards,  on 
December  3,  1907,  plaintiff,  without  receiving  any  instruc- 
tions from  defendants,  and  without  their  knowledge  or  con- 
sent, and  in  violation  of  said  written  agreement,  sold  the 
oats  on  the  open  market  for  fifty  cents  a  bushel ;  that  when 
sold,  a  general  panic  was  prevailing  throughout  the  country, 
and,  as  a  result  thereof,  market  values  of  oats  were  tempo- 
rarily depressed  at  Baltimore ;  that  within  sixty  days  there- 
after the  Baltimore  market  price  for  oats  of  like  quality  was 
sixty  cents  a  bushel;  that  had  plaintiff  waited  for  instruc- 
tions, as  provided  for  in  the  written  agreement,  the  oats 
would  have  brought  sixty  cents  a  bushel  on  the  Baltimore 
market ;  that  by  reason  of  the  unauthorized  sale  defendants 
were  damaged  in  the  sum  of  $800,  which  they  ask  to  recoup 
against  .anything  that  may  be  found  due  plaintiff  on  his 
complaint,  and  that  they  have  judgment  for  the  residue. 
It  is  averred  in  this  paragraph  that  the  consignment  alleged 
is  the  same  transaction  sued  on  by  plaintiff  in  his  complaint. 
Appellee  attempts  to  meet  the  error  assigned  in  regard 
to  the  sustaining  of  the  demurrer  to  the  second  paragraph, 
by  the  proposition  that  the  pleading  is  insufficient,  because 
it  does  not  deny,  confess  nor  avoid  the  allegations  of  the 
complaint.  The  same  proposition  is  asserted  with  reference 
to  the  sixth  paragraph,  and  for  that  reason,  and  because 
the  allegations  of  the  answer  are  not  as  broad  as  those  of 
the  complaint,  it  is  claimed  the  lower  court  did  not  err. 

Our  code  of  ci^il  procedure  was  adopted  in  1852.  Since 
then  the  provisions  thereof,  with  reference  to  answers  of 
set-off  and  counterclaim,  have  been  construed  frequently  by 
OTir  courts  of  appeal.  Nevertheless  there  seems,  in  some 
quarters,  to  be  some  confusion  about  the  scope  and  effect 
of  these  provisions. 

Neither  set-off  nor  counterclaim  was  known  to  the  com- 
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mon  law.    A  set-olT  is  a  counter-demand,  growing  out  of  an 
independent  transaction,   for  which   the   defendant 

5.  inigiit  maintain  an  action  against  the  plaintiff, 
pleaded  by  the  defendant  to  counterbalance  the  plain- 
tiff's rec;)very,  either  in  whole  or  in  part,  and,  as  the  case 
may  be,  and,  when  it  more  than  counterbalances,  to  recover 
a  judgment  in  liis  own  favor.  Love  joy  v.  Robinson^  (1856), 
8  Ind.  399;  25  Am.  and  Eng.  Ency.  Law  (2d  ed.)  488;  34 
Cyc.  625. 

Under  our  statute,  it  is  allowed  only  where  the  defend- 
ant's cause  of  action  is  for  a  money  demand  on  contract, 
"and  must  consist  of  matter  arising  out  of  debt,  duty, 

6.  or  contract,  liquidated  or  not,  held  by  the  defendant 
at  the  time  the  suit  was  commenced,  and  matured  at 

or  before  the  time  it  is  offered  as  a  set-off.'*  §353  Bums 
1908,  §348  R.  S.  1881.  Set-off  does  not  attack  the  claim  of 
the  plaintiff,  but,  on  the  contrary,  impliedly  admits  his  cause 
of  action,  and  urges  the  defendant's  cause  as  a  counter- 
demand  to  the  plaintiff's  recovery,  in  whole  or  in  part.  25 
Am.  and  Eng.  Ency.  Law  (2d  ed.)  492;  Stoner  v.  Swift 
(1905),  164  Ind.  652. 

Our  statute  defines  a  counterclaim  as  "any  matter  arising 
out  of  or  connected  with  the  cause  of  action  which  might 
be  the  subject  of  an  action  in  favor  of  the  defendant,  or 
which  would  tend  to  reduce  the  plaintiff's  claim  or  demand 
for  damages."     §355  Burns  1908,  §350  R.  S.  1881. 

The  first  clause  of  the  definition  corresponds  closely  to 
that  of  the  cross-bill  in  equity,  and  the  latter  clause  corre- 
sponds to  that  of  recoupment  at  common  law.  Standley  v. 
Northirestcni,  etc.,  Ins.  Co.  (1884),  95  Ind.  254.  Conse- 
quently  our  counterclaim  may  be  said  to  embrace  both  the 
chancery  cross-bill  and  the  common-law  recoupment.  Stand- 
ley  V.  Xorthwestcrn,  etc.,  Ins.  Co.,  supra;  Blue  V.  Capital 
.\at.  Bank  (1896),  145  Ind.  518. 

Our  statute  provides  that  "the  answer  shall  contain: 
First.    A  denial  of  each  allegation  of  the  complaint  con- 
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troverted  by  the  defendant.     Second.     A  statement 

7.  of  any  new  matter  constituting  a  defense,  counter- 
claim, or  set-off,  in  plain  and  concise  language. ' '    §352 

Burns  1908,  §347  R.  S.  1881. 

The  word  ''answer"  is  not  defined  by  our  code.  It  may 
be  defined,  in  law,  as  a  counter-statement  of  facts  in  the 
course  of  a  pleading;  a  confutation  of  what  the  other  party 
has  alleged.  Webster's  Diet.;  Larrahee  v.  Larrahee 
(1851),  33  jMe.  100;  2  Cyc.  472.  So  defined,  it  has  been 
held  repeatedly  by  this  court  that  a  pleading  cannot  per- 
form the  office  of  both  an  answer  and  a  counterclaim. 
Indiana^  eic,  Assn,  v.  Crawley  (1898),  151  Ind.  413;  Bird 
V.  St,  Johns  Episcopal  Church  (1900),  154  Ind.  138;  Hadley 
V.  Praiher  (1878),  64  Ind.  137;  Blakely  v.  Boruff  (1880), 
71  Ind.  93 ;  Sioner  v.  Swift,  supra. 

Neither  set-off  nor  counterclaim  has  any  of  the  properties 
of  an  answer,  where  ** answer"  is  given  its  ordinary  mean- 
ing, as  a  statement  of  a  defense  to  the  plaintiff's  cause  of 
action.  A  counterclaim  or  set-off  is  a  pleading  by  which  the 
defendant  states  a  cause  of  action  in  his  own  favor,  and 
against  the  plaintiff.  If  such  a  cause  of  action  is  independ- 
ent of  the  one  sued  on  by  plaintiff,  the  defendant  pleads  by 
way  of  set-off;  if  such  cause  is  a  matter  arising  out  of,  or 
connected  with,  plaintiff's  cause  of  action,  he  pleads  by  way 
of  counterclaim.  Lovejoy  v.  Robinson,  supra;  Bird  v.  St. 
Johns  Episcopal  Church,  supra;  Brower  v.  Nellis  (1893), 
6  Ind.  App.  323. 

The  statutory''  form  for  a  demurrer  to  a  complaint,  for 

insufiScient  facts,  is  that  it  does  not  state  facts  sufiicient  to 

constitute  a  cause  of  action.    §344  Burns  1908,  §339 

8.  R.  S.  1881.    Where  the  facts  stated  in  any  paragraph 
of  answer,  pleaded  as  a  defense,  are  not  sufficient  to 

constitute  a  cause  of  defense,  the  plaintiff  may  demur  to 
it  under  the  rules  prescribed  for  demurring  to  a  complaint. 
§351  Burns  1008,  §346  R.  S.  1881.  No  express  provision 
is  made  by  statute  for  a  demurrer  to  a  set-off  or  counter- 
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c!^i:n.  but  bv  repeated  decisioiis  of  this  eourt  the  demurrer 
to  sacb  pleadings  must  be  the  same  in  form  as  a  demurrer 
to  a  eociplainl  Blue  t.  Capital  Sat  Bank,  supra;  Kennedy 
V.  Er'-ardson  (ISSO),  70  Ind.  524;  BaU  v.  Simms  (1877), 
6«»  Ini  162;  Flanagan  v.  Reiiemier  (1901),  26  Ind  App. 
243:  ^^r  .?««-r  v.  Sirift,  supra;  Starrs  &  Harrison  Co.  v.  Fus- 
^..'rnan  vl^'^  .  23  Ind.  App.  293.  The  fact  that  pleas  of 
set-C'dT  and  eounten^laim  are,  by  our  code,  required  to  be 
tiled  as  a  part  of  the  answer  may,  in  some  instances,  cause 
members  of  the  profession  to  overlook  the  fact  that  by  the 
Tery  terms  of  the  statute  counterclaims  and  set-offs  are 
causes  of  actions  in  favor  of  defendants,  and  consequently 
must  be  tested  by  demurrer  by  the  same  rules  governing 
complaints.  Wills  v.  Browning  (1884),  96  Ini  149 ;  Lupton 
V.  Ta\fh^r  (1907  ,  39  Ind.  App.  412;  Albaugh  Bros.,  etc., 
Co.  V.  iy»i<w  (1911  \  47  Ind.  App.  30. 

It  therefore  follows  that  plaintiff's  demurrers  to  the  sec- 
ond and  sixth  paragraphs  of  answer,  in  set-off  and  counter- 
claim, respectively,  were  not  sufficient  in  form  to  chal- 
9.    lenge  the  pleadings;  but,  as  sustaining  a  defective 
demurrer  to  a  defective  pleading  would  be  harmless, 
it  is  necessary  to  consider  the  sufficiency  of  the  pleadings. 
Gohhrniih  V.  Chipps  (1900),  154  Ind.  28;  Blue  v.  Capital 
Xaf  BopI',  supra,  and  cases  cited 

Coneedinsr,  without  deciding,  that  the  averments  of  the 
second  paragraph  would  be  a  sufficient  plea  of  set-off,  if  it 
pleaded  facts  in  an  independent  transaction,  the  fact 
5.    remains  that  it  affirmatively  appears  that  the  facts 
alleged  therein,  were  a  part  of  the  transaction  de- 
clared on  in  the  complaint;  and,  under  our  statute,  such 
facts  should  be  pleaded  by  way  of  counterclaim  instead  of 
set-off,  and  consequently  the  error  of  the  lower  court,  in 
sustaining  a  defective  demurrer,  was  harmless.    Brower  v. 
NfUis^  supra. 

The  sixth  paragraph,  by  way  of  counterclaim,  stated  a 
cause  of  action  against  plaintiff.    The  fact  that  parts  of  the 
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transaction,  set  forth  in  the  complaint,  are  not  re- 
10.  ferred  to  in  the  counterclaim  cannot  affect  it.  The 
counterclaim  must  stand  or  fall,  solely  because  of  the 
facts  therein  alleged.  It  cannot  be  strengthened,  weakened 
nor  affected  by  the  allegations  of  the  complaint,  provided 
only  that  it  appears  that  the  matter  declared  on  arises  out  of, 
or  is  connected  with,  plaintiff's  cause  of  action.  Bird  v.  St. 
Johns  Episcopal  Church,  supra.  Here  it  appears  that  there 
was  such  connection  between  the  cause  of  action  stated  in 
the  complaint  and  that  stated  in  the  sixth  paragraph  of 
answer.  Consequently  the  court  erred  in  sustaining  the  de- 
murrer to  that  paragraph. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  sixth  paragraph  of  answer,  and  for  further 
proceedings  not  in  conflict  with  this  opinion. 


Balzer  v.  Waring  et  al. 

[No.  21,874.    Filed  June  1,  1911.    Rehearing  denied  December  5, 

1911.] 

1.  Master  and  Servant. — Safe  Place. — Common  Law  Duty.— At 
the  common  law  the  master  was  required  to  exercise  ordinary 
care  to  provide  for  his  servants  a  safe  place  in  which  to  work, 
p.  588. 

2.  Master  and  Servant. — Relations  of. — Legislative  Control  over. 
— The  State  has  an  interest  in  the  welfare  of  its  citizens,  and 
may  impose  reasonable  restrictions  on  their  employment,    p.  589. 

3.  Master  and  Servant. — Factory  Act. — Violation. — Negligence. — 
Assumption  of  Risk. — The  violation  of  section  nine  of  the  factory 
act  (Acts  1899  p.  231,  §8029  Bums  1908),  requiring  employers  to 
guard  certain  machinery  and  appliances,  constitutes  negligence 
per  se;  and  an  employe  does  not  assume  the  risk  of  the  master's 
violation  of  such  net    pp.  589,  591. 

4.  Statutes. — Strict  Construction. — Factorg  Act. — Master  and 
£fen;an*.— Section  nine  of  the  factory  act  (Acts  1809  p.  231, 
§8029  Bums  1908),  being  penal  and  in  derogation  of  the  common 
law,  should  be  construed  strictly,  but  not  in  such  a  way  as  to 
thwart  its  beneficent  purpose,    p.  590. 

5.  Master  and  Servant. — Factory  Act.—-Contrihutori/  Negligence. 
— ^A  servant  to  be  entitled  to  recover  is  required  to  exercise  or- 
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dinary  care,  though  the  master  has  Tiolated  section  nine  of  the 
factory  act  (Acts  1809  p.  231,  §8029  Bums  1908).  p.  590. 
C  Masteb  and  Servant. — Unpuarded  Shaft, — Contributory  yegli- 
gcncc. — Proximate  Cause. — Jury. — Where  a  servant  was  operat- 
ing a  sewing  machine  upon  a  tahle  under  which  was  an  nn- 
guarded  power  shaft,  furnishing  the  power  to  operate  the  ma- 
chines on  such  table,  and  her  bobbin  and  shuttle  fell  upon  the 
floor,  her  act  in  stooping  and  looking  under  the  table  to  fiad 
such  articles,  causing  her  hair  to  be  caught  by  such  shaft,  does 
not  render  her  guilty  of  contributory  negligence  as  a  matter  of 
law,  but  is  a  question  for  the  jury,  especially  where  a  rale  re- 
quired her  to  pay  for  such  articles  unless  she  recovered  them, 
aiid  in  such  case  the  unguarded  shaft  will  be  considered  the  sole 
proximate  cause  of  the  servant's  injury  unless  her  own  negligence 
contributed  thereto,    pp.  591, 595. 

7.  Masteb  and  Servant. — yonsuif. — Evidence. — How  Considered.— 
On  a  motion  to  direct  a  verdict  for  defendant  In  a  personal  in- 
jury case,  only  the  evidence  favorable  to  the  plaintiff  will  be 
considered,    p.  594. 

8.  Negligence. — Contributory. — Burden  of  Proof. — The  burden  of 
proving  contributory  negligence  is  on  defendant,  but  it  may  be 
shown  by  plaintifiTs  evidence,    p.  594. 

9.  Master  and  Servant.  —  Contributory  \cgUgence.  —  Rules.— 
Factory  Act. — Evidence. — In  an  action  by  a  servant  for  injuries 
sustained  by  the  catching  of  her  hair  in  an  unguarded  shaft, 
evidence  that  such  servant  was  instructed  by  her  employer  that 
If  she  lost  anything  from  the  machine  she  was  employed  to  oper- 
ate she  would  have  to  pay  therefor,  and  that  on  certain  occasions 
she  had  been  so  compelled  to  pay,  is  admissible  on  the  question 
of  her  contributory  negligence  in  trying  to  obtain  an  article 
which  had  fallen  from  such  machine  under  such  shaft    p.  597. 

From  Huntington  Circuit  Court;  Charles  E,  Sturgis, 
Special  Judge. 

Action  by  Maynie  Baker  against  Larry  C.  Waring  and 
another.    From  a  judgment  for  defendants,  plaintiff  appeals. 

Reversed. 

W.  E.  Branyan  and  W.  A.  Branyan,  for  appellant 
Elam,  Fesler  d-  Elam  and  J.  Fred  France,  for  appellees. 

Cox,  J. — This  is  an  action  for  personal  injuries  caused  by 
the  failure  of  appellees  to  guard  a  certain  power  shaft  in 
their  factory,  pursuant  to  the  provisions  of  §9  of  the  factory 
act  of  1899  (Acts  1899  p.  231,  §8029  Burns  1908),  by  reason 
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of  which  failure  of  duty  appellant  was  permanently  injured. 
After  issue  formed  by  general  denial,  the  cause  was  sub- 
mitted to  a  jury  for  trial.  At  the  close  of  appellant's  testi- 
mony, the  court,  on  motion  of  appellees,  peremptorily  in- 
structed the  jury  to  return  a  verdict  for  appellees,  which  was 
done.  Appellant  relies  upon  this  action  of  the  trial  court, 
and  on  certain  adverse  rulings  excluding  evidence  offered 
by  her,  as  errors  compelling  a  reversal  of  the  cause.  The 
action  of  the  trial  court  in  non-suiting  appellant  was  taken 
upon  the  following  facts  established  by  the  testimony  given 
in  her  behalf.  At  the  time. appellant  received  her  injury, 
June  25,  1906,  appellees  were  conducting  a  glove  factory  in 
the  city  of  Huntington,  and  appellant  had  been  for  five 
months  in  their  employ,  sewing  gloves  with  a  power  machine. 
Said  machine  at  which  appellant  worked  was  oiie  of  a  large 
number  placed  about  three  feet  apart  on  a  long,  stationary 
table.  These  machines  alternately  fronted  either  side  of 
the  table,  and  the  women  operating  them  sat  at  their  respect- 
ive machines.  The  table  was  four  feet  wide,  and  was  sup- 
ported by  iron  legs  about  eight  feet  apart,  and  save  for  a 
narrow  board  running  along  on  either  side,  parallel  with  the 
table  and  attached  to  these  legs  near  the  floor,  the  space 
under  the  table  was  entirely  open.  Under  the  center  of  the 
table  there  was  placed  a  power  shaft  extending  the  length 
of  it,  with  pulleys  attached  about  three  feet  apart,  for  oper- 
ating the  machines  on  the  table.  This  shaft  was  not  guarded, 
but  both  it  and  the  pulleys  could  have  been  guarded  without 
in  any  way  interfering  with  the  efficiency  of  the  machinery. 
Appellant  operated  her  machine  while  sitting  in  a  chair  at 
the  table  facing  it.  On  the  day  of  said  injury,  and  prior 
thereto,  there  was  posted  in  the  factory — and  appellant 
knew  of  it — a  rule  that  all  parts  of  machines  broken  or  lost 
would  be  charged  to  the  employe  losing  or  breaking  a  part. 
While  sitting  at  her  machine  at  work  on  the  day  she  received 
her  injury,  appellant  dropped  the  bobbin  and  shuttle  of  her 
machine.    She  caught  the  bobbin,  but  the  shuttle  fell  to  the 
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floor.  She  arose  from  her  seat  to  search  for  it,  and  when 
a  thorough  search  about  her  chair  resulted  in  a  failure  to 
find  it,  she  stooped  and  looked  under  the  table,  to  do  which 
she  placed  one  hand  and  arm  and  her  head  and  shoulders 
thereunder.  WTiile  so  looking  to  see  if  the  shuttle  had  fallen 
throufirh  a  hole  in  the  floor  in  front  of  her,  and  near  to  the 
revolving  shaft,  strands  of  her  hair,  which  was  coiled  on 
her  head,  were  caught  by  the  shaft  and  wound  around  it. 
Appellant  knew  that  the  shaft  was  under  the  table,  and  that 
it  was  unguarded,  but  she  did  not  see  it  while  looking  for  the 
shuttle.  Most  of  her  hair  was  violently  torn  from  her  scalp 
and  she  was  severely  injured.  The  injury  and  nervous 
shock  accompanying  it  greatly,  injuriously  and  permanently 
affected  her  health,  so  that  at  the  time  of  the  trial  she  had 
lost  much  flesh,  and  had  become  emaciated  and  chronically 
nervous. 

At  common  law  there  rested  on  an  employer  the  general 
duty  to  exercise  reasonable  and  ordinary  care  to  provide  for 
the  employe  a  safe  place  in  which  to  work.  This  rule 
1.  of  the  common  law  was  evolved  to  fit  general  condi- 
tions. When  conditions  of  labor  were  simpler,  when 
there  was  little  congestion  of  machinery  and  labor  in  mills 
and  factories,  when  tools,  appliances  and  machinery  used  in 
productive  industry  were  less  complicated  and  complex, 
when  the  power  and  speed  of  machinery  were  not  so  great, 
when  labor  largely  served  apprenticeship  in  small  mills  and 
factories,  usually  under  the  careful  and  skilful  personal 
guidance  of  the  master,  when  life  in  all  of  its  phases  was 
more  deliberate,  the  rule  had  its  growth  and  was  reasonable 
in  the  duty  it  placed  upon  the  employer,  and  fairly  adequate 
to  protect  labor.  The  principal  upon  which  this  legal  duty 
rested  was  largely  ethical,  that  human  duty  of  man  to  man. 
But, 

**New  occasions  teach  new  duties; 
Time  makes  ancient  good  uncouth.** 

Conditions  in  industry  have  changed  with  the  speed  of 
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a  revolution.  Small  mills  and  factories,  with  primitive,  slow 
power  and  simple  machinery,  under  the  personal  direction  of 
the  owner,  have  fled  from  the  small  town  and  village.  Great 
mills  and  factories,  crowded  with  complex  machinery,  driven 
at  great  speed  with  powerful  engines,  have  taken  their 
places  in  the  large  centers  of  active  life.  Through  the  pro- 
duction by  inventive  genius  of  marvelously  efficient  ma- 
chinery, relatively  less  dependence  is  placed  upon  the  care- 
ful, deliberate  skill  of  the  workman  of  the  former  time.  De- 
mand has  arisen  for  multitudes  of  operatives,  in  a  large 
measure  young,  raw,  unskilled  and  without  experience  with 
machinery.  From  these  changed  conditions  accidents  to 
workmen  of  a  shocking  character  became  alarmingly  fre- 
quent. The  employer  did  not  readily  meet  the  need  for  the 
protection  of  his  employes  from  the  dangers  of  their  work, 
and  the  employes,  hurried  and  absorbed  by  their  duties,  fell 
victims  to  conditions.  The  just  conservatism  of  courts  made 
them  hesitate  to  extend  the  common-law  liability  of  the  em- 
ployer to  fit  the  changed  conditions.  The  rule  was  applied 
generally,  and  whether  the  failure  of  the  employer  to  take 
any  particular  precaution  for  the  protection  of  his  employe 
was  a  violation  of  his  duty  was  often  uncertain.    The 

2.  State  has  an  interest  in  the  welfare  of  its  citizens,  and 
through  its  lawmaking  power  it  may  impose  reason- 
able burdens  on  the  employers  of  labor  in  dangerous  pur- 
suits and  about  dangerous  machinery,  for  the  purpose  of 
lessening  the  danger. 

The  act  of  1899,  supra,  is  the  deliberate  act  of  the  State  by 
the  lawmaking  branch  of  its  government  to  make  just  pro- 
visions for  new  occasions  and  changed  conditions.  The 

3.  general  common-law  duty  is  by  it,  in  some  particulars, 
changed,  extended,  added  to,  enlarged  and  made  abso- 
lute and  specific.  Under  this  act  the  duty  of  the  employer 
to  protect  his  employes  from  the  dangers  of  power  shafting, 
such  as  that  operating  appellees'  machines,  by  reasonably 
efficient  guards,  which  can  be  applied  without  impairing  the 
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effectiveness  of  the  shafting,  and  which  will  prevent  danger- 
ous contact  with  the  employes  while  engaged  in  their  duties, 
becomes  an  imperative  one.  Employes  do  not  assume  the 
risk  of  injury  from  shafting  left  unguarded  by  a  violation  of 
the  duty  of  the  employer.  The  failure  to  comply  with  the 
statute,  which  specifically  requires  such  shafting  to  be 
guarded,  is  negligence  per  se,  for  which  the  employer  is 
bound  to  respond  in  damages  to  an  employe  injured  thereby. 
Monteiih  v.  Kokomo,  etc.,  Co.  (1902),  159  Ind.  149,  58  L.  R. 
A.  944;  Oreen  v.  American  Car,  etc.,  Co.  (1904),  163  Ind. 
135;  Buehner  Chair  Co.  v.  Feulner  (1905),  164  Ind.  368; 
Robertson  v.  Ford  (1905),  164  Ind.  538;  Bessler  v.  Laughlin 
(1907),  168  Ind.  38;  United  States  Cement  Co.  v.  Cooper 
(1909),  172  Ind.  599;  Espenlaub  v.  Ellis  (1904),  34  Ind. 
App.  163;  Baltimore,  etc.,  R.  Co.  v.  Cavanaugh  (1905),  35 
Ind.  App.  32  ;Robbins  v.  Fort  Wayne  Iron,  etc.,  Co.  (1908), 
41  Ind.  App.  557;  Evansville  Hoop,  etc.,  Co.  v.  Bailey 
(1909),  43  Ind.  App.  153;  Crawford  &  McCrimmon  Co.  v. 
Oose  (1909),  43  Ind.  App.  373;  Hohenstein-Hartmetz,  etc., 
Co.  v.  Matthews  (1910),  46  Ind.  App.  616. 

Being  highly  penal  and  in  derogation  of  the  common  law, 

it  is  perhaps  to  be  strictly  construed,  but  it  is  not  to  be 

wantonly  narrowed,  limited  or  emasculated  and  ren- 

4.  dered  ineffective  to  work  its  just  and  beneficent  pur- 
pose by  a  strained  construction  contrary  to  the  in- 
tent of  its  enactment,  as  shown  by  the  existing  wrongs  and 
conditions  intended  to  be  remedied,  and  the  declaration  of 
its  title,  that  it  is  an  act  providing  means  for  the  protection 
of  the  liberty,  safety  and  health  of  laborers  in  mills,  factories, 
etc. 

While  the  employe  does  not  assume  the  risk  of  injur>' 

from  machinery  left  unguarded  in  violation  of  the  employer's 

statutory  duty,  which  necessarily  inheres  in  his  em- 

5.  ployment  with  and  about  it,  he  is  still  bound  to  use 
reasonable  and  ordinary  care  to  guard  himself  fro?ii 

injury  therefrom,  and  a  failure  to  do  so,  resulting  in  his  in 
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jury  will  preclude  a  recovery  by  him,  notwithstanding  the 
employer's  neglect  of  duty,  Davis  Coal  Co.  v.  Polland 
(1902),  158  Ind.  607,  92  Am.  St.  319;  Monteiih  v.  Kokomo, 
etc,  Co.,  supra;  Buehner  Chair  Co.  v.  Feulner  (1905),  164 
Ind.  368 ;  United  States  Cement  Co.  v.  Cooper,  supra;  Espen- 
laub  V.  Ellis,  supra;  Buehner  Chair  Co,  v.  Feulner  (1902), 
28  Ind.  App.  479;  Baltimore,  etc,  JR.  Co.  v.  Cavanaugh, 
supra;  Bobbins  v.  Fort  Wayne  Iron,  etc.,  Co.,  supra. 

In  this  case  the  shafting  was  not  guarded.  It  could  have 
been  guarded  without  impairing  its  usefulness.  Such  shaft- 
ing, within  reach  of  the  clothing  and  person  of  the 
3.  employe,  is  notoriously  dangerous.  The  failure  on  the 
part  of  appellees  to  discharge  their  statutory  duty 
was  actionable  negligence.  Their  failure  to  guard  the  shaft, 
as  the  law  enjoins,  together  with  the  whirling  shaft  on  the 
one  hand,  and  the  action  of  appellant  in  stooping  under  the 
table  in  proximity  to  it  to  look  for  the  shuttle  of  her  machine, 
on  the  other,  alone  entered  into  and  were  influential  in  bring- 
ing about  her  injury.  Appellees  were  by  positive  law  guilty 
of  negligence  for  which  they  are  liable  to  respond  to  appel- 
lant in  damages,  unless  they  are  absolved  by  her  own  inter- 
vening act. 

"VVe  are  informed  by  counsel  for  appellees  that  the  trial 
court,  in  peremptorily  instructing  the  jury  to  find  for  ap- 
pellees, acted  on  the  assumption  that  the  unguarded  shaft 
was  not  the  proximate  cause  of  the  injury  to  appellant,  but 
that  her  own  conduct  constituted  in  law  contributory  negli- 
gence, and  was  such  proximate  cause. 

Appellees  violated  a  definite  statutory  duty  in  failing  to 
guard  the  shaft.  This  of  itself  was  negligence.  Appellant, 
to  whom  appellees  owed  the  duty  to  guard  the  shaft, 
6.  while  in  the  ordinary  course  of  her  duties  as  appel- 
lees' employe  was  injured  by  the  uncovered,  revolving 
shaft  Actuated  not  alone  by  the  natural  impulse  of  one 
working  at  the  machine,  as  she  was,  to  recover  a  part  nec- 
essary to  its  operation,  which  had,  as  such  things  will,  slipped 
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from  her  fingers,  and  probably  fallen  into  her  lap,  and 
thence  under  the  table,  but  also  impelled  by  the  rule  of  the 
shop,  that  required  payments  for  parts  lost,  she  looked  for 
it  and  was  hurt.  All  she  did  was  clearly  in  the  line  of  her 
dutias.  The  unguarded  shaft  was  obviously  a  proximate 
cause  of  her  injury. 

The  case  of  Besslcr  v.  Laughlin,  supra,  involved  an  omis- 
sion of  duty  by  the  employer  under  the  same  statute,  and 
this  court,  by  a  unanimous  concurrence,  approved  the  fol- 
lowing language  of  Gillett,  J.,  who  delivered  the  opinion  of 
the  court:  '^But  granting  that  the  omission  was  negligent, 
that,  without  the  intervention  of  any  supervening  cause,  the 
wrong  followed  the  injury  in  a  natural  sequence,  and  that 
the  negligence  and  the  injury  were  so  correlated  that  morally 
the  defendant's  omission  should  be  regarded  as  the  efiScient 
cause  of  the  wrong  complained  of,  it  may,  without  hesitation, 
be  affirmed  that  such  omission  should  be  regarded  as  a  prox- 
imate cause  of  the  injury.  Coy  v.  Indianapolis  Oas  Co. 
[1897],  146  Ind.  655.  To  borrow  from  the  thought  of  a 
leading  writer,  whose  text  upon  the  subject  was  quoted  in 
extenso  by  this  court  in  the  case  last  cited:  'The  law  is 
practical,  and  courts  do  not  indulge  in  refinements  and 
subtleties  as  to  causation  if  they  tend  to  defeat  the  claims  of 
natural  justice.  They  rather  adopt  the  practical  rule  that 
the  eflScient  and  predominating  cause  in  producing  a  given 
effect  or  result,  though  subordinate  and  dependent  causes 
may  have  operated,  must  be  looked  to  in  determining  the 
rights  and  liabilities  of  the  parties/  Here  a  statute  has 
been  enacted,  as  has  been  observed  in  other  jurisdictions  in 
interpreting  like  statutes,  in  extension  of  the  common-law 
duty  to  furnish  a  safe  place.  The  enactment  in  question  is 
a  legislative  recognition  of  the  fact  that  the  existence  of  such 
things  in  a  factory  as  open  vats  so  reduces  the  margin  of 
safety  that  accidents  will  thereby  not  infrequently  happei 
to  employes  while  in  the  line  of  duty,  and  so  the  lawmaking 
power,  becoming  at  once  a  conscience  and  a  jud^jcment  for  the 
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master,  has  declared  his  duty  in  the  premises.  As  to  those 
to  whom  the  duty  is  owing,  the  provisions  of  the  statute  are 
not  to  be  emasculated  by  acquitting  the  master  of  responsi- 
bility merely  because  he  can  point  to  some  nonresponsible  or 
nonnegligent  agency  in  the  line  of  causation,  where  his  own 
omission  was  in  reality  the  efficient  and  morally  responsible 
cause  of  the  injury.  It  was  said  by  the  supreme  court  of 
Iowa,  in  a  case  which  apparently  rested  on  the  common 
law:  Mt  is  argued  for  defendant  that  the  proximate  cause 
of  the  accident  was  either  the  negligence  of  Hopkins,  the  co- 
employe,  in  feeding  a  board  into  the  machine  while  plaintiff 
was  in  such  position  as  to  be  struck  by  it  when  thrown  out, 
or  the  blow  received  by  plaintiff  from  such  board,  and  not 
the  uncovered  cogwheels.  But,  excluding  the  negligence  of 
plaintiff  himself,  it  is  immaterial  whether  there  was  another 
concurrent  cause  for  the  injury,  if  the  injury  would  not 
have  happened  had  the  cogwheels  not  been  negligently  left 
unguarded.  The  very  purpose  of  guarding  the  cogwheels 
would  have  been  to  avoid  injury  to  an  employe,  if  by  some 
cause,  not  due  to  his  own  fault,  he  was  brought  within  reach 
of  them.'  Buehner  v.  Creamery,  etc.,  Mfg.  Co.  (1904),  124 
Iowa  445,  100  N.  W.  345,  104  Am.  St.  354.'' 

Proximate  cause  is  the  act  that  immediately  causes,  or 
fails  to  prevent,  an  injury  that  might  reasonably  have  been 
anticipated  would  result  from  the  negligent  act  or  omission 
charged,  and  without  which  such  injury  would  not  have  oc- 
curred. The  test  is  to  be  found  in  the  probably  injurious 
consequences  that  were  to  be  anticipated,  and  not  in  the 
number  of  subsequent  events  or  agencies  that  might  arise 
to  bring  about  such  consequences.  Evansville  Hoop,  etc.,  Co. 
V.  Bailey,  supra,  and  authorities  cited. 

Appellant  was  merely  doing  the  things  required  of  her, 

and  doing  them  in  the  way  of  ordinary  human  action.    But 

for  the  breach  of  duty  by  appellees,  appellant  would  not 

have  been  hurt.     It  was  the  originating  cause   and  the 

Vol.  176—38 


Digitized  by  LjOOQIC 


594  SUPREME  COURT  OP  INDIANA, 

Halzer  r.  Waring— 170  Iiul.  585. 

immediate  cause  of  her  injury.  It  was  clearly  the  sole, 
efficient  and  morally  responsible  cause,  unless  it  must 
be  said  as  a  matter  of  law  that  appellant  was  guilty  of  con- 
tributory negligence,  which  was  a  concurrent  proximate 
cause.  To  hold  otherwise  would  clearly  violate  the  very  pur- 
pose of  the  provision  of  the  statute  and  take  from  those  who 
>vork  in  mills  and  factories,  and  with  and  about  dangerous 
machinery  and  appliances,  the  protection  that  the  law  sought 
to  give  them.  In  such  places  and  about  such  machinery,  if 
the  statute  is  not  complied  with,  accidents  and  injuries 
must  happen  from  nonresponsible  agencies,  and  from  acts 
of  employes,  not  in  themselves  negligent,  and  to  absolve  the 
employer  from  liability  in  such  cases  is  to  nullify,  to  a  degree, 
the  statute  itself. 

This  leaves  us  merely  to  consider  whether,  on  the  facts 
disclosed,  appellant  was  guilty  of  contributory  negligence 
as  a  concurring  cause  of  her  injury — whether  her  conduct, 
under  all  the  facts  and  circumstances  shown,  supported  by 
all  the  intendments  and  inferences  to  be  drawn  therefrom 
favorable  to  her,  was  that  of  an  ordinarily  careful  person! 

It  of  course  needs  no  citation  of  authorities  to  sustain  the 
proposition  that  where  a  motion  for  a  nonsuit  by  a  per- 
emptory instruction  for  the  defendant  is  made  at 

7.  the  close  of  the  plaintiff's  evidence,  the  evidence  fav- 
orable to  plaintiff  is  taken  as  true,  and  it  is  supported 

by  all  fair  and  legitimate  inferences  that  may  be  drawn  from 
the  facts  established  thereby,  and  that  no  intendments  are 
to  be  made  in  favor  of  the  defendant. 

While  the  burden  of  establishing  contributory  negligence 

was  on  appellees,  that  burden  was  discharged  if  appellant's 

evidence,   aided  by   the  just  inferences  therefrom, 

8.  showed  her  to  be  guilty  of  contributory  negligence. 
Would   reasonable   men   draw   different   conclusions 

from  these  facts,  showing  the  circumstances  and  surround- 
ings, and  appellant's  conduct,  as  to  whether  her  conduct  was 
negligent  and  that  it  contributed  to  her  own  injury !    If  so, . 
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the  trial  court  invaded  her  rights  when  her  case  was  with- 
drawn from  the  free  consideration  of  the  jury  by  the  per- 
emptory instruction. 

Without  discussing  the  facts  shown  by  the  evidence,  we 
think  the  question  just  put  must  be  answered  in  the  affirma- 
tive.   Impelled  by  her  general  duty  to  operate  her  ma- 

6.  chine,  which  involved  her  duty  to  recover  a  part  nec- 
essary to  its  operation,  and  still  further  by  the  rule 
requiring  her  to  pay  for  lost  parts,  and  probably,  urged  to 
haste  by  the  fact  that  she  may  have  been  doing  piece  work  at 
a  nominal  price,  it  must  be  manifest  that  her  conduct  was 
such  that  the  average  judgment  of  twelve  men  of  varying  de- 
grees of  carefulness  should  have  been  taken  upon  it  to  de- 
termine whether  it  amounted  to  culpable  carelessness  rather 
than  the  judgment  of  one  man,  perhaps  cautious  in  the 
extreme. 

As  applicable  to  such  a  case  as  this,  this  court,  in  the 
case  of  Buehner  Chair  Co,  v.  Feulner,  supra,  has  quoted 
with  approval,  from  the  case  of  /Sioux  City,  etc.,  R, 
Co.  V.  Stout  (1873),  17  Wall.  657,  21  L.  Ed.  745,  the  fol- 
lowing:  *'Upon  the  facts  proven  in  such  cases,  it  is  a  matter 
of  judgment  and  discretion,  of  sound  inference,  what  is  the 
deduction  to  be  drawn  from  the  undisputed  facts.  Certain 
facts  we  may  suppose  to  be  clearly  established  from  which 
one  sensible,  impartial  man  would  infer  that  proper  care  had 
not  been  used,  and  that  negligence  existed;  another  man 
equally  sensible  and  equally  impartial  would  infer  that  prop- 
er care  had  been  used,  and  that  there  was  no  negligence.  It 
is  this  class  of  cases  and  those  akin  to  it  that  the  law  commits 
to  the  decision  of  a  jury.  Twelve  men  of  the  average  of  the 
community,  comprising  men  of  education  and  men  of  little 
education,  men  of  learning  and  men  whose  learning  consists 
only  in  what  they  have  themselves  seen  and  heard,  the  mer- 
chant, the  mechanic,  the  farmer,  the  laborer;  these  sit  to- 
gether, consult,  apply  their  separate  experience  of  the  affairs 
of  life  to  the  facts  proven,  and  draw  a  unanimous  conclusion. 
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This  average  judgment  thus  given  it  is  the  great  eflfort  of  the 
law  to  obtain.  It  is  assumed  that  twelve  know  more  of  the 
common  affairs  of  life  than  does  one  man;  that  they  can 
draw  wiser  and  safer  conclusions  from  admitted  facts  thus 
occurring,  than  can  a  single  judge." 

Also  in  the  same  case  the  following  language  in  Finegan 
V.  London,  etc.,  B.  Co.  (1889),  53  J.  P.  663,  is  quoted  and 
approved:  **I  think  to  make  questions  of  law  out  of  what 
are  in  their  real  nature  questions  of  fact  for  a  jury  does 
harm  and  not  good,  and  it  tends  to  unsettle  the  law  rather 
than  to  settle  it,  and  I  am  confirmed  in  that  view,  I  think, 
by  that  which  is  certainly  an  undoubted  but  deplorable  fact, 
that  whenever  questions  of  negligence  are  argued  and  put 
forward  as  questions  of  pure  law  then  the  diflSculty  arises^ 
and  in  most  cases  they  divide  judges  of  great  experience  an<f 
great  acuteness  more  than  any  other  questions  which  have 
ever  been  discussed  in  courts  of  justice." 

In  Buehner  Chair  Co.  v.  Feulner,  supra,  in  which  these 
quotations  are  made,  the  injured  employe  was  working  about 
a  power  machine  with  which  holes  were  bored  in  wood  with 
bits,  and  his  sleeve  was  caught  by  the  rapidly-revolving  and 
descending  bit,  and  his  arm  severely  injured  thereby,  and 
it  was  contended  that  his  contributory  negligence  concurred 
in  producing  his  injury.  In  the  opinion  of  GiUett,  J.,  it  was 
said:  *'Por  the  court  to  say,  as  a  matter  of  law,  in  a  case 
of  this  kind,  that  there  was  contributory  negligence,  and 
that  therefore  there  could  be  no  recovery,  would  be  to  leave 
but  little  room  for  the  operation  of  a  beneficent  statute." 

In  the  case  of  United  States  Cement  Co.  v.  Cooper,  supra, 
an  employe  in  attempting  to  step  over  an  uncovered  screw 
conveyor,  not  specifically  required  to  be  covered,  but  danger- 
ous and  within  the  purpose  of  §8029,  supra,  slipped  and 
stepped  into  the  turning  screw,  and  was  injured.  It  was 
held  that  the  question  of  his  contributory  negligence  was 
properly  for  the  jury.  See,  also,  Hohenstein-Hartmetz,  etc., 
Co.  V.  Matthews,  sxipra;  New  Castle  Bridge  Co.  v.  Doty 
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(1907),  168  Ind.  259,  265;  EvansvUle  Hoop,  etc.,  Co.  v. 
Bailey,  supra. 

We  have  no  authority  to  abridge  the  law,  and  therefore 
hold  that  the  trial  court  erred  in  instructing  the  jury  to 
find  for  appellees. 

During  the  trial  of  the  cause  appellant  offered  to  prove, 

in  answer  to  questions  submitted  to  her  and  another  witness 

in  her  behalf,  that  the  forewoman  in  charge  of  the 

9.  factory  had,  before  the  accident,  instructed  appellant 
that  if  she  lost  anything  connected  with  her  work  she 
must  hunt  for  it,  and  if  not  found,  that  she  would  be  com- 
pelled to  pay  for  it,  and  that  when  she  had  broken  a  shuttle 
shortly  before  the  accident  she  had  been  compelled  to  pay 
for  it.  This  testimony  was  excluded  by  the  court,  and  ap- 
pellant urges  that  this  is  an  error  that  prejudiced  her  cause. 
We  think  the  court  erred  in  excluding  this  evidence.  The 
jury  was  entitled  to  have  it,  as  it  bore  even  more  potentially 
and  specifically  on  appellant's  action  in  searching  for  the 
lost  shuttle  and  the  scope  of  her  duties  than  the  posted  notice. 

The  judgment  is  reversed,  with  instructions  to  the  lower 
court  to  ffrant  appellant's  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 


City  of  Union  City  v.  Murphy. 

[No.  21,990.    n\ed  December  5,  1911.] 

1.  Nuisance.  —  Wilful.  —  Cities.  —  Sewers.  —  Waters.  —  Conir 
plaint,— A  complaint  alleging  that  the  defendant  "knowingly,  wil- 
fully and  negligently"  turned  large  volumes  of  surface-water 
Into  a  sewer,  thereby  causing  the  water  to  back  into  plaintiff's 
cellar,  to  his  damage,  that  plaintiff  notified  defendant  thereof, 
that  defendant  refused  to  remedy  such  condition,  but  continued  to 
connect  other  lateral  drains  with  such  sewer,  thus  Increasing  the 
damage,  shows  a  wilful  and  not  a  negligent  injury,    p.  508. 

2.  Pij-^ADiNG. — Complaint.— Theor^f. —  A  complaint  must  proceed 
upon  a  definite  theory,  and  the  recovery  must  be  based  thereon, 
p.  509. 
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3.  Negligence.  —  Wilful  Injury,  —  Complaint.  —  Instructions.  —  A 
single  paragrapii  of  complaint  cannot  be  good  upon  the  theory  of 
negligence,  and  also  of  wilful  injury;  and  an  instruction  in  such 
a  case  that  the  plaintiff  may  recover  on  proof  of  negligence  or  of 
wilful  injury  is  erroneous,    p.  GOO. 

From  Randolph  Circuit  Court ;  James  8.  Engle,  Judge. 

Action  by  Martin  Murphy  against  the  City  of  Union  City. 
Froin  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Appellate  Court  under  §1405  Bumfc  1908,  Acts 
1901  p.  590.    Reversed. 

Theodore  Shockney,  for  appellant. 
8.  B.  Bell,  for  appellee. 

Myers.  J. — Appellee  brought  this  action  to  recover  dam- 
ages for  alleged  injury  to  his  property,  caused  by  api)eliant'S| 
alleged  converting  of  a  small  sanitary  sewer  into  a  storm  and 
surface-water  sewer,  as  a  result  of  which  the  sewer  beeane 
overloaded,  and  the  water  and  sewage  backed  into  appellee's 
cellar.  In  the  court  below  appellee  recovered  damages  ii 
the  sum  of  $275.  The  only  error  assigned  is  the  overruling 
of  the  motion  for  a  new  trial.  The  complaint  ii  in  a  single 
paragraph. 

Instructions  were  given,  to  the  eflPect  that  if  appellee  was 
damaged  through  the  negligence  of  appellant,  he  could  re- 
cover for  his  loss,  provided  he  could  show  that  he 

1.  was  free  from  contributory  negligence.  Other  in- 
structions were  given,  to  the  effect  that  if  the  jury 
should  find  that  noxious  and  offensive  material  was  forced 
into  appellee's  cellar,  as  a  result  of  the  construction  of  ad- 
ditional lateral  sewers  and  flood-water  catch-basins,  and  that 
appellee's  cellar  was  thereby  rendered  unwholesome  and  im- 
pure, and  his  residence  unhealthful  and  unfit  for  habitation, 
and  if  it  was  found  that  appellant  knew  these  facts,  then  it 
was  guilty  of  maintaining  a  nuisance,  and  there  was  no  ne- 
cessity for  appellee  to  prove  freedom  from  contributory  neg- 
ligence. It  is  contended  by  appellant  that  the  theory  of  the 
complaint  is  that  the  damage  was  caused  through  the  negli- 
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gence  of  appellant,  and  that  therefore  the  court  erred  in  giv- 
ing those  instructions  in  regard  to  nuisance  and  wilful  in- 
jury. The  complaint  in  this  case  recites  that  '* defendant- 
knowingly,  wilfully  and  negligently  turned  large  volunics  of 
surface-water  into  said  sewer,"  etc.  It  further  alleges  that 
appellee  was  not  guilty  of  contributory  negligence.  Appel- 
lant has  cited  several  cases  where  persons,  injured  by  trains, 
alleged  in  their  complaints  that  the  railroad  company  had 
"purposely,  wilfully  and  negligently"  caused  the  injury',  and 
it  was  held  that  the  complaint  did  not  charge  wilful  injury. 
The  groivid  for  these  decisions,  however,  was  that  the  facts 
related  in  the  complaint  showed  that  the  injury  was  not  in- 
tentional, and  the  mere  use  of  the  terms  "purposely"  and 
"wilfully"  was  not  sufficient  to  make  a  charge  of  wilful  in- 
iury.  In  this  case  the  facts  as  recited  in  the  complaint  do 
not  show  that  injury  was  unintentional,  but  just  the  opposite./ 
It  is  alleged  that  appellee  informed  appellant  that  he  was  be- 
ing damaged  by  backing  of  sewage  into  his  cellar,  but  that 
appellant  not  only  refused  to  remedy  this  condition,  but 
continued  to  connect  other  lateral  drains  with  the  sewer, 
thereby  increasing  the  damage  to  appellee.  We  think  that 
the  theory  of  the  complaint,  judged  from  its  general  scope 
and  tenor,  is  that  appellee  was  damaged  wilfully  or  inteu-' 
tionally. 

However,  as  contended  by  appellant,  the  cause  must  be 
tried  upon  a  single  theory,  and  plaintiff  must  recover  upon 

that  theory,  or  not  at  all.    In  the  case  of  Gregory  v. 
2.    Cleveland,  etc.,  R.  Co.  (1887),  112  Ind.  385,  387,  it 

is  said:    "There  is  a  clear  distinction  between  cases 


which  count  upon  negligence  as  a  ground  of  action  and  those 
wbrcfr  are  founded  upon  acts  of  aggressive  wrong  or  wilful 
ness,  and  a  pleading  should  not  be  tolerated  which  proceeds 
upon  the  idea  that  it  may  be  good  either  for  a  wilful  in- 
jury, or  as  a  complaint  for  an  injury  occasioned  by  neixVi^ 
gence.  It  should  proceed  upon  one  theory  or  the  other,  and 
is  to  be  judged  from  its  general  tenor  and  scope."    It  was 
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the  duty  of  the  court  to  determine  from  the  general  scope 
and  tenor  of  the  complaint  upon  what  theory  the 
3.    cause  was  to  be  tried,  and  to  give  instructions  ac- 
cordingly.    If  the   complaint   proceeded   upon  the 
theory  of  wilfuTiTljury^appellee  could  not  recover  for 
i  injury  caused  by  the  negligence  of  appellant,  even  though  tie 
.      court  should  find  facts  in  his  favor  showing  that  he  had  an        ^ 

(action  for  this  cause.  Therefore,  it  was  error  to  give  instruc- 
tions under  which  appellee  could  recover  eithep*Jf"wiIItil  ^ 
injury  or  for  injury  resulting  from  negligence.  rSatman  v. 
Snoddy  (1892),  132  Ind.  480;  Feder  v.  Field  (1889),  117 
Ind.  386;  Armacost  v.  Lindley  (1888),  116  Ind.  295;  Greg- 
ory V.  Cleveland,  etc.,  R.  Co.,  supra;  First  Nat.  Bank  v.  Boot 
(1886),  107  Ind.  224;  Cleveland,  etc.,  R.  Co.  v.  Qodman 
(1885),  104  Ind.  490;  Brown  v.  Will  (1885),  103  Ind  71; 
Bremmerman  v.  Jennings  (1885),  101  Ind.  253;  Cleveland, 
etc.,  R.  Co.  V.  Wynant  (1885),  100  Ind.  160;  Mescall  v.  TuUy 
(1883),  91  Ind.  96;  Thomas  v.  Dale  (1882),  86  Ind.  435j 

Appellant  also  contends  that  appellee  has  no  cause  of  ac- 
tion in  this  case  on  the  ground  of  negligence.  It  is  unneces- 
sary to  decide  this  question,  since  the  judgment  must  be 
reversed  upon  the  error  already  pointed  out  v 

The  judgment  is  reversed.  ^^ '     ''^'^ 

Monbg,  J.,  did  not  participate  in  this  decision. 'Z/ 

Stremmel  v.  Gaar,  Scott  &  Co. 

[No.  22,105.    Filed  December  6,  1911.] 

1.  Exceptions,  Bills  of. — Time  tor  Filing, — How  Secured.— St- 
tensions. — Appeal — Where  time  beyond  the  term  for  the  filing 

^of  a  bill  of  exceptions  was  not  granted  until  several  days  after 
the  overruling  of  the  motion  for  a  new  trial,  the  grant  Is  Toid; 
and  subsequent  extensions  of  such  time  will  not  operate  to  ren- 
der valid  a  bill  of  exceptions  filed  under  such  authority.    P-  ^1- 

2.  Exceptions,  Bills  of. — Time  for  Filing. — Extensions.— Bwc 
Shotvn. — Extensions  of  time  for  the  filing  of  bills  of  exceptions, 
when  granted  in  vacation,  can  only  be  shown  by  the  biU  of  ex- 
ceptions,   p.  602. 


V 
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3.  Appeal.— B«ZI«  of  Exceptions,— -When  not  Considered.— -BiUs  of 
exceptions  that  are  not  filed  according  to  law,  will  not  be  con- 
sidered on  appeal,    p.  602. 

Prom  Washington  Gircnit  Court;  Thomas  B.  Buskirk, 
Judge. 

Suit  by  Gaar,  Scott  &  Co.  against  George  W.  .Stremmel. 
Prom  a  decree  for  plaintiff,  defendant  appeals.  Transferred 
from  Appellate  Court  under  §1405  Bums  1908,  Acts  1901 
p.  590.    Affirmed. 

James  M,  Fippen  and  Frank  B.  Fippen,  for  appellant. 

Elliott  4&  Houston,  for  appellee. 

Monks,  J. — The  only  error  assigned  and  not  waived  calls 
in  question  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial.  It  is  insisted  by  appellant  that  the 
'*  decision  of  the  court  is  not  sustained  by  sufficient  evi- 
dence," and  that  it  ''is  contrary  to  law."  No  other  causes 
assigned  for  a  new  trial  are  urged  as  grounds  for  reversal 
of  the  judgment. 

These  causes  for  a  new  trial  depend  for  their  determina- 
tion on  the  evidence  which  is  not  in  the  record.  Appellee 
recovered  judgment  against  appellant.  Afterward  appellant 
filed  a  motion  for  a  new  trial,  which  was  overruled  by  the 
court,  to  which  ruling  appellant  excepted,  but  no  time  was 
then  given  in  which  to  file  a  bill  of  exceptions.  Several  days 
afterward,  the  court,  on  request  of  appellant,  granted  time 
beyond  that  term  of  court  within  which  to  file  a  bill  of  ex- 
ceptions. 

As  time  beyond  the  term  to  file  a  biU  of  exceptions  was 
not  granted  when  the  motion  for  a  new  trial  was  over- 
ruled, but  was  granted  several  days  afterward,  the 

1.  grant  was  without  authority  and  void,  for  the  reason 
that  the  court  can  only  grant  such  time  at  the  time 
and  in  the  manner  provided  by  statute,  which  is  at  the 
time  the  motion  for  a  new  trial  is  overruled.  §656  Bums 
1908,  §626  R.  S.  1881 ;  Huntington  Brewing  Co.  v.  Miles 
(1912),  177  Ind.  — ,  and  cases  cited. 
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Afterward,  at  the  May  term  of  said  court,  appellant  was 
granted  an  ''extension  of  twenty  days,  beyond  the  sixty 
days  given,  in  which  to  file  his  bill  of  exceptions."  After- 
ward, in  vacation,  another  extension  of  thirty  days  was 
granted  appellant  within  which  to  file  a  bill  of  exceptions. 
What  purports  to  be  a  bill  if  exceptions  containing  the  evi- 
dence was  filed  before  the  expiration  of  this  last  extension 
of  time. 

These  orders  for  reextension  of  time  were  void,  because 

the  statute  authorized  the  court  to  grant  an  extension  of  time 

after  the  expiration  of  the  term  in  cases  only  where 

2.  a  legal  extension  had  been  granted  during  said  term. 
Huntington  Bremng  Co.  v.  Miles,  supra.    Moreover, 

the  extension  of  time  granted  in  vacation  can  only  be  shown 
by  the  bill  of  exceptions,  and  no  mention  is  made,  in  what 
purports  to  be  a  bill  of  exceptions,  that  any  extension  of 
time  was  granted  within  which  to  file  said  bill.  Vandalia 
Coal  Co,  V.  Yemm  (1911),  175  Ind.  524. 
It  follows,  that  what  purports  to  be  a  bill  of  exceptions 
is  not  in  the  record,  and  cannot  be  considered.    Rose 

3.  V.  State  (1909),  171  Ind.  662;  Huntingtoii  Brewing 
Co,  V.  Miles,  supra. 

It  is  not  necessary  to  determine  whether  the  court  is 
authorized  to  grant  a  third  extension  of  time,  as  was  done  in 
this  case.  It  must  be  presumed  that  appellant's  motion  for  a 
new  trial  was  properly  overruled,  nothing  to  the  contrary 
being  shown  by  the  record.  Huntington  Bremng  Co,  v. 
Miles,  supra. 

Judgment  affirmed. 


Hawks  v.  The  State  of  Indiana. 

[No.  21,938.    Filed  December  7,  1911.] 

Intoxicating  Liquobs. — Sales  Vy  Druggists. — AppUcation,— Essen- 
tialft. — Evidence. — Evidence  that  defendant,  a  druggist  and 
licensed  pharmacist,  wrote  an  application  for  liquor  for  a  youn? 
man  whom  he  did  not  know,  calling  for  one  quart  of  whisky. 
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and  purporting  to  be  for  medicinal  purposes,  that  defendant  in- 
dorsed tliereon  tliat  he  believed  the  liquor  was  desired  for  such 
purpose,  that  the  application  was  signed  by  the  initials  only  of 
the  applicant's  Christian  name,  and  that  defendant  sold  such 
liquor  to  such  applicant  for  one  dollar,  justifies  a  conviction, 
though  the  applicant  testified  that  he  was  not  In  the  habit  of 
becoming  intoxicated,  the  statute  (§8352  Burns  1908,  Acts  1007 
p.  689,  §2)  requiring  the  vendor  to  know  that  the  applicant  is 
not  "in  the  habit  of  using  intoxicating  liquors  as  a  beverage," 
and  requiring  the  vendee  to  write  the  application  and  to  sign  it 
with  his  "full  and  correct  name." 

From  Elkhart  Circuit  Court ;  James  8.  Drake,  Judge. 

Prosecution  by  The  State  of  Indiana  against  Lewis 
Hawks.  From  a  judgment  of  conviction,  defendant  appeals. 
Affinned. 

Lou  W.  Vail,  for  appellant. 

Thomas  M.  Honan,  Attorney-General,  Edwin  Corr,  Thom- 
as H,  Branaman  and  James  E.  McCullough,  for  the  State. 

Cox,  J. — Appellant,  a  druggist  and  licensed  pharmacist, 
was  tried  by  the  court  below,  without  the  intervention  of  a 
jury,  for  selling  a  quart  of  whisky  without  a  physician's  pre- 
scription therefor,  or  an  application  written  and  signed  by 
the  purchaser,  in  violation  of  §2  of  the  act  of  1907  (Acts 
1907  p.  689,  §8352  Bums  1908).  From  a  conviction  in  the 
trial  court  he  appeals,  and  assigns  error  on  the  action  of  that 
court  in  overruling  his  motion  to  quash  the  affidavit  on  which 
he  was  tried  and  in  overruling  his  motion  for  a  new  trial. 

To  the  extent  that  the  motion  to  quash  and  the  ruling 
thereon  are  involved,  the  record  in  this  case  discloses  the  same 
defect  as  that  in  the  case  of  Scott  v.  State  (1911),  ante,  382, 
and  for  the  reasons  there  given  no  questions  as  to  the  cor- 
rectness of  the  trial  court's  ruling  on  the  motion  to  quash 
is  presented. 

Counsel  for  appellant,  in  an  interesting  brief,  earnestly 
contends  that  the  finding  of  the  court  is  contrary  to  law  and 
not  sustained  by  sufficient  evidence. 

The  testimony  of  the  buyer,  together  with  an  application 
to  purchase  the  whisky,  and  defendant's  indorsement  there- 
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on,  constitute  all  the  evidence  ^ven  in  the  cause.  This 
sole  witness,  Orby  A.  PeflSy,  a  young  man  twenty  years 
of  age  and  a  workman  in  a  factory  in  the  city  of  Goshen, 
testified  that  he  went  to  appellant's  drug  store  and  asked 
for  a  pint  of  whisky,  but  that  appellant  said  he  would 
not  sell  him  that  amount;  that  he  then  asked  for  a 
quart,  and  appellant  said  ''All  right,"  and  wrote  out  the 
application,  which  the  witness  signed,  gave  appellant  $1,  and 
got  the  whisky,  which  he  took  with  him  to  the  factory ;  that 
witness  did  not  have  a  prescription  from  any  physician,  and 
appellant  asked  for  none ;  that  witness  had  been  in  the  store 
before  and  made  pivchases,  but  could  not  say  that  he  ever 
before  bought  anything  from  appellant  hinuielf ;  that  he  did 
not  teU  appellant  that  he  wanted  the  whisky  for  medicinal 
purposes;  that  he  did  not  read  what  appellant  wrote,  and 
appellant  did  not  read  it  to  him,  but  he  knew  it  was  an  appli- 
cation for  the  purchase  of  whisky  for  medicinal  purposes; 
that  he  was  not  in  the  habit  of  becoming  intoxicated. 

The  application  and  appellant's  indorsement  thereon  are 
as  follows: 

''1/21/11 

I  hereby  apply  to  D.  H.  Hawks  for  1  qt.  of  whisky, 
to  be  used  for  medicinal  purposes  only. 

0.  A.  Peffly. 
In  my  opinion  the  above-named  applicant  desires  the 
liquor  mentioned  for  the  purpose  named,  and  for  no 
other  purpose. 

L.  K  Hawks  1/21^1." 

The  section  on  which  this  prosecution  is  based  provides, 
as  one  of  the  conditions  on  which  a  druggist  or  pharmacist 
may  sell  intoxicating  liquors  to  one  making  the  personal 
application  therein  provided  for,  that  the  applicant  must  be 
one  personally  known  to  the  seller,  and  who  is  known  by  him 
"not  to  be  a  person  in  the  habit  of  using  intoxicating  liquors 
as  a  beverage."  It  does  not  appear  from  the  evidence  either 
that  appellant  personally  knew  the  man  who  purchased  the 
whisky,  or  that  he  knew  he  was  not  in  the  habit  of  using  in- 
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toxicating  liquors  as  a  beverage;  but  the  contrary  inference 
is  justifiable. 

Indeed,  it  does  not  appear  that  the  witness  was  not  in  the 
habit  of  using  intoxicating  liquor  as  a  beverage.  His  testi- 
mony that  he  was  not  in  the  habit  of  becoming  intoxicated 
did  not  preclude  the  fact  that  he  might  habitually  use  intox- 
icating liquors  as  a  beverage.  If  appellant  sold  the  whisky  to 
Peflfly  and  at  the  time  Peffly  was  not  personally  known  to 
him,  or  if  he  sold  to  PefSy  without  knowing  him  ''not  to  be  a 
person  in  the  habit  of  using  intoxicating  liquors  as  a  bev- 
erage," such  sale  would  be  unlawful  under  the  provisions  of 
the  statute  in  question,  even  if  the  application  conformed  in 
all  respects  to  its  requirements,  and  in  the  face  of  this  evi- 
dence we  cannot  say  that  the  trial  court's  finding  of  guilty 
is  not  sustained  by  the  evidence.  Ryan  v.  State  (1910),  174 
Ind.  468. 

Moreover,  the  evidence  shows,  without  contradiction,  that 
appellant  himself  wrote  the  application,  and  that  PeflBy  did 
not  sign  his  full  name.  In  this  respect  the  conditions  in  the 
law,  upon  which  a  druggist  may  lawfully  sell  intoxicating 
liquors,  were  violated  in  two  particulars.  Section  8352, 
supra,  provides  that  the  application  shall  not  only  be  signed 
by  the  buyer  ''in  his  full  and  correct  name,"  but  that  it 
shall  be  written  by  him.  See  Ryan  v.  State,  supra,  where 
this  question  is  given  thorough  consideration. 

The  evidence  would  seem  to  support  the  inference  that  ap- 
pellant gave  rather  a  quick  and  inconsiderate  assent  to 
PeflBy 's  request  for  whisky,  and  we  cannot  say  that  the  trial 
court  did  not  justly  and  lawfully  convict  him. 

The  judgment  is  aflSrmed. 
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Bennett  et  al.  v.  Root  Furniture  Company. 

[No.  22,109.    Filed  December  8,  1911.] 

1.  Pleading. — Counterclaim. — Demurrer  to. — Form. — A  demurrer 
to  a  paragraph  of  answer  an4  to  one  of  counterclaim  on  the 
ground  that  "neither  paragraph  states  facts  sufficient  to  consti- 
tute a  cause  of  defense  to  plaintiffs  complaint,"  presents  no  ques- 
tion as  to  the  sufficiency  of  the  counterclaim,    p.  607. 

2.  Sales. — Conditional. — Ansicer  of. — Sufficiency. — An  answer.  In 
an  action  on  a  contract  for  the  sale  of  lumber,  that  the  lumber 
was  to  be  of  a  certain  iLind,  to  be  used  for  a  certain  purpose, 
and  to  be  suitable  for  such  purpose,  that  the  lumber  delivered 
was  not  of  such  kind  and  was  not  suitable  for  the  purpose,  that 
the  defendant  upon  the  delivery  thereof  notified  the  plaintiffs 
thereof  and  that  such  lumber  was  held  subject  to  plaintiffs'  order, 
is  sufficient     p.  C07. 

3.  New  Trial. — Grounds, — Btriking  out  Parts  of  Depositions, — 
Giving  Instructions. — Errors  in  striking  out  parts  of  depositions 
and  in  giving  instructions  can  be  raised  only  in  a  motion  for  a 
new  trial,     p.  008. 

4.  APTEAh.— Briefs.— Omission  of  Motion  for  yew  Trial — Waiver. 
— Appellants'  failure,  int  their  brief,  to  set  out  the  motion  for  a 
new  trial,  or  the  substance  thereof,  waives  any  question  thereon, 
p.  G08. 

6.  Appeal — Briefs. — Points. — ^Appellants*  failure,  in  the  "points" 
in  their  brief,  to  claim  error  In  the  overruling  of  their  moti<Hi 
for  a  new  trial,  waives  any  error  thereon,    p.  608. 

6.  Appeal. — Omission  of  Evidence. — Waiver. — Appellants*  failure 
legally  to  incorporate  the  bill  of  exceptions  containing  the  evi- 
dence In  their  transcript  on  appeal  waives  any  question  depend- 
ing on  the  evidence,    p.  609. 

From  Shelby  Circuit  Court ;  W,  M,  Sparks,  Judge. 

Action  by  William  A.  Bennett  and  another  against  the 
Root  Furniture  Company.  From  a  judgment  for  defend- 
ant, plaintiffs  appeal.  Transferred  from  Appellate  Court 
under  §1405  Bums  1908,  Acts  1901  p.  590.    Affirmed. 

J.  W,  Billman,  Wray  &  Campbell  and  A.  Betiinger,  for 
appellants. 
Hord  d-  Adams,  for  appellee. 

Monks,  J. — ^This  action  was  brought  by  appellants  against 
appellee  to  recover  for  25,768  feet  of  lumber,  alleged  to  have 
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been  sold  to  appellee  by  appellants.  The  complaint  is  in  the 
usual  form  of  action  upon  account.  Appellee  filed  an  answer 
in  two  para^aphs:  the  first  was  a  general  denial,  and  the 
second  stated  that  the  sale  of  lumber  was  conditional,  and 
that  appellee  had  refused  to  accept  the  lumber,  because  the 
conditions  of  the  sale  had  not  been  complied  with  by  appel- 
lants, and  it  had  given  notice  to  appellants  of  such  refusal. 
Appellee  also  filed  a  third  paragraph,  which  was  a  counter- 
claim, demanding  a  judgment  for  damages  for  freight  and 
other  expenses  paid  on  account  of  said  lumber. 

Appellants'  demurrer  to  said  second  and  third  paragraphs 
was  overruled  by  the  court.  To  said  second  and  third  para- 
graphs general  denials  were  filed. 

A  trial  of  said  cause  resulted  in  a  verdict  in  favor  of  ap- 
pellee for  $162.50  on  its  counterclaim,  and  that  the  lumber 
in  controversy  ''belongs  to  the  plaintiffs."  Over  appellants' 
motion  for  a  new  trial  and  motion  in  arrest  of  judgment, 
judgment  was  rendered  in  favor  of  appellee. 

It  is  first  contended  by  appellants  that  the  court  erred  in 
overruling  the  demurrers  to  said  second  and  third  para- 
graphs of  answer.    Said  demurrer  was  on  the  ground 

1.  that  "neither  paragraph  states  facts  sufficient  to  con- 
stitute a  cause  of  defense  to  plaintiffs'  complaint,  or 

to  the  cause  of  action  stated  in  plaintiffs'  complaint."  This 
form  of  demurrer,  while  it  may  have  been  appropriate  to  an 
answer,  was  not  appropriate  to  the  third  paragraph,  which 
was  a  counterclaim,  and  was  properly  overruled  as  to  said 
paragraph  for  that  reason.  Duffy  v.  England  (1911),  ante, 
575,  and  cases  cited;  Blue  v.  Capital  Nat.  Bank  (1896),  145 
Ind.  518. 

The  second  paragraph  of  answer  was  not  *'for  a  breach 

of  the  warranty  of  said  lumber,"  as  claimed  by  appellants, 

but  was  drawn  on  the  theory  that  the  sale  of  the  lum- 

2.  ber  was  a  conditional  sale ;  that  the  lumber  was  to  be 
of  a  certain  kind,  was  sold  for  a  certain  purpose,  and 

was  to  be  suitable  for  such  purpose,  all  of  which  is  alleged  in 
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detail,  and  that  if  not  as  represented  there  was  to  be  no  sale, 
and  the  lumber  would  remain  the  property  of  appellants. 
It  is  also  averred  in  said  second  paragraph  of  answer  that 
the  lumber  was  inspected  as  soon  as  it  arrived,  and  was 
wanting  in  quantity,  not  of  the  kind  sold,  decayed,  highly 
discolored,  doty  and  wholly  unfit  for  the  purpose  for  which 
it  was  sold;  that  appellee  refused  to  accept  it,  and  gave 
immediate  notice  to  appellants  of  such  defects,  and  that 
the  lumber  was  in  appellee's  yards  subject  to  appellants' 
orders.  Said  second  paragraph  of  answer  was  sufficient  to 
withstand  said  demurrer  for  want  of  facts,  and  the  court 
did  not  err  in  overruling  it.  Benjamin,  Sales  (7th  ed) 
§§600,  895,  896. 

Appellants  insist  that  ''the  court  erred  in  striking  out 
certain  portions  of  depositions,"  and  in  giving  ''certain  in- 
structions requested  by  appellee."    Such  rulings  of 

3.  the  court  can  only  be  questioned  by  assigning  them, 
as  causes  for  a  new  trial.    Appellants  have  not  set 

out  in  their  brief  any  motion  for  a  new  trial  or  the  sub- 
stance thereof,  nor  any  ground  assigned  therefor,  as  re- 
quired by  rule  twenty-two  of  this  court.    Appellants 

4.  have  therefore  waived  any  right  to  question  said  rul- 
ings if  made.    Hall  v.  McDonald  (1908),  171  Ind.  9, 

17,  and  cases  cited.     Nor  have  appellants  claimed  in  the 

points  stated  in  their  brief  that  the  court  erred  in  overruling 

their  motion  for  a  new  -trial.     They  have  thereby 

5.  waived  the  determination  of  any  question  in  regard 
to  said  instruction,  and  the  correctness  of  the  action 

of  the  court  in  sustaining  the  motion  to  strike  out  certain 
portions  of  said  depositions.  Marion  Tmst  Co.  v.  Blish 
(1908),  170  Ind.  686,  699,  700,  703, 18  L.  R.  A.  (N.  S.)  347; 
Pittsburgh,  etc.,  B.  Co.  v.  Lightheiser  (1907),  168  Ind.  438, 
467. 

Other  questions  argued  depend,  for  their  determination, 
on  the  evidence,  which  is  not  in  the  record,  for  the  reason 
that  the  bill  of  exceptions  was  filed  after  the  term  when 
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the  cause  was  tried,  and  no  time  was  given  beyond 
6.    the  term  to  file  a  bill  of  exceptions  at  the  time  the 

motion  for  a  new  trial  was  overruled.  Huntington 
Brewing  Co.  v.  Miles  (1912),  177  Ind.  — ,  and  cases  cited; 
Stremmel  v.  Oaar,  Scott  &  Co,  (1911),  ante,  600,  and  cases 
cited;  Rose  v.  State  (1909),  171  Ind.  662. 

Having  determined  all  the  questions  properly  raised  by 
appellants'  statement  of  points  in  their  brief  {Pittsburgh, 
etc.,  R.  Co.  v.  LigJitheiser,  supra)  and  finding  no  error,  the 
judgment  is  affirmed. 


Larue  et  al.  v.  American  Diesel  Engine 
Company. 

[No.  21,896.    Filed  December  12,  1911.] 

1.  Pleading.  —  Trial.  —  Procedure.  —  Simplification.  —  Code.  — 
The  purpose  of  our  code  was  to  simplify  the  procedure;  and  to 
that  end  the  distinction  between  the  pleading  and  practice  in  law 
and  in  equity  was  abolished,    p.  613. 

2.  MoBTGAOES.  —  Foreclosure.  —  Receivers.  —  Sales.  —  Suhse- 
quent  Chattel  Mortgages. — Intervening  Petitions. — Parties. — In 
a  suit  for  the  foreclosure  of  a  mortgage  on  real  estate,  including 
"all  machinery  ♦  ♦  ♦  that  may  hereafter  be  placed  upon  said 
premises,"  a  receiver  having  been  appointed  and  a  sale  having 
been  made  under  foreclosure  and  a  deed  having  been  made  in 
pursuance  thereof  to  the  mortgagees,  a  subsequent  vendor  of 
certain  machinery  located  on  such  land  may,  by  an  intervening 
petition,  litigate  Its  right  to  remove  such  machinery,  since  the 
law  favors  the  litigation  of  all  claims  in  one  proceeding  where 
the  rights  of  the  parties  can  be  conserved,    pp.  61.3.  614. 

3.  PLEADiNO.—Lajr. — Equity. — The  abolition  of  the  distinctions  be- 
tween the  pleading  and  practice  In  proceedings  at  law  and  in 
equity  did  not  affeot  the  substantive  rights  of  parties,  but  merely 
permitted  causes  and  defenses  of  whatever  nature  to  be  litigated 
in  one  case.    p.  613. 

4.  Mortgages. — Real. — Priority, — Fraud. — A  real  estate  mortgage 
on  a  tract  of  land  including  "all  machinery,  apparatus  and  appli- 
ances of  whatever  description  that  may  hereafter  be  placed  upon 
said  premises**  Is  superior  to  a  subsequent  contract  of  conditional 
sale  on  a  stationary  engine,  placed  on  such  premises  as  a  part  of 
a  power  plant  thereon,  an  agent  of  the  vendor  having  falsely 

Vol.  17e-39 
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assured  sueb  real  estate  mortgagee  at  the  execatlon  of  sach  real 
estate  mortgage  that  such  engine  had  been  paid  for.    pp.  615, 619. 

5.  MoBTOAGEs. — Real. — Sales, — Removal  of  Chattels. — Indemnity 
BondM. — Finding. — In  a  suit  by  a  vendor  of  chattels  against 
the  mortgagee  of  real  estate,  a  finding  for  the  plaintiff,  but  re- 
quiring it  to  give  an  indemnity  bond  to  cover  the  cost  of  damage 
done  by  the  removal  thereof,  indicates  that  damage  wUl  accrue 
to  the  real  estate  by  the  renewal  of  such  chattels,    pp.  617,620. 

0.  Mortgages. — Intervening  Petition  Asserting  Legal  Rights.— 
Equitable  Recovery. — ^A  vendor  of  chattels  who  asserts  a  legal 
right  thereto,  under  a  contract  wherein  It  retains  title  until  the 
goods  are  paid  for,  and  which  goods  are  apparently  covered  by 
a  mortgage  on  the  real  estate,  must  recover  on  the  strength  of 
such  legal  claim  and  not  by  virtue  of  an  equitable  daim.  pp. 
618, 620. 

7.  Equrrv. — Innocent  Persons. — Loss  hy. — ^Where  one  of  two  equal- 
ly innocent  persons  must  suffer  a  loss,  he  who  puts  it  in  the 
power  of  one,  or  confers  the  apparent  authority  upon  one,  to 
injure  another,  must  bear  the  loss.    p.  619. 

8.  Principal  and  Agent. — Secret  Instructions. — ^A  principal  is 
bound  by  the  acts  and  declarations  of  his  agent  within  the  scope 
of  his  general  employment,  regardless  of  secret  instructions  to 
the  contrary,    p.  620. 

0.  Estoppel. — Agents*  Declarations. — ^A  principal  Is  estopped  by 
the  acts  and  declarations  of  his  agent  within  the  general  scope  of 
his  employment    p.  620. 

10.  Mortgages. — Priority. — Notice. — ^A  mortgage  of  real  estate  duly 
record  (Ml  for  three  months  prior  to  the  execution  of  a  contract 
of  conditional  sale  of  goods  apparently  covered  by  the  mortgage, 
constitutes  constructive  notice  of  the  rights  of  such  mortgagee, 
p.  621. 

From  Howard  Circuit  Court;  J.  F.  Elliott,  Judge. 

Intervening  petition  by  the  American  Diesel  Engine 
Company  against  Gilbert  Larue  and  others.  Prom  a  decree 
for  plaintiff,  defendants  appeal.    Reversed. 

Whernj  &  Morgan,  Bagot  <&  Bagot  and  Blacklidge,  Wolf 
cfe  Barnes  J  for  appellants. 

Orlf)  L.  Cline,  James  F.  Morrison  and  Joseph  C.  Herron, 
for  appellee. 

Myers,  J. — ^Appellants,  as  copartners,  were  the  owners  of 
certain  real  estate  in  the  town  of  Fairmount,  Grant  county, 
Indiana,  upon  which  they  had  constructed  and  were  oper- 
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ating  an  electric  lighting  plant.  They  sold  the  property 
to  one  Ingler  on  payments,  and  took  from  him  a  mortgage 
to  secure  the  unpaid  purchase  money.  Default  was  made 
in  payment,  a  suit  was  brought  to  foreclose  the  mortgage, 
which  proceedings  ripened  into  a  deed,  upon  a  purchase  by 
appellants  at  sheriff's  sale.  Upon  filing  the  complaint  for 
foreclosure  a  receiver  was  appointed,  and  continued  in  pos- 
session under  the  order  of  the  court,  pending  the  year  for 
redemption.  The  decree  of  foreclosure  was  entered  June  8, 
1905,  and  sale  was  made  thereunder  August  2,  1905.  Ap- 
pellee, on  March  26,  1906,  by  leave  of  court,  filed  its  peti- 
tion under  the  original  cause,  to  which  it  had  not  been  made 
a  party,  for  leave  to  file  an  intervening  petition,  which  was 
granted,  and  notice  was  ordered  to  be  given  to  appellants 
returnable  April  9,  1906.  This  was  a  petition  claiming  that 
appellee  was  the  owner  of  certain  property  put  upon  the 
land  by  Ingler  after  his  purchase,  to  wit,  an  oil  engine 
and  appurtenances,  under  a  written  contract  that  title 
should  remain  in  appellee  until  full  payment  should  be 
made.  Appellants  appeared  and  demurred  to  it,  on  the 
grounds  of  want  of  jurisdiction  of  the  court  over  the  per- 
sons of  appellants,  want  of  juridiction  of  the  subject-matter, 
and  insufficiency  of  facts  to  constitute  a  cause  of  action.  The 
overruling  of  these  demurrers  presents  the  first  alleged 
error  assigned,  the  contention  of  appellants  being  that,  as 
it  was  a  mere  question  of  title,  appellee  was  relegated  to  its 
action  at  law,  and  that  its  petition  for  intervention  had  no 
place  in  the  proceedings  in  foreclosure. 

The  petition  sets  out  the  following  facts :  On  October  1, 
1904,  appellants,  who  were  the  owners  of  certain  real  estate 
upon  which  was  located  machinery  for  the  generation  of 
electricity,  conveyed  it  to  one  Ingler,  and  took  back  from 
him  a  purchase-money  mortgage  to  secure  $20,000  in  pay- 
ments, which  mortgage  by  its  terms  included 

"also  all  machinery,  apparatus  and  appliances  of  what- 
soever description  that  may  hereafter  be  placed  upon 
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said  premises  or  installed  as  part  of  said  lighting  and 
power  plant,  or  used  as  an  adjunct  thereto,  until  the 
mortgage  has  been  fully  paid  and  satisfied. '* 

It  also  included  all  wires,  poles  and  other  appliances  which 
were  a  part  of  the  plant,  and  located  on  the  property  of  other 
persons.  On  September  29,  1904,  a  proposal  was  made  to 
Ingler  to  sell  to  him  on  payments,  under  a  written  contract 
to  be  subsequently  accepted  by  an  executive  officer  of  ap- 
pellee before  it  became  binding  on  it,  an  oil  engine  with  its 
appurtenances,  and  to  install  such  engine  for  a  stated  price. 
The  contract  provides  that 

''it  is  mutually  agreed  and  understood  that  the  title  to 
the  engine  and  equipment  described  in  the  above  specifi- 
cations shall  remain  in  said  company  [appellee]  until 
all  said  payments  shall  have  been  made  in  full.  The 
purchaser  agrees  to  do  all  acts  necessary  to  perfect  and 
maintain  title  in  said  company." 

Then  follow  provisions  for  retaking  the  property  on  default 
in  payment.  The  engine  was  shipped,  and  was  set  up  on  the 
real  estate  by  appellee,  and  was  ready  for  use  March  28, 
1905,  in  accordance  with  the  contract,  but  was  never  used. 
The  petition  then  alleges  that  on  April  3,  1905,  appellants 
instituted  a  suit  to  foreclose  their  mortgage  against  Ingler; 
that  a  receiver  was  appointed;  that  such  receiver  took  pos- 
session of,  and  operated,  the  plant ;  that  a  decree  was  entered 
find  the  propei'ty  sold  to  appellants;  that  appellee  was  not 
a  party  to  the  suit ;  that  the  reoeiver  had  possession,  and  that 
appellee  had  demanded  possession,  and  that  neither  the  re- 
ceiver nor  appellants  would  permit  the  property  to  be  re- 
moved, which  appellee  claimed  the  right  to  remove  by  reason 
of  default  in  payments,  and  that  appellants  denied  right  of 
possession  in  appellee,  its  ownership,  and  that  the  property 
could  be  removed  without  damage  or  injury  to  the  real  es- 
tate. The  petition  prayed. for  an  order  authorizing  the  re- 
moval of  such  property. 

Appellants'  position  is  that  appellee  was  nowise  inter- 
ested in  the  issue  presented  by  the  foreclosure ;  that  its  daim 
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of  title  was  wholly  independent  of,  and  could  not  be  liti- 
gated in,  that  suit,  but  must  be  the  subject  of  an  independ- 
ent suit,  and  that  as  a  cross-complaint  the  petition  is  insuf- 
ficient. In  some  sense  appellants'  position  may  be  true; 
that  is,  appellee  was  not  interested  in  the  issue  of  the  fore- 
closure of  the  mortgage,  and  the  question  could  have  been 
litigated  in  an  independent  suit ;  but  appellee  was  interested 
in  the  subject-matter  of  that  suit,  for  appellants  were  claim- 
ing that  the  property  in  question  was  covered  by  their  mort- 
gage.   The  policy  of  our  code  was  to  simplify  the  pro- 

1.  cedure,  and  end  litigation  with  the  minimum  of  time 
and  expense,  so  long  as  this  may  be  consistently  done 

under  the  settled  principles  of  law.  To  that  end,  the  dis- 
tinction between  the  pleading  and  practice  in  law  and  in 
equity  is  abolished.    §249  Burns  1908,  §249  R.  S.  1881. 

We  have  no  specific  statute  for  intervention,  except  such 

as  may  be  inferred  from,  or  may  arise  under  §273  Bums 

1908,  §272  R.  S.  1881,  where  the  court  is  required 

2.  to  cause  other  persons  not  parties  to  the  record 
to  be  made  parties  where  a  complete  determination 

of  the  controversy  cannot  be  had  without  their  presence, 
and  we  take  it  that  even  that  statute  would  not  authorize 
the  litigation  of  a  wholly  collateral  issue.  Had  appellee 
been  made  a  party  to  the  original  suit  for  foreclosure, 
it  cannot  be  doubted  that  it  would  have  been  a  proper 
party,  and  that  the  question  could  have  been  properly 
litigated  there.  The  rule  laid  down  in  Jones,  Mortgages 
§1445,  and  quoted  in  the  case  of  Pancoast  v.  Travelers  Ins. 
Co.  (1881),  79  Ind.  172,  176,  is  one  applicable  to  strictly 
chancery  procedure,  which  is  abrogated  by  statute;  and 
it  was  invoked  in  that  case  for  the  purpose  of  affirming 
the  judgment,  because  it  was  otherwise  right,  and  no 
harm   had  been   done   to   the   petitioners.     In   the 

3.  distinction  between  the  pleading  and  practice  in  law 
and  in  equity,  the  statute  has  not  changed  the  rules 

of  law  as  to  the  rights  of  parties  {Matlock  v.  Todd  [1865], 
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25  Ind.  128),  nor  abridged  the  inherent  powers  of  courts, 
nor  affected  the  rights  of  parties  in  the  remedies  formerly 
given,  except  to  change,  in  some  respect,  the  forms  of  the 
remedies.  Emerick  v.  Miller  (1902),  159  Ind.  317.  Legal 
and  equitable  remedies  may  be  joined  in  the  same  action, 
and  legal  and  equitable  defenses  interposed.  Field  v. 
Brown  (1896),  146  Ind.  293. 

In  this  case,  appellee  was  directly  interested  in  part  of 
the  subject-matter  of  the  suit.     The  property  was  in  the 

possession  of  an  officer  of  the  court.    Under  the  law, 
2.    that  possession  could  not  be  interfered  with  without 

the  court's  permission.  That  permission  it  could 
withhold  or  grant  in  its  discretion.  The  property  was 
claimed  under  the  mortgage,  decree  and  sale,  and  its  pos- 
session was  claimed  by  the  court  as  a  part  of  the  security; 
and  while  appellee,  by  the  permission  of  the  court,  might 
have  brought  an  independent  suit,  it  was  not  bound  to  do 
BO.  The  situation  might  have  been  further  complicated.  As 
was  said  in  the  case  of  Cambria  Iron  Co.  v.  Union  Trust  Co. 
(1900),  154  Ind.  291,  296,  48  L.  R.  A.  41 :  "It  is  the  spirit 
of  our  code  to  settle  in  a  single  action  the  rights  and  equities 
of  all  persons  interested  in  the  subject-matter,  and  to 
simplify  the  rules  of  practice  and  pleading,  as  far  as  the 
same  may  be  done  with  due  regard  to  the  just  defermination 
of  the  controversy.  To  accomplish  this  end,  therefore,  on*» 
not  a  party,  and  having  an  interest  in  the  subject-matter  cf 
a  pending  action  that  may  be  adversely  affected  by  the  suit, 
wiy  be  permitted  by  the  court  upon  a  proper  showing,  under 
§273  Burns  1894  [§273  Burns  1908,  §272  R.  S.  1881],  to 
come  into  the  case  for  the  protection  of  whatever  right  or 
interest  he  may  have  in  the  subject-matter."  The  distinc- 
tion between  that  case  and  this  one  is,  that  the  suit  here  was 
not  pending,  but  the  subject-matter  was  in  the  custody  of 
the  law,  and  it  was  a  matter  within  the  discretion  of  the 
court  whether  it  would  let  appellee  in  to  proffer  a  claim  of 
title  to  the  property,  and  we  cannot  say  that  it  was  abused. 
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If  the  application  had  been  denied,  we  probably  would 
not  have  interfered  with  such  order.  As  it  stands,  appellee 
came  into  the  court  making  claim  to  certain  property  in 
the  possession  of  the  receiver,  and,  setting  out  its  claim  of 
title,  asked  for  possession  and  removal.  We  think  there 
can  be  no  reversible  error  in  the  court's  action  in  that  re- 
spect The  policy  of  such  action  has  received  approval  in 
many  jurisdictions.  17  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
180  et  seq.;  16  Cyc.  201,  202. 

The  real  controversy  is  as  to  the  law  applicable  to  the 
facts  in  the  case.    The  deed  from  appellants  to  Ingler  was 

dated  and  acknowledged   September  27,   1904,  and 
4.     was  placed  the  same  day  in  escrow,  and  was  recorded 

October  19,  1904.  The  mortgage  from  Ingler  to  ap- 
pellants was  dated  and  signed  October  1,  acknowledged  Oc- 
tober 14,  and  recorded  October  21.  The  purchase  price  of 
the  property  was  $24,000,  of  which  sum  $4,000  was  paid 
concurrently  with  the  delivery  of  the  deed.  The  date  of  the 
proposal  to  Ingler  to  install  the  engine  was  September  29, 
1904,  and  its  approval  by  tlie  executive  oflScer  of  appellee 
was  October  6,  1904.  The  proposal  was  signed  by  appellee 
**by  S.  Jerome  Johnson,  Resident  Sales  Agent,  Indianapolis, 
Indiana,"  followed  by  a  formal  acceptance  in  writing  by 
Ingler,  and  this,  in  turn,  by  an  acceptance  in  writing  by 
appellee's  executive  officer.  Ingler  had  no  property  or 
means.  Johnson,  when  he  first  appeared,  represented  him- 
self to  appellants  as  the  agent  of  appellee,  and  proposed 
purchasing  their  property  for  the  purpose  of  installing  one 
of  appellee's  engines,  as  a  sample  from  which  to  sell  oil 
engines,  and  his  proposition  was  to  pay  cash.  A  few  days 
later  he  came  back  with  a  man  whom  he  introduced  as  Ingler. 
When  it  c?.me  to  closing  the  option,  he  represented  that  he 
had  purchased  and  paid  for  an  engine  to  be  installed  in  the 
plant,  and  that  his  money  was  reduced.  He  represented  to 
them  that  they  were  safe,  as  the  mortgage  would  cover  the 
engine  and  its  appurtenances,  and  they  agreed  to  accept 
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the  balance  of  the  purchase  price  in  payments,  and,  at  John- 
son's  special  instance,  the  following  clause  was  inserted  in 
the  mortgage,  after  including  the  real  estate,  chattels  and 
chattels  real,  and  all  machinery  connected  with  the  plant: 

''Also  all  machinery,  apparatus  and  appliances  of 
whatever  description  that  may  hereafter  be  placed  upon 
said  premises,  or  installed  as  a  part  of  said  Ughting  and 
power  plant,  or  used  as  an  adjunct  thereto,  until  this 
mortgage  has  been  fully  paid  and  satisfied.'* 

He  directed  that  a  deed  be  made  to  Ingler,  giving  as  a  rea- 
son that  he  had  not  yet  perfected  the  intended  incorporation. 
No  corporation  was  ever  formed.  Johnson  took  charge  of 
the  plant  upon  the  delivery  of  the  deed,  which  was  about 
the  middle  of  October.  The  work  of  installing  the  engine 
began  about  the  last  of  January,  1905.  An  old  building  was 
removed  from  the  site,  and  another  building  of  concrete 
blocks  erected,  and  in  this  the  engine  was  installed  by  ex- 
cavating an  area  sir  and  a  half  feet  wide,  twenty-four  feet 
long  and  nine  and  a  half  feet  vertical,  and  filling  the  whole 
solidly  ^ith  concrete,  in  which  anchor  bolts  with  heads  were 
vertically  imbedded  to  a  depth  of  six  feet,  which  held  the 
engine  in  place.  It  appears  from  the  evidence  that  one  Me- 
Carty  was  a  general  sales  agent  of  appellee,  at  Indianapolis* 
Whether  he  had  authority  to  employ  Johnson  does  not  ap- 
pear, except  inferentially,  but  Johnson  represented  himself 
to  appellants  to  be  a  sales  agent  of  appellee,  and,  it  is 
claimed  by  appellants,  in  the  presence  of  McCarty,  who  said 
nothing.  It  is  also  claimed  by  appellants  that  Johnson  rep- 
resented to  appellants,  in  McCarty *s  presence,  that  he  had 
purchased  the  engine  and  had  paid  for  it,  and  that  Mc- 
Carty stated  that  appellee  sold  engines  for  cash  only.  Ap- 
pellee did  in  some  sense  acknowledge  Johnson  as  its  agent, 
for  it  approved  the  proposition  of  sale  to  Ingler,  which  was 
signed  by  Johnson  as  appellees  "resident  sales  agent." 
That  JfcCarty  held  out  to  appellants,  or  at  least  permitted 
Johnson  to  hold  out  to  them,  that  he  was  an  agent  of  ap- 
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pellee,  is  abundantly  established  by  the  evidence.  There 
was  some  direct  correspondence  between  Johnson  and  ap- 
pellee during  October,  1904,  in  regard  to  sales  of  engines. 
Appellants  had  no  knowledge  of  the  title  contract,  but  relied 
upon  the  representations  of  Johnson,  both  out  of,  and  in  the 
presence  of  McCarty,  that  the  engine  had  been  paid  for,  and 
they  were  induced  to  take  the  mortgage.  Johnson's  evi- 
dence was  not  obtained,  nor  his  whereabouts  accounted  for 
on  the  trial.  There  is  an  apparent  conflict  between  appel- 
lants and  the  son  of  Larue  on  the  one  hand  and  McCarty 
on  the  other,  as  to  two  points:  the  latter  claimed  that  be- 
tween September  29,  1904,  and  October  6,  1904,  he  had  said 
to  appellants,  upon  inquiry  by  them  of  him  as  to  Ingler's 
responsibility,  that  he  did  not  know  as  to  that,  but  that  he 
was  getting  $2,000  cash,  and  that  would  pay  for  installing 
the  engine,  and  if  Ingler  did  not  pay  he  would  take  it  out, 
and  that  he  had  not  said  to  appellants  that  appellee  never 
sold  on  time,  while  appellants,  and  the  son  of  one  of  them, 
deny  that  any  such  statement  was  made,  claiming  that  the 
talk  about  the  payment  of  $2,000  and  taking  the  engine  out, 
was  after  it  had  been  installed.  The  alleged  conversation 
between  McCarty  and  appellants  was  not  inconsistent  with, 
or  at  variance  with  Johnson's  statement  that  the  engine  had 
been  paid  for,  as  it  occurred,  if  at  all,  before  his  statement 
was  made. 

It  is  shown  that  the  engine  could  not  be  removed  without 
breaking  up  the  cement  foundation,  in  itself  a  very  difficult 
and  expensive  thing,  or  by  cutting  into  it  in  different  places 
at  right  angles  to  the  bed-plates  of  the  engine,  at  such  width 
and  depth  as  that  jacks  could  be  placed  under  the  bed- 
plates, the  lowest  estimates  fixed  at  twelve  inches  deep  hori- 
zontally, and  twelve  inches  deep  vertically,  and  raising  the 
engine,  that  weighed  twenty  tons,  and  cutting  off  the  anchor 

bolts,  and  that  the  foundation  would  be  left  prac- 
5.    tically  worthless.    The  court  did  not  make  a  special 

finding  of  the  facts,  but  did  make  a  full  general  find- 
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ing,  in  which  it  found  that  appellee  was  the  owner  of  and 
entitled  to  remove  the  property.  The  court  made  no  find- 
ing as  to  whether  the  real  estate  would  be  damaged  by  the 
removal,  unless  it  be  inferred  from  a  finding  that  it  was 
entitled  to  removal,  but  as  indicating  the  mind  of  the  court 
upon  the  question,  appellee  was  required  to  file  a  bond  for 
$1,500  for  the  payment  of  the  damage  that  would  accrue 
by  the  removal.  It  must  be  apparent  that  if  appellee  was 
entitled  to  take  the  property,  it  was  because  the  real  estate 
would  not  be  damaged,  and,  if  so,  it  should  not  have  been 
required  to  give  a  bond  of  indemnity,  so  that  the  infer- 
ence is  irresistible  that  it  was  not  found  that  the  real  es- 
tate would  not  be  damaged.  It  is  manifest  that  the  court 
sought  to  adjust  the  questions  before  it  upon  wholly  equit- 
ablp  considerations.  Appellants  had  sold  the  property  for 
$24,000.  They  had  received  $4,000  cash,  and  had  bid  in  the 
property  at  sheriff's  sale  for  $18,000.  The  value  of  .the 
engine  in  place  was  $11,500,  and  the  value  of  the  new  build- 
ing was  from  $800  to  $1,000.  Johnson  received  about  $250 
net  per  month  during  the  time  he  was  in  possession,  and  put 
nothing  back  into  the  plant  except  the  building,  and  such 
sum  as  he  may  have  paid  in  installing  the  engine.  Appel- 
lants sold  the  property  pending  the  suit,  including  the  en- 
gine, but  at  what  price  does  not  appear,  and  their  deed  ex- 
cepted the  engine  from  the  warranty,  and  the  vendee  as- 
sumed the  payment  of  the  legal  fees  of  the  pending  litiga- 
tion. Under  these  facts,  the  reason  of  the  course  pursued 
by  the  court  becomes  somewhat  apparent,  in  the  attempt  to 
adjust  the  question  on  purely  equitable  grounds.  Appellee 
made  its  claim  as  of  a  legal  right,  and  stood  upon  that  claim. 
If  that  claim  was  valid,  it  should  not  have  been  required  to 
give  a  bond  of  indemnity  as  against  damage  to  the  real  es- 
tate, unless  it  could  be  said  that  it  was  purely  for  the  pro- 
tection of  appellants  against  unnecessary  or  negligent 
6.  conduct  in  the  removal,  and  as  to  that  matter,  appel- 
lants could  not  complain,  and  appellee  is  not  corn- 
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plaining.    But  appellee  relies  upon  a  strictly  legal  title,  and 
must  recover,  if  at  all,  upon  the  strength  of  that  title. 

It  is  not  disputed  that  Johnson  told  appellants  that  the 
engine  had  been  paid  for  before  their  deed  was  delivered 
and  the' mortgage  taken,  and  they  had  no  notice  to  the  con- 
trary, unless  it  be  from  the  testimony  of  McCarty,  which  is 
not  inconsistent  with  the  statement  of  Johnson,  made  later, 
that  it  had  been  paid  for. 

It  appears  to  have  been  a  conspiracy  to  obtain  possession 
of  appellants'  property  for  exploitation,  and  appellee  is 
responsible  for  making  it  possible,  by  holding  out  as 
4.    its  agents  those  who  deceived  appellants  by  their  rep- 
resentations, and,  while  acting  as  agents  in  the  sale 
of  the  property,  were  really  selling  to  themselves,  though 
pretending  that  their  action  was  in  furtherance  of  their 
agency  to  sell  engines,  and  at  the  same  time  concealing  from 
appellants  the  real  motives,  facts,  and  terms  of  the  agree- 
ment, and  personally  procuring  the  execution  of  a  mortgage 
to  cover  such  engine.    If  it  be  said  that  the  negotiations  by 
Johnson  were  such  as  to  put  appellants  on  their  guard  that 
he  was  himself  a  purchaser,  and  that  his  interest  as  pur- 
chaser was  antagonistic  to  his  duty  to  his  principal,  so  as 
not  to  bind  it  by  his  statements,  it  is  also  to  be  said  that  Mc- 
Carty's  statement  that  appellee  always  required  cash  for 
its  engines,  and  his  knowledge  of  Johnson's  acts,  and  John- 
son's statement,  in  the  presence  of  McCarty,  who  did  not 
appear  to  appellants  in  any  other  capacity  than  as  appellee's 
general  agent,  that  he  had  paid  for  the  engine,  were 
7,    strongly   calculated   to   throw   appellants   off  their 
guard,  and  this  situation  was  sufficient  to  invoke  the 
rule   that   where    one    of    two    equally    innocent    persons 
must   suffer,  he  who  puts  it  in  the  power,    or   confers 
the  apparent  authority  upon  one  to  injure  another,  must 
bear  the  loss.    Moore  v.  Shields  (1889),  121  Ind.  267;  Du 
Sauchet  v.  Butcher  (1888),  113  Ind.  249;  Wolfe  v.  Pugh 
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(1885),  101  Ind.  293;  Beem  v.  Lockkart  (1891),  1  Ind.  App. 
202;  Teter  v.  Hinders  (1862),  19  Ind.  93. 

Appellee  cannot  escape  the  results  produced  by  the  acts 
and  declarations  of  its  agents  ^dthin  the  scope  of  their  gen- 
eral employment,  by  reason  of  their  violation  of  gen- 

8.  eral,  secret,  or  express  instructions.    American  Tel., 
etc.,  Co.  V.  Oreen  (1905),  164  Ind.  349;  Pittsburgh, 

etc.,  B.  Co.  V.  Kirk  (1885),  102  Ind.  399,  52  Am.  Rep.  675; 
Over  V.  Sckiffling  (1885),  102  Ind.  191;  Ochsemhein  v. 
Shapley  (1881),  85  N.  Y.  214;  Mott  v.  Consumers  Ice  Co. 
(1878),  73  N.  Y.  543;  American  Quarries  Co.  v.  Lay  (1906), 
37  Ind.  App.  386;  Mechem,  Agency  §§708,  714,  715,  717; 
Cooley,  Torts  (2d  ed.)  625,  626,  630-633. 

It  is  beyond  question  that  appellee  recognized  Johnson  as 
its  agent  in  the  sale  of  the  identical  engine.    He  put  the  en- 
gine in  place  under  representations  that  it  had  been 

9.  paid  for,  and  was  covered  by  appellants'  mortgage, 
as  a  part  of  their  security,  and  appellee  cannot  be 

heard  to  deny  the  representations  he  made.  Wire  v.  Wyman 
(1884),  93  Ind.  392 ;  Blakemore  v.  Taber's  Executor  (1864), 
22  Ind.  466;  Mallet t  v.  Page  (1856),  8  Ind.  364. 

It  also  appears  to  us  from  the  evidence  that  the  real  es- 
tate would  be  seriously  damaged  by  the  removal  of  the  en- 
gine, and  that  the  court  had  this  in  mind  in  requiring 

5.  the  bond.     Bass,  etc..  Mack.   Works  v.   Oallentinc 
(1885),  99  Ind.  525;  Fifield  v.  Farmers  Nat.  Bank 

(1893),  148  111.  163,  35  N.  E.  802,  39  Am.  St.  166;  Puller^ 
Warren  Co.  v.  Harter  (1901),  110  Wis.  80,  85  N.  W.  698,  53 
L.  R.  A.  603,  84  Am.  St.  867;  Gunderson  v.  Swartkont 
(1899),  104  Wis.  186,  80  N.  W.  465,  76  Am.  St.  860;  Chick- 
ering-Chase  Bros.  Co.  v.  Moulton  (1906),  107  N.  W.  (Iowa) 
434. 

If  the   case   stood   upon   equitable   considerations,    the 
writer  would  be  disposed  to  regard  the  result  reached 

6.  by  the  trial  court  as  perhaps  not  reversible  error,  but 
a  majority  of  the  court  are  of  the  opinion  that  it  can- 


Digitized  by  LjOOQIC 


NOVEMBER  TERM,  1911.  621 

Cleveland,  etc.,  R.  Co.  r.  Tauer— 170  Ind.  621. 

not  be  based  upon  equitable  considerations,  and  that  appellee 
has  not  so  based  it,  but  upon  an  absolute  claim  of  legal  title, 
and  that  it  should  look  to  those  who  occasioned  its  loss,  if 
one  must  accrue. 

There  is  another  important  and  controlling  fact  in  the 
ease,  and  that  is  that  the  mortgage,  which  by  its  terms  cov- 
ered property  to  be  put  in  the  plant,  was  recorded  at 

10.  least  three  months  before  the  engine  was  even  shipped, 
and  of  that  mortgage  appellee  had  constructive  no- 
tice, and  must  be  held  to  have  acted  at  its  peril. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  sustain  appellant's  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Jordan,  J.,  absent. 


Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Tauer. 

[No.  21,953.    Filed  December  12,  1911.] 

1.  RAn^BOAOS. — Stopping  Freight-trains  on  Crossings. — Complaint. 
— ^A  complaint  alleging  that  defendant  railroad  company  stopped 
its  freight-train  on  a  street  crossing,  thereby  obstructing  such 
street  for  ten  minutes,  shows  the  commission  of  a  misdemeanor, 
p.  624. 

2.  Negligence. — Violation  of  Statutory  Duty, — The  violation  of  a 
statutory  duty  constitutes  negligence  per  se;  and  where  such 
violation  is  the  proximate  cause  of  an  injury,  in  the  absence  of 
contributory  negligence  on  the  part  of  the  plaintlflf,  the  violator 
is  liable,    p.  C24. 

3.  Railroads — Obstructing  Street  Crossing. — Fires, — Obstructing 
Access  to. — Contrib utory  Negligence. — Negativing. — Complaint. — 
A  complaint  alleging  that  plaintiflTs  building  caught  on  fire,  that 
the  fire  company  started  with  the  necessary  equipment  to  ex- 
tinguish such  fire,  that  defendant  railroad  company's  freight-train 
obstructed  for  ten  minutes  the  street  over  which  the  equipment 
was  brought,  that  the  engineer  refused  to  move  oflP  the  crossing, 
that  by  reason  thereof  the  plaintlflTs  building  was  burned  and 
•'that  all  of  said  damages  and  the  destruction  of  said  greenhouse 
and  contents  were  the  direct  and  proximate  result  of  the  care- 
lessness and  negligence  of  said  defendant  as  herein  averred,"  suf- 
ficiently shows  negligence  as  the  proximate  cause  of  plaintifTs 
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loss,  but  is  fatally  defective  for  want  of  an  allegation  of  freedom 
from  contributory  negligence,  the  quoted  allegation  being  in- 
sufficient for  that  purpose,  p.  625. 
4.  Railroads. — Damages  to  Property. — Contributory  Segligcnce. — 
ItiMtructions. — Where  an  action  against  a  railroad  company  for 
obstructing  a  street,  thereby  preventing  a  fire  company  from  ex- 
tinguishing tlie  fire  in  plaintifTs  building,  to  his  damage,  was 
submitted  to  the  jury  on  the  theory  that  it  was  unnecessary  for 
the  complaint  to  negative  contributory  negligence,  an  instruction 
that  if  the  jury  finds  "from  a  preponderance  of  all  the  evidence 
in  the  case  that  plaintiff  was  guilty  of  any  act  of  negligence  that 
proximately"  contributed  to  his  damage^  he  cannot  recover,  is 
erroneous,    p.  630. 

From  Boone  Circuit  Court ;  WiUett  H.  Parr,  Judge. 

Action  by  Paul  0.  Tauer  against  the  Cleveland,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Transferred 
from  Appellate  Court  under  §1405  Burns  1908  Acts  1901 
p.  590.    Reversed. 

Samuel  M,  Ralston,  L.  J,  Hackney,  Frank  L.  Littleton 
and  Bert  Winters,  for  appellant. 
Shelby  rf?  Worley  and  Wyfnond  J.  Beckett,  for  appellee. 

Cox,  J. — This  appeal  is  in  an  action  for  damages  to  per- 
sonal property,  occasioned  by  fire  that  originated  on  ap- 
pellee's premises  within  the  corporate  limits  of  the  city  of 
Lebanon.  The  damages  are  alleged  to  have  been  aggravated 
by  the  negligence  of  appellant  in  delaying  the  city  firemen 
in  charge  of  the  fire  apparatus  on  the  way  to  the  scene  of 
the  fire,  by  obstructing,  with  one  of  its  freight-trains,  a 
street  along  which  they  had  to  pass. 

From  a  verdict  and  judgment  in  favor  of  appellee  for 
$2,500,  this  appeal  is  taken. 

Appellant  first  relies  on  the  action  of  the  trial  court  in 
overruling  its  demurrer  to  the  complaint. 

The  first  objection  to  the  complaint  is  that  its  allegations 
do  not  serve  to  show  that  obstructing  the  street  leading  to 
the  scene  of  the  fire  was  the  proximate  cause  of  appellee's 
damages;  that  it  appears  from  the  facts  alleged  that  the 
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connftetion  between  o]>structiiig  the  street  crossing  and  the 
fire  is  too  remote  to  give  rise  to  a  cause  of  action  for  any 
part  of  the  damage  wrought  by  the  fire. 

After  alleging  the  status  of  appellant  as  the  owner  and 
operator  of  the  railroad  and  its  location  in  the  city  of  Leba- 
non, the  fact  of  appellee's  ownership  of  the  greenhouse  and 
stock  of  flowers  and  plants,  and  its  location  in  the  city  with 
reference  to  appellant's  railroad  and  the  building  in  which 
the  city  firemen  and  apparatus  were  stationed,  between 
which  fire-house  and  appellee's  greenhouse  the  tracks  of  ap- 
pellant intervened,  the  proper  equipment  of  the  city's  fire 
department  with  apparatus  and  men,  and  the  existence  of 
an  adequate  water  system,  with  hydrants  located  conven- 
iently to  the  greenhouse,  and  the  necessity  for  the  firemen 
to  proceed  to  the  fire  on  the  street  in  question  on  the  day  of 
the  occurrences  complained  of,  the  complaint  further  al- 
leged that  at  about  7  o'clock  p.  m.  a  fire  broke  out  in  the 
boiler-room  connected  with  the  greenhouse,  and  an  alatm  of 
fire  was  immediately  sent  to  the  fire  department;  that  the 
fire  department  at  once  proceeded  to  the  fire  by  the  nearest 
and  most  practicable  route,  which  lay  along  the  street  ob- 
structed ;  that  when  the  firemen  and  apparatus  reached  ap- 
pellant's  tracks,  they  found  the  street  closed  by  a  freight- 
train  standing  across  it,  the  train  being  composed  of  an 
engine  and  twenty-five  cars,  the  engine  being  about  forty 
feet  west  of  the  street  crossing,  and  the  train  extending  about 
a  quarter  of  a  mile  east  thereof;  that  the  firemen  notified 
appellant's  employes  in  charge  of  the  train  of  the  fire,  and 
demanded  that  the  obstruction  be  removed,  so  that  they 
could  proceed ;  that  said  employes  saw,  or  in  the  exercise  of 
ordinary  care  could  have  seen,  that  the  train  prevented  the 
firemen  from  continuing  their  run  to  the  fire,  and  they  knew, 
or  could  have  known,  that  the  quickest  way  to  clear  the 
crossing  was  to  back  the  train  east  of  the  crossing  which  it 
was  alleged  could  have  been  done  in  less  than  two  minutes, 
or  that  they  could  have  uncoupled  the  train  and  cleared  the 
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crossing  in  about  the  same  time,  but,  that  with  full  knowl- 
edge of  all  the  conditions,  they  carelessly  and  negligently 
refused  so  to  open  the  crossing,  and  unlawfully,  carelessly 
and  negligently  obstructed  the  street  with  the  train  for 
more  than  ten  minutes,  and  then  proceeded  with  the  long 
train  westwardly  across  the  street ;  that  had  the  firemen  not 
been  stopped  by  the  obstructed  crossing  they  could  and 
would  have  saved  the  greenhouse  from  destruction ;  that  be- 
fore they  finally  reached  the  greenhouse  the  fire  had  spread 
from  the  boiler-room  to  the  greenhouse,  which  contained 
the  plaintiff's  flowers  and  plants,  and  had  killed  them,  to  the 
damage  of  the  plaintiff  in  the  sura  of  $3,000.  The  complaint 
concluded  with  the  allegation  **that  all  of  said  damages  and 
the  destruction  of  said  greenhouse  and  contents  were  the  di- 
rect and  proximate  result  of  the  carelessness  and  negligence 
of  said  defendant  as  herein  averred,"  and  a  demand  for 
judgment. 

The  complaint  shows  a  violation  of  §2671  Burns  1908, 

Acts  1905  p.  584,  §666,  which  makes  it  a  misdemeanor  for  a 

conductor,  or  other  person  in  charge  of  a  railroad 

1.  freight-train,  to  permit  or  suffer  such  train  to  remain 
standing  across  any  public  highway,  street,  alley  or 

farm  crossing,  or,  w^henever  it  becomes  necessary  to  stop  such 
train  across  any  public  highway,  street,  alley  or  farm  cross- 
ing, to  neglect  to  leave  a  space  sixty  feet  across  such  high- 
way, street,  alley  or  farm  crossing.  Cleveland,  etc.,  R.  Co.  v. 
Wynant  (1885),  100  Ind.  160;  Pittsbtirgh,  etc.,  R.  Co.  v. 
Kitley  (1889),  118  Ind.  152;  State  v.  Malone  (1893),  8  Ind. 
App.  S;BecJi'er  v.  State  (1904),  33  Ind.  App.  261. 

The  violation  of  a  statutory  duty  is  negligence  per  se,  and 
when  injury  and  damage  flow  directly  therefrom,  as  a  natu- 
ral and  probable  result  of  the  wrongful  act,  unaffected 

2.  by  the  contributory  negligence  of  the  injured  party, 
a  liability  is  incurred  by  the  wrongdoer.   29  Cye.  436; 

1  Thompson,  Negligence  (2d  ed.)  §10;  3  Elliott,  Raiboads 
§§1155,  1206;  Pennsylvania  Co.  v.  Hensil  (1880),  70  Ind. 
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569,  26  Am.  Rep.  188;  Indiana,  etc.,  R.  Co,  v.  Barnhart 
(1888),  115  Ind  399;  Pittsburgh,  etc.,  R.  Co.  v.  Kitley, 
supra;  Balilmore,  etc.,  R.  Co.  v.  Young  (1896),  146  Ind.  374; 
Nicl-cy  V.  Stcuder  (1905),  164  Ind.  189;  Pittsburgh,  etc.,  R. 
Co.  V.  Terrell  (1912),  177  Ind.—. 

Of  course  the  violation  of  the  statutory  duty  must  pro- 
duce, or  help  to  produce  the  injury.  The  injury  or  damage 
must  flow  from  the  wrong.  While  consequential  damages 
which  may  be  recovered  are  such  as  might  reasonably  be 
anticipated  by  the  perpetrator  of  the  wrongful  act,  and 
must  be  the  natural  and  probable  effect  of  the  wrongful  act, 
yet  it  is  not  essential  to  a  recovery  against  the  wrongdoer 
that  he  should  have  foreseen  the  identical  injury  to  the  par- 
ticular person.  If  the  act  has  a  tendency  to  injure  some 
one,  and  finally  does  so,  the  wrongful  act  ia  a  proximate 
cause.  1  Sutherland,  Damages  (3d  ed.)  §25;  1  Thompson, 
Negligence  (2d  ed.)  §59;  Davis  v.  Mercer  Lumber  Co. 
(1905),  164  Ind.  413;  Hohenstein-Hartmetz,  etc.,  Co.  v. 
Matthews  (1910),  46  Ind.  App.  616;  King  v.  Inland  Steel 
Co.  (1912),177Ind.  — . 

The  purpose  of  the  statute  is  to  keep  open  the  ordinary 

ways  of  communication  the  people  have  in  going  about  their 

affairs,  where  such  ways  are  crossed  by  railroads. 

3.  Quickness  in  responding  to  fire  alarms  is  constantly 
sought  in  fire-fighting  organizations.  Speed  in  getting 
to  the  scene  of  the  fire,  as  well  as  in  throwing  the  quenching 
element  on  the  flames,  is  a  test  of  efficiency.  So  we  know  that 
the  loss  of  a  few  minutes  often  means  much  in  checking  or 
controlling  fires  and  saving  property.  In  this  case  we  know, 
from  the  allegations  of  the  complaint,  that  the  firemen  got 
to  the  burning  property,  but  there  was  some  loss  that  would 
not  have  been  caused  if  the  firemen  had  not  been  delayed  by 
the  unlawful  act  of  appellant's  employes.  Whatever  the 
loss  was,  that  the  earlier  arrival  of  the  firemen,  undeterred 
by  the  unlawful  or  negligent  obstruction  of  the  street  cross- 
Vol.  176—40 
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ing,  would  have  prevented,  appellant  is  liable  for,  in  the 
absence  of  contributory  negligence  on  the  part  of  appellee^ 
for  such  loss  would  be  directly  attributable  to  appellant's 
wrongful  act. 

Appellant's  employes  were  bound  to  know  that  the  ob- 
struction of  the  street  crossing  by  said  train  might  work  in- 
eon\'eiiienee,  delay  or  positive  harm  and  damage  to  some  one 
in  some  matter  connected  with  the  proper  use  of  the  high- 
way so  obstructed,  and  the  complaint  adds  to  this,  that  they 
actually  Icnew  that  a  fire  was  raging  beyond  the  tracks  of 
the  railroad,  and  that  the  firemen  were  on  their  way  to  the 
fire  on  the  obstructed  street,  and  were  demanding  that  the 
obstruction  be  removed  so  that  they  might  proceed.  That 
some  damage  would  occur,  which  the  firemen,  with  the  means 
at  their  command  for  stopping  and  controlling  the  fire, 
would  have  been  able  to  prevent  if  undelayed  by  said  train, 
the  employes  of  appellant  must  have  known.  Damage  would 
be  the  proximate  re4sult  of  the  obstruction,  and  appellee  was 
entitled  to  have  determined  as  a  question  of  fact  to  what  ex- 
tent the  obstruction  of  the  crossing  proximately  caused  him 
injury.  The  facts  alleged  do  not  show,  as  a  necessary  infer- 
ence, and  therefore,  as  a  matter  of  law,  that  the  obstruction 
was  not  the  proximate  cause  of  damage  to  appellee. 

In  the  case  of  Metallic,  etc.,  Casting  Co.  v.  Filchburg  R. 
Co.  (1872),  109  Mass.  277, 12  Am.  Rep.  689,  it  appeared  that 
to  obtain  the  only  available  supply  of  water  to  throw  upon 
a  burning  building  a  line  of  hose  was  laid  across  a  railroad 
track,  and  a  train  was  run  over  it  and  severed  it  while  the 
water  was  being  applied  to  the  fire.  In  an  action  by  the 
owner  of  the  building  against  the  railroad  company  to  re- 
cover consequential  damages,  it  was  contended,  as  in  this 
case  that  no  direct  or  immediate  injury  was  occasioned  to 
'the  plaintiff  by  the  act  of  the  defendant,  but  that  the  injury 
was  occasioned  by  the  fire  directly  and  by  the  defendant,  but 
remotely.  In  the  opinion  of  the  supreme  court,  holding  the 
railroad  company  liable,  it  was  said :  ^'  The  law  regards  prac- 
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tical  distinctions  rather  than  those  which  are  merely  theoreti- 
cal ;  and  practically,  when  a  man  cuts  off  the  hose  through 
which  firemen  are  throwing  a  stream  upon  a  burning  build- 
ing, and  thereupon  the  building  is  consumed  for  want  of 
water  to  extinguish  it,  his  act  is  to  be  regarded  as  the  direct 
and  efficient  cause  of  the  injury." 

In  the  case  of  Kiernan  v.  Metropolitan  Construction  Co. 
(1898),  .^70  Mass.  378,  49*  N.  E.  648,  the  court  held  that  a 
liability  was  incurred  by  a  construction  company  doing  pub- 
lic work  in  the  streets  which  had  taken  possession  of  the  only 
available  fire  hydrant  in  the  vicinity  of  a  fire,  and  whose 
employes  objected  to,  and  for  a  time  prevented,  the  use  of 
the  hydrant  by  firemen  called  to  extinguish  the  fire. 

In  the  case  of  Little  Rock  Traction,  etc.,  Co.  v.  McCaskill 
(1905>,  75  Ark.  333,  86  S.  W.  997,  112  Am.  St.  48,  70  L.  R. 
A.  680,  a  street-car  ran  over  and  cut  the  hose  through  which 
firemen  were  throwing  a  stream  of  water  upon  a  burning 
building,  whereupon  furniture  contained  therein,  which 
otherwise  could  have  been  saved,  was  consumed  for  want  of 
water  to  extinguish  the  fire,  and  it  was  held  that  the  act  of 
cutting  the  hose  was  to  be  regarded  as  the  proximate  cause 
of  the  loss  of  a  part  of  the  furniture. 

The  case  of  Houren  v.  Chicago,  etc.,  R.  Co.  (1908),  236 
111.  620,  86  N.  E.  611,  20  L.  R.  A.  (N.  S.)  1110,  127  Am.  St. 
309,  is  very  much  like  the  one  under  consideration.  In  that 
case  it  appears  that  a  train  obstructed  a  street  crossing,  in 
violation  of  a  statute,  and  firemen  and  fire  fighting  apparatus 
were  therel)y  delayed  in  reaching  a  fire.  It  was  held  that  the 
violation  of  the  statute  was  negligence  per  se,  and  that  such 
negligence  was  the  proximate  cause  of  damages  to  appellant 
by  the  spread  of  the  .fire  to  his  house.  In  the  opinion  of  the 
court  it  is  said :  **It  seems  clear  to  us  that  if  a  prudent  man 
of  experience  had  reflected  upon  the  probable  consequences 
of  entirely  closing  up  this  street  in  a  great  city  he  would 
have  foreseen,  first,  that  to  so  close  the  street  would  ob- 
struct and  delay  public  travel  thereon;  second,  that  among 
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the  travel  liable  to  be  so  obstructed  and  delayed  would  be 
the  passage  of  teams,  engines  and  other  appliances  of  the  fire 
department ;  third,  that  if  the  travel  of  the  fire  department 
was  so  obstructed  and  delayed,  any  fire  which  the  men  of 
that  department  were  seeking  to  reach  would  be  more  ex- 
tensive and  do  greater  damage  than  if  the  obstruction  and 
delay  had  not  taken  place."  See,  also,  Gilson  v.  Delaware, 
efc,  Canal  Co.  (1892),  65  Vt.  213,  26  Atl.  70,  36  Am.  St. 
802,  827  and  note;  Couch  v.  Steel  (1854),  3  El.  &  Bl.  *402; 
Atkinson  v.  New  Castle,  etc.,  Water-Works  Co.  (1871),  L.  R. 
6  Ex.  *404;  Phenlx  his.  Co.  v.  New  York,  etc.,  R.  Co.  (1907), 
122  App.  Div.  113,  106  N.  Y.  Supp.  696;  Shelby ville  Water, 
etc.,  Co.  v.  McDade  (1906),  122  Ky.  639,  92  S.  W.  568 ;  Byrd 
v.  English  (1903),  117  Ga.  191,  43  S.  E.  419,  64  L.  R.  A.  94 
and  note;  White  v.  Colorado,  etc.,  R.  Co.  (1879),  5  DiU.  428, 
Fed.  Cas.  No.  17,543;  Crusey  &  Fowler  Lumber  Co.  v.  Den- 
ver, etc.,  R.  Co.  (1902),  17  Colo.  App.  275,  68  Pac.  670;  note 
to  American,  etc..  Tin  Plate  Co.  v  Pittsburgh,  etc.,  R.  Co. 
(1906),  12  L.  R.  A.  (N.  S.)  382;  Coy  v.  Indianapolis  Gas 
Co.  (1897),  146  Ind.  655,  36  L.  R.  A.  535;  2  Thompson, 
Negligence  (2d  ed.)  §2306;  Ray,  Negligence  (Personal)  107. 

The  case  of  Mott  v.  Hudson  River  R.  Co.  (1863),  1  Rob. 
(N.  Y.)  585,  which  is  cited  and  relied  on  by  counsel  for  ap- 
pellant, is  much  like  the  cases  which  we  have  referred  to  at 
length.  It  was  before  three  justices  of  the  superior  court  of 
NeAv  York  city,  and  a  majority  of  these  decided  that  damages 
caused  by  the  spreading  of  a  fire,  in  consequence  of  the  de- 
fendant's negligently  running  over  and  cutting  hose  through 
which  water  was  being  thrown  on  the  fire,  whereby  the  only 
supply  of  water  available  was  cut  ofi:,  were  too  remote  to 
sustain  an  action.  The  majority  opinion  is  much  weakened 
as  authority  by  the  clear  opinion  of  the  dissenting  justice, 
and  it  seems  wholly  destroyed  by  the  later  contrary  decision 
of  the  appellate  division  of  the  New  York  supreme  court  in 
the  case  of  Phfiiix  Ins.  Co.  v.  New  York,  etc.,  R.  Co.,  sfupra. 

The  case  of  Lebanon,  etc.,  Tel.  Co.  v.  Lanham  Lumber  Co 
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(1909),  ]31  Ky.  718,  115  S.  W.  824,  21  L.  R.  A.  (N.  S.)  115, 
upon  which  reliance  is  placed  by  appellant,  is  easily  dis- 
tinguishable from  this  case  and  the  eases  before  referred  to, 
which  are  conceded  to  have  been  well  decided.  In  the  case 
just  cited  it  was  held  that  the  negligent  failure  of  defendant 
to  give  telephone  connection  with  the  fire  department  for  a 
call  to  extinguish  a  fire  in  plaintiff's  buildings,  for  a  time 
that  rendered  the  efforts  of  the  firemen,  who  afterwards  ar- 
rived, fruitless,  was  too  speculative  and  remote  to  authorize 
a  recovery. 

The  case  before  us  may  be  near  the  verge  of  liability,  but 
it  is  not  outside,  for  there  is  here  an  act  done  which  is  un- 
lawful, and  from  which  some  damage  directly  flowed  to  ap- 
pellee. 

It  is  next  contended  by  counsel  for  appellant  that  the  com- 
plaint is  bad  for  a  failure  to  negative  contributory  negligence 
on  appellee's  part.  The  act  of  1899  (Acts  1899  p.  58,  §362 
Burns  1908)  did  not  change  the  rule  that  has  long  prevailed 
in  this  State,  that  in  actions  to  recover  damages  to  property, 
wrought  by  the  negligence  of  another,  the  plaintiff  must  al- 
lege his  freedom  from  contributory  negligence,  either  by 
direct  averment  or  by  facts  from  which  the  inference  that 
he  was  free  from  contributory  negligence  must  be  drawn. 
There  is  in  the  complaint  no  direct  averment  that  appellee 
was  free  from  contributory  negligence,  and  the  facts  alleged 
in  the  complaint  do  not  compel  any  inference  that  appellee 
was  free  from  any  negligence  that  might  have  caused  the 
fire,  or  contributed  to  the  spread  of  it  after  it  was  started, 
or  that  he  could  not  have  saved  goods  by  removing  them. 
All  the  facts  alleged  may  have  been  true,  and  yet  appellee 
may  have  beea  guilty  of  contributory  negligence.  But  the 
general  averment,  **that  all  of  said  damages,  and  the  de- 
struction of  said  greenhouse  and  contents,  were  the  direct 
and  proximate  result  of  the  carelessness  and  negligence  of 
said  defendant,  as  herein  averred,''  is  relied  on  by  counsel 
for  appellee  as  being  sufficient  to  rescue  the  pleading  from 
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tlie  objection  that  it  does  not  negative  appellee's  contributory 
neglicrence.  A  similar  allegation  to  this  is  frequently  found 
in  complaints  for  negligence,  and  its  office  is  to  aid  the  al- 
legations as  to  the  negligence  of  the  defendant  as  a  proximate 
cause  of  the  damage  sustained.  It  has  no  real  significance 
as  a  part  of  the  complaint  as  to  any  negligence  on  the  part 
of  plaintiff. 

Both  negligence  on  the  part  of  appellant,  which  was  ef- 
fective in  producing  tiie  damage  to  appellee,  and  freedom 
from  negligence  on  the  part  of  appellee,  contributing 
thereto,  were,  under  the  rules  of  pleading  in  force  in  this 
State,  necessary  to  be  shown  to  make  the  complaint  good  as 
the  statement  of  a  cause  of  action.  The  general  averment 
in  the  complaint  just  quoted  must  be  taken  to  be  the  plead- 
er's conclusion  from  the  facts  specifically  alleged.  The  facts 
specifically  alleged  warrant  the  conclusion  that  api)ellant's 
negligrence  was  potent  in  causing  appellee's  damage,  but  they 
do  not  necessarily  warrant  the  conclusion  that  appellee  was 
free  from  negligence  which  contributed  thereto,  and  there- 
fore the  latter  conclusion  cannot  be  said  to  be  involved  in 
this  general  averment.  Wahl  v.  Shoulders  (1896),  14  Ind. 
App.  665 ;  Louisville,  etc.,  J?.  Co.  v.  Schmidt  (1886),  106  Ind. 
73;  Wabash,  etc.,  R.  Co.  v.  Johnson  (1884),  96  Ind.  40; 
Wabash,  etc.,  R.  Co.  v.  Johnson  (1884),  96  Ind.  44,  46; 
Pennsylvania  Co.  v.  Galleyitine  (1881),  77  Ind.  322;  Gin- 
chnati,  etc.,  St.  R.  Co.  v.  Klump  (1906),  37  Ind.  App.  660; 
Potter  v.  Fort  Wayne,  etc..  Traction  Co.  (1909),  43  Ind. 
App.  427;  Indianapolis  St.  R.  Co.  v.  Robinson  (1901),  157 
Ind.  232;  City  of  Logamport  v.  Kihm  (1902),  159  Ind.  68, 
71. 

It  seems  that  the  cause  was  submitted  to  the  jury  on  the 

theory  that  the  complaint  was  good  without  an  allegation  of 

freedom  from  contributory  negligence,  that  the  rule 

4.    in  force  since  the  act  of  1899,  supra,  placing  the 
burden  of  proving  contributory  negligence  on  the  de- 
fendant in  actions  for  personal  injuries,  applied  as  well  to 
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actions  for  injuries  to  property,  for  the  court  charged  in 
instruction  eight  as  follows:  "If  you  shall  find  from  a  pre- 
ponderance of  all  the  evidence  in  the  case  that  plaintiff  was 
guilty  of  any  act  of  negligence  that  proximately  contributed 
to  or  caused  the  damages  sued  for,  plaintiff  cannot  recover." 

The  complaint  is  bad  as  against  a  demurrer,  because  it 
does  not  negative  contributory  negligence,  and  the  giving  of 
this  instruction  was  error. 

Other  questions  raised  are  not  likely  to  arise  in  another 
trial. 

The  judgment  is  reversed,  with  instructions  to  the  lower 
court  to  sustain  appellant's  demurrer  to  the  complaint,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Wills  v.  Wills. 

[No.  21,992.    FUed  December  13,  1911.] 

1.  Btvohce.— Statute.— Affldavlt  of  Residence.— Complaint— Dis- 
missal—Section 1066  Burns  1908,  §1031  R.  S.  1881,  providing  that 
the  plaintiff  in  a  divorce  suit  shall,  with  his  petition,  "file  with 
the  clerk  of  the  court  an  affidavit"  giving  his  place  or  places  of 
residence  within  the  past  two  years,  is  mandatory ;  and  the  fail- 
ure to  file  such  afiidavit  with  the  complaint  renders  the  subse- 
quent decree  granting  a  divorce  reversible,  and  requires  a  dis- 
missal of  the  cause,    p.  632. 

2.  Judgment. — Correction.— Nunc  pro  tunc  Entries. — Evidence. — A 
judgment  In  a  cause  not  in  fieri  can  be  corrected  only  upon  evi- 
dence of  some  memorial,  memorandum,  or  other  minute  in  writing, 
and  not  by  oral  testimony  in  the  form  of  affidavits  or  otherwise, 
p.  634. 

3.  PLE.\DiNa.  —  Lost.  —  Reinstating.  —  Complaint.  —  Under  §1291 
Bums  1908,  §1233  R.  S.  1881,  authorizing  the  reinstatement  of 
any  paper  In  any  Judicial  proceeding  by  the  filing  of  a  complaint 
showing  "the  loss  or  destruction  of  such  paper,  and  that  a  certi- 
fied copy  thereof  cannot  be  obtained  by  the  party  or  person  mak- 
ing such  application,"  a  complaint  falling  to  show  that  a  certified 
copy  of  such  paper  cannot  be  obtained  is  Insufficient     p.  635. 

From  Boone  Circuit  Court;  WiUet  H.  Parr,  Judge, 
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Suit  by  John  E.  Wills  against  Fannie  Wills.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Transferred  from  Ap- 
pellate Court  under  §1405  Burns  1908,  Acts  1901  p.  590. 

Rererscd, 

Terhune  &  Adney  and  Blacklidge,  Wolf  &  Barnes,  for  ap- 
pellant. 
Shelby  &  Worley,  for  appellee. 

Monks,  J. — ^Appellee  brought  this  suit  against  appellant 
to  obtain  a  divorce,  alleging  facts  which  appellee  claims  con- 
stitute cruel  and  inhuman  treatment.  The  complaint  was  in 
one  paragraph,  and  was  answered  by  a  general  denial.  A 
trial  of  the  cause  resulted  in  a  finding  for  appellee,  and  a 
judgment  granting  him  a  divorce.  A  motion  for  a  new  trial 
was  overruled. 

Appellant  claims  that  as  the  transcript  does  not  show  that 

appellee,  with  his  petition,  filed  with  the  clerk  of  the  court 

below  *'an  aflSdavit  signed  and  sworn  to  by  himself, 

1.  stating  particularly  the  place,  town,  city  or  township 
in  which  he  has  been  a  resident  for  the  last  two  years 
past  and  stating  his  occupation,**  as  required  by  §1066 
Bums  1908,  §1031  R.  S.  1881,  the  court  below  had  no  juris- 
diction to  hear  the  case,  and  the  judgment  must  be  reversed. 
The  part  of  said  section  relied  upon  reads  as  follows:  *'And 
the  plaintiff  shall,  with  his  petition,  file  with  the  clerk  of  the 
court  an  affidavit  subscribed  and  sworn  to  by  himself,  in 
which  he  shall  state  the  length  of  time  he  has  been  a  resident 
of  the  State,  and  stating  particularly  the  place,  town,  city  or 
township  in  which  he  has  resided  for  the  last  two  years  past, 
and  stating  his  occupation,  which  shall  be  sworn  to  before 
the  clerk  of  the  court  in  which  said  complaint  is  filed.'* 

It  was  the  legislative  intent  in  the  enactment  of  said  pro- 
visions to  limit  the  operation  of  the  statute  to  Jxma  fide  resi- 
dents of  the  State,  and  to  prevent  nonresident  persons  from 
procuring  divorces  through  fraud  or  imposition  practiced 
upon  the  court.    The  affidavit  required  by  said  section  was 
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intended  for  the  good  of  the  public  at  large,  and  not  for  the 
eonvenien(te  or  benefit  of  the  parties  to  the  suit. 

Said  §]066  also  provides  that  a  **  divorce  may  be  decreed 
by  the  superior  and  circuit  courts  of  this  State,  on  petition 
filed  by  any  person  who,  at  the  time  of  the  filing  of  such 
petition,  is  and  shall  have  been  a  bona  fide  resident  of  the 
State  for  the  last  two  years  previous  to  the  filing  of  the 
same,  and  a  bona  fide  resident  of  the  county  at  the  time  of 
and  for  at  least  six  months  inunediately  preceding  the  filing 
of  such  petition;  which  bona  fide  residence  shall  be  duly 
proven  by  such  petitioner,  to  the  satisfaction  of  the  court 
trying  the  same,  by  at  least  two  witnesses  who  are  resident 
freeholders  and  householders  of  the  State." 

It  has  been  held  by  this  court  that  the  requirement  in  said 
section,  that  the  bona  fide  residence  of  the  petitioner  shall  be 
proved  by  at  least  two  witnesses  who  are  resident  freeholders 
and  householders  of  the  State,  is  mandatory.  Driver  v. 
Driver  (1899),  153  Ind.  88,  and  cases  cited;  Prettyman  v. 
Preftyman  (1890),  125  Ind.  149. 

In  the  case  last  cited,  this  court  said  on  page  150:  *'A 
mandatory  provision  of  the  statute,  which  requires  proof  by 
witnesses  who  possess  special  qualifications,  cannot  be  satis- 
fied or  set  aside  by  a  tacit  agreement  or  admission  of  the  de- 
fendant, nor  in  any  other  manner.  There  must  be  actual 
proof  to  the  satisfaction  of  the  court  by  witnesses  possessing 
the  statutory  qualifications.  This  is  the  positive  requirement 
of  a  statute  which  was  enacted  to  prevent  nonresidents  of 
the  State,  over  whose  marital  status  our  courts  can  acquire 
no  jurisdiction,  from  obtaining  fraudulent  divorces.  In 
every  divorce  suit  the  State,  for  the  enforcement  of  its  policy 
concerning  the  marital  relation,  constitutes  the  third  party, 
and  no  admission  can  be  made  by  the  other  parties  which 
will  affect  the  public  interest." 

In  the  case  of  Kastes  v.  Eastcs  (1881),  79  Ind.  363,  368, 
this  court  held  that  the  provision  of  said  section,  requiring 
the  filing  of  said  affidavit,  was  mandatory. 
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It  hiiH  been  held  in  other  jurisdictions  that  the  provisions 
of  statutes  requiring  the  verification  of  pleadings  and  the 
filing  of  affidavits  in  divorce  cases  are  mandatory,  and  can- 
not be  waived  by  any  act  of  the  defendant,  and  the  affidavit 
must  contain  all  the  things  required  by  the  statute.  Einkle 
V.  Lovelace  (1907),  204  Mo.  208,  102  S.  W.  1015,  11  L.  R. 
A.  (N.  S.)  730  and  cases  cited,  120  Am.  St.  698;  Ay  res  v. 
Oartner  (1892),  90  Mich.  381,  51  N.  W.  461;  Nichols  v. 
Nichols  (1901),  128  N.  C.  108,  38  S.  E.  296;  Hopkins  v. 
Hopkins  (3903),  132  N.  C.  22,  24,  43  S.  E.  508;  Martin  v. 
Martin  (1902),  130  N.  C.  27,  40  S.  E.  822;  Halloman  v.  Hal- 
loman  (1900),  127  N.  C.  15,  37  S.  E.  68;  Clark  v.  Clark 
(1903),  133  N.  C.  28,  30,  45  S.  E.  342;  Kinney  v.  Kinney 
(1908),  149  N.  C.  321,  325,  63  S.  E.  97;  Johnson  v.  John- 
son (1906),  142  N.  C.  462,  55  S.  E.  341 ;  Rayl  v.  Raijl  (1900), 
64  S.  W.  (Tenn.  Ch.  App.)  309;  DeArmond  v.  DeArmond 
(1892),  92  Tenn.  40,  20  S.  W.  422.  See,  also.  Bumping  v. 
Rumpijig  (1907),  36  Mont.  39,  12  L.  R.  A.  1197  and  note. 

It  is  evident  that  where  it  is  not  shown  by  the  transcript 
on  appeal  that  an  affidavit  of  the  petitioner  was  filed  as  re- 
quired by  §1066,  supra,  the  cause  must  be  reversed. 

If  this  were  a  collateral  instead  of  a  direct  attack  upon  the 
judgment,  we  would  have  a  diflferent  question. 

After  the  appeal  of  this  cause  was  perfected,  appellee  com- 
menced a  proceeding  in  the  court  below  to  procure  a  nunc 
pro  tunc  entry,  showing  that  appellee  filed  with  his 

2.  petition  for  a  divorce  in  the  court  below  an  affidavit, 
in  all  respects  in  compliance  with  the  requirements 
of  §1066,  supra.  Notice  thereof  was  given  to  appellant,  who 
appeared  and  contested  said  proceeding.  The  cause  was 
heard  by  the  court,  and  judgment  nunc  pro  tunc  was  ren- 
dered, showing  that  an  affidavit,  as  required  by  said  section, 
was  filed  by  appellee,  a  copy  of  which  affidavit  was  set  forth 
in  said  judgment.  This  judgment  nunc  pro  tunc  was  ren- 
dered long  after  said  divorce  case  had  ceased  to  be  in  fieri, 
and,  as  shown  by  the  bill  of  exceptions,  without  any  proof 
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by  memorial,  memorandum,  entry  or  writing  of  any  kind  in 
the  case  on  which  to  base  it.  Moreover,  the  bill  of  exceptions 
shows  that  no  e\ddence  was  given  to  sustain  such  motion  for 
a  judgnjent  mnic  pro  tunc.  It  has  been  held  uniformly  by 
this  court  that  after  a  proceeding  has  ceased  to  be  in  fieri 
the  record  can  only  be  corrected  by  some  memorial,  memo- 
randum, record  or  other  minute  or  writing  made  in  the 
case,  and  not  by  oral  -estimony,  in  the  form  of  affidavits  or 
otherwise.  Dnver  v.  Driver,  supra,  and  cases  cited;  McCas- 
lin  v.  Advance  Mfg.  Co.  (1900),  155  Ind.  298.  It  follows 
that  the  court  erred  in  rendering  said  judgment  nunc  pro 
tunc,  and  it  must  be  reversed. 

Afterward  appellee  commenced  a  proceeding  under  the  act 

of  1881)  §§1290-1299  Bums  1908,  §§1232-1241  R.  S.  1881), 

to  have  said  affidavit  reinstated,  on  the  ground  that 

3.  it  had  been  lost  or  destroyed.  Notice  of  this  pro- 
ceeding was  given  to  appellant.  Appellant  appeared 
and  filed  a  demurrer  to  the  complaint  for  want  of  facts, 
which  was  overruled,  to  which  appellant  excepted.  There- 
after such  proceedings  were  had  that  the  court  rendered 
judgment  reinstating  said  affidavit. 

On  application  of  appellee  a  writ  of  certiorari  was  issued, 
requiring  the  clerk  of  the  court  below  to  make  out  and  certify 
a  full  and  complete  transcript  of  the  papers  and  entries  in 
said  two  proceedings  in  the  court  below.  This  has  been  done 
])y  said  clerk,  and  said  transcript  is  on  file  in  this  court  as  a 
part  of  this  appeal.  Aetna  Life  Ins.  Co.  v.  Sellers  (1900), 
154  Ind.  374. 

Appellant  first  insists  that  the  court  below  erred  in  over- 
ruling her  demurrer  to  the  complaint  to  reinstate  said  affi- 
davit. The  proceeding  was  based  on  §1291  Bums  1908, 
§1233  R.  S.  1881,  which  authorizes  the  reinstatement  of  any 
paper  or  part  thereof,  in  any  judicial  proceeding,  that  has 
been  lost  or  destroyed,  when  any  person  interested  therein 
files  his  complaint  in  the  court  to  which  it  belonged,  or  which 
has  jurisdiction  over  or  control  thereof,  showing  in  such  corn- 
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plaint  *'tho  loss  or  destruction  of  such  paper,  and  that  a 
certified  copy  thereof  cannot  be  obtained  by  the  party  or 
person  making  such  application,"  etc.  It  is  well  settled  that 
when  any  person  seeks  to  obtain  the  benefit  of  a  statute  he 
must,  by  averment  and  proof,  bring  himself  within  its  pro- 
visions, hulianapolis,  etc.,  Tra7isit  Co.  v.  Foreman  (1904), 
162  Ind.  85,  96,  102  Am.  St.  185,  and  cases  cited.  It  is  not 
shown  in  appellee's  complaint  to  reinstate  said  affidavit 
under  §1291,  supra,  that  a  certified  copy  thereof  could  not 
be  obtained  by  appellee.  The  complaint  was  therefore  in- 
sufficient, and  the  court  erred  in  overruling  appellant's  de- 
murrer to  it.  For  this  reason  the  judgment  reinstating  said 
affidavit  must  be  reversed. 

--  The  judfrments  rendered  in  the  proceedings  brought  since 
this  appeal  was  perfected  are  reversed.  The  efforts  to  cor- 
rect the  record  by  bringing  in  what  is  claimed  to  be  a  cor- 
rect copy  of  the  affidavit  filed  by  appellee  with  his  petition 
for  divorce  being  ineffectual,  the  judgment  in  the  proceed- 
ings for  divorce  is  reversed,  with  instructions  to  dismiss  said 
proceeding. 


City  op  Valparaiso  v.  Chester,  Administratrix. 

[No.  21,897.    Filed  December  14.  1911.] 

1.  Judgment. — Rendition  "Nunc  pro  Tunc, — DeatK — Abatement, — 
Negligence. — Cities. — Verdict. — Administrators, — In  an  action  for 
negligence  against  a  city,  the  plaintiff  having  died  after  a  verdict 
had  been  returned  in  his  favor,  and  before  judgment,  it  is  proper 
to  render  a  judgment  in  favor  of  his  personal  representative  as 
of  the  date  of  the  verdict    p.  638. 

2.  GovKra.— Delay  hy,— Prejudice.— Netc  Trial. — ^Delay  by  the 
court  in  ruling  on  a  motion  for  a  new  trial  will  not  be  permitted 
to  prejudice  the  rights  of  the  parties,  such  delay  being  attributa- 
ble to  the  court  since  such  motion  may  he  made  before  or  aft^ 
the  rendition  of  judgment    p.  639. 

3.  Appeal. — Briefs. — Omission  of  Questioned  CompIoM.— Appd- 
lant's  failure  to  set  out  in  its  brief  the  questioned  complaint 
waives  any  question  thereon,    p.  640. 
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4.  Municipal  Cobporations. — Defective  Streets, — Firemen. — As- 
sumptian  of  Rink. — Firemen  in  driving  upon  the  streets,  in  the 
discharge  of  their  duties,  do  not  assume  the  risls  of  danger  from 
defects  and  obstructions  in  the  streets,    p.  040. 

i}.  Municipal  Corporations.  — Streets.  — Travelers. — Jury. — ^Under 
proper  instructions,  it  is  a  question  for  the  jury  to  determine 
whether  any  particular  person  using  the  streets  of  a  city  is  a 
traveler  within  the  meaning  of  the  law.    p.  041. 

a  Municipal  Corporations. — Defective  Streets. — lAdbility. — Cities 
are  liable  to  anyone  lawfully  using  their  streets  for  injuries 
caused  by  defects  or  obstructions  therein,    p.  641. 

7.  Municipal  Corporations. — Defective  Streets. — Notice. — Actual. 
— Constructive. — Notice  to  a  street  commissioner  charged  with  the 
duty  of  keeping  streets  in  repair  of  a  defect  in  a  street  consti- 
tutes notice  to  the  city ;  and  the  existence  of  such  defect  for  two 
months  constitutes  constructive  notice  thereof  to  such  city, 
p.  642. 

8.  Municipal  Corporations. — Defective  Streets. — Firemen. — Con^ 
trilutory  Negligevr>€. — A  fireman  in  driving  rapidly  over  a  street 
to  reach  a  fire  is  not  gu\  Ity  of  contributory  negligence  for  failing 
to  see  a  projecting  stone  In  the  street  or  a  "chuck  hole"  therein, 
nor  in  failing  to  strap  himself  to  the  seat  while  making  the  drive, 
p.  642. 

9.  Appeal.— Bri6/«. — Omission  of  Questioned  Instructions. — ^Appel- 
lant's failure  in  its  brief  to  set  out  the  questioned  instructions 
waives  any  question  thereon,    p.  043. 

From  Porter  Superior  Court ;  Harry  B.  Tuthill,  Judge. 

Action  by  Sylvester  W.  Chester  against  the  City  of  Val- 
paraiso. From  a  judgment  for  his  administratrix,  defendant 
appeals.  Transferred  from  Appellate  Court  under  §1405 
Burns  1908,  Acts  1901  p.  590.    Affirmed. 

n.  n.  Lorinq  and  E.  W.  Agar,  for  appellant. 

D.  E.  Kelly,  for  appellee. 

Jordan,  J. — The  facts  in  this  case  show  that  Sylvester  W. 
Chester  was  connected  with  a  fire  company  in  the  service  of 
the  city  of  Valparaiso,  Porter  county,  Indiana ;  that  he  was 
employed  as  a  driver  of  a  fire  wagon,  and  that  it  was  his  duty, 
when  a  fire  signal  was  given,  to  drive  this  wagon,  which  con- 
tained chemicals,  hose  and  other  means  used  in  subduing 
fires ;  that  this  fire  wagon  weighed  about  forty-five  hundred 
pounds,  and  was  drawn  by  two  spirited  horses;  that  it  was 
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the  duty  of  said  Chester,  when  making  a  run  to  a  fire,  to 
drive  these  horses  rapidly  over  the  streets  of  said  city  until 
the  fire  was  reached ;  that  on  June  14, 1905,  Franklin  street, 
a  public  street  of  said  city,  was  out  of  repair  in  this  respect : 
in  the  roadway  of  said  street  a  fiagstone  projected  eight 
inches  above  the  surface  of  the  street,  and  immediately  at 
the  side  of  this  projection  there  was  what  is  termed  a 
** chuck  hole,"  or  depression,  one  foot  deep  in  the  street; 
that  for  two  months  prior  to  the  accident  in  question  the 
city  had  knowledge  of  this  condition  of  the  street;  that  on 
ilay  14,  1905,  while  Chester  was  driving  rapidly  to  a  fire 
in  the  city,  as  his  duty  required  him  to  do,  the  wagon  col- 
lided with  said  obstruction,  and  the  wheels  of  the  wagon 
dropped  into  said  depression,  the  wagon  was  partly  over- 
turned, and  Chester  was  thrown  onto  and  against  the  pave- 
ment, on  account  of  which  he  was  bruised  about  his  hips, 
some  of  his  ribs  were  broken,  his  spine  was  wrenched  and 
injured,  and  he  sustained  other  injuries,  all  of  which  ren- 
dered him  a  permanent  cripple. 

To  recover  for  his  injuries  he,  on  September  24, 1906,  com- 
menced an  action  in  the  Porter  Superior  Court  against  the 

city  of  Valparaiso.    The  issues  were  joined  between 
1.    the  parties  and  a  trial  was  had  before  a  jury,  and  on 

March  7,  1907,  the  jury  returned  a  verdict  in  favor 
of  plaintiflf  for  $2,000.  After  the  return  of  the  verdict  a 
motion  for  a  new  trial  was  made  by  defendant,  but  on  Sep- 
tember 15,  1907,  during  the  pendency  of  this  motion^  plain- 
tiff died.  It  is  shown  that  after  his  death,  Nancy  C.  Chester 
was  appointed  administratrix  of  his  estate,  and  on  Septem- 
ber 25,  1907,  upon  her  application  as  such  administratrix, 
she  was  substituted  as  plaintiff  in  the  action.  Thereupon  she 
moved  that  the  court  render  judgment  nmic  pro  tunc  in  her 
favor  as  administratrix  as  of  the  date  of  March  7, 1907,  the 
day  on  which  the  verdict  was  returned.  The  defendant 
moved  to  dismiss  the  action  on  account  of  the  death  of  plain- 
tiff, claiming  that  by  his  death  the  action  abated,  and  that 
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there  could  be  no  judgment  rendered  on  the  verdict.  The 
court  sustained  the  motion  of  the  administratrix,  and  ren- 
dered judgment  nunc  pro  tunc  on  the  verdict  as  of  the  date 
on  which  it  was  returned  into  court.  Appellant  contends 
that  as  the  action  was  in  tort,  arising  out  of  the  personal 
injuries  on  account  of  the  alleged  negligence  of  defendant, 
it  must  be  held  to  have  died  with  the  person,  and  inasmuch 
as  the  plaintiff  died  after  the  return  of  the  verdict,  but  be- 
fore the  motion  for  a  new  trial  had  been  ruled  upon,  or 
judgment  rendered  upon  the  verdict,  the  action  consequently 
abated,  as  declared  hy  §283  Bums  1908,  §282  R.  S.  1881. 

This  point  is  decided  adversely  to  appellant's  contention 
in  the  case  of  Hilker  v.  Kelley  (1892),  130  Ind.  356,  and  au- 
thorities cited.  In  Kelley  v.  Riley  (1871) ,  106  Mass.  339,  the 
court  said :  ''As  a  matter  of  practice,  at  common  law,  as  well 
as  under  the  provisions  of  the  Gen.  Stat.  c.  133,  §7,  and  c. 
115,  §14,  judgment  will  be  entered  on  the  verdict  on  motion, 
as  of  a  preceding  day  or  term  of  the  court,  whenever  an 
action,  continued  or  postponed  for  the  purpose  of  obtaining 
a  disposition  thereof,  which  may  relieve  a  dissatisfied  party 
from  a  verdict,  would  otherwise  fail  by  the  death  of  a  party 
to  it.  So  if  the  death  occur  after  verdict,  delay  during  the 
time  taken  for  the  argument  of  law  questions  upon  which 
the  validity  of  it  depends,  or  for  advisement  thereon,  will 
not  be  suflFered  to  deprive  one  of  the  benefits  to  which  he 
appears  to  have  been  justly  entitled  under  it.  Inhabitants 
of  Springfield  v.  Jnhabitants  of  Worcester  [1848],  2  Cush. 
52;  Currier  v.  Inhabitants  of  Lowell  [1834],  16  Pick.  170." 

A  motion  for  a  new  trial  in  a  cause  may  be  made  either 

before  or  after  the  rendition  of  the  judgment  on  the  verdict 

or  finding  of  the  court.    Therefore,  the  delay  in  ren- 

2.     dering  the  judgment  in  this  case,  after  the  return  of 

the  verdict,  must  be  attributed  to  the  court.    It  is  a 

well-settled  rule,  however,  that  a  delay  that  is  the  act  of 

the  court  is  never  permitted  to  operate  to  the  prejudice  or 

harm  of  a  party  in  a  cause. 
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After  disposiDg  of  the  qoestion  raised  in  regard  to  the 

abatement  of  the  action,  we  now  pass  to  a  consideration  of 

other  points  in  the  case.     It  is  first  contended  by 

3.  counsel  for  appellant  that,  nnder  the  facts  alleged  in 
the  amended  complaint,  no  actionable  negligence  on 

the  part  of  appellant  is  shown,  and,  that  therefore,  the  court 
erred  in  overruling  the  demurrer  to  the  complaint  Appel- 
lant, however,  is  not  entitled  to  have  this  point  reviewed  or 
considered,  for  the  reason  that  it  has  not  complied  with  the 
requirements  of  subdivision  five  rule  twenty-two  of  this 
court,  by  setting  out  in  its  brief  the  amended  complaint 
either  in  full  or  in  substance,  so  that  the  error  of  which  it 
complains  may  be  presented  or  shown  by  its  brief.  This 
proposition  is  so  well  settled  by  the  decisions  of  this  court 
that  a  reference  thereto  is  needless. 

It  is  next  insisted  that  the  evidence  does  not  sustain  the 

verdict.    Under  this  head,  counsel  for  appellant  contend  that 

Sylvester  W.  Chester,  on  becoming  the  driver  of  the 

4.  fire  wagon^  assumed  the  risk  incident  to  the  defective 
streets  of  the  city.    This  contention  is  not  supported 

by  the  authorities.  Plaintiff,  in  his  pleading,  after  charging 
notice  to  appellant  city  for  a  period  of  over  two  months  prior 
to  the  accident  of  the  defective  condition  of  said  street,  al- 
leged that  the  city  had  neglected  to  remove  said  obstruction 
and  to  repair  said  street;  that  it  negligently  allowed  said 
flagstone  to  be  and  remain  in  the  street,  and  to  project  above 
the  surface  thereof,  and  permitted  the  said  ** chuck  hole"  to 
be  and  remain  in  the  condition  alleged  in  the  complaint. 

In  the  case  of  Turner  v.  City  of  Indianapolis  (1884),  96 
Ind.  51,  the  plaintiff  was  employed  in  the  fire  department 
of  the  city  of  Indianapolis,  and  under  his  employment  it  be- 
came his  duty  to  drive,  as  fast  as  possible,  the  chief  engineer 
of  that  department  to  all  fires  in  said  city.  On  a  certain 
occasion  mentioned,  while  engaged  in  the  line  of  his  duty  in 
driving  the  chief  engineer  to  a  fire,  and  while  driving  at  a 
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rapid  rate,  as  was  necessary  and  proper  for  him  to  do,  he 
drove  the  wagon  against  a  large  rock  that  the  city  had  negli- 
gently suffered  and  permitted  to  be  and  remain  in  and  upon 
the  roadway  of  a  certain  public  street,  and  thereby  he  was 
injured.  In  that  case  this  court  held  that  he  was  entitled  to 
recover,  and  further  affirmed  that  he  as  a  fireman,  in  assum- 
ing his  duties  as  such,  did  not  take  upon  himself  any  risk 
arising  out  of  negligence  on  the  part  of  the  city  authorities 
in  charge  of  its  public  streets.  In  fact  that  case,  in  har- 
mony with  other  authorities,  holds  that  a  fireman  in  dis- 
charging his  duties  as  such  does  not  assume  any  risk  arising 
out  of  the  negligence  of  the  city  in  allowing  defects  or 
obstructions  in  its  public  streets.  Palmer  v.  City  of  Ports- 
mouth (1861),  43  N.  H.  265.  See,  also,  the  authorities  col- 
lected  in  the  note  to  Elam  v.  City  of  Mt.  Sterling  (1909),  20 
L.  R.  A.  (N.  S.)  512. 

While  a  fireman  in  the  employ  of  a  city  is  not  its  servant 

in  the  sense  of  one  serving  a  private  corporation,  and  is  not 

one  in  which  the  maxim  respondeat  superior  is  made 

5.  applicable  or  can  be  invoked  for  his  acts  (4  Dillon, 
Mun.  Corp.  [5th  ed.]   §1660),  nevertheless,  the  city 

is  required  to  keep  and  maintain  its  public  streets  in  a  rea- 
sonably safe  condition  for  the  use  of  its  firemen  in  the  dis- 
charge of  their  duties  in  like  manner  as  it  is  required  to  do 
for  the  use  of  other  travelers  or  persons.  The  term  **  trav- 
eler,*' as  used  to  designate  persons  for  whose  use  and  benefit 
highways  or  streets  must  be  kept  in  a  proper  condition,  has 
no  technical,  legal  signification ;  and,  under  proper  instruc- 
tions, it  is  for  the  jury  to  say  whether  a  person  receiving  an 
injury  was  traveling  upon  the  highway  or  street  within  the 
meaning  of  the  law.  Hardy  v.  Kecne  (1872),  52  N.  H.  370. 
The  general  rule,  supported  by  the  authorities,  is  that  the 
duty  devolving  upon  a  city  or  town  to  keep  its  streets 

6.  in  repair  is  not  limited  alone  to  repair  for  travelers, 
but  they  are  to  be  kept  in  repair  for  all  the  purposes 

Vou  176--il 
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lo  which  they  may  be  lawfully  devoted.    City  of  Chicago 

V.  Keefe  (1885),  114  IlL  222,  2  N.  E.  267,  55  Am.  Rep.  860. 

In  the  case  under  consideration  the  evidence  shows  that 

the  street  commissioner,  who  was  in  charge  of  the  repairs  of 

the  streets  of  the  city  of  Valparaiso,  had  been  in- 

7.  formed  some  time  before  the  accident  of  the  condition 
of  said  street.    In  fact,  it  appears  from  the  evidence 

that  its  defective  condition  had  existed  for  over  two  months 
prior  to  the  time  of  the  injury;  certainly,  sufficiently  long 
enough  for  the  city,  in  the  exercise  of  ordinary  diligence,  to 
discover  its  condition  and  to  repair  the  defects  therein. 

In  cases  like  the  one  at  bar,  constructive  notice  is  held  to 
be  imputable  to  a  municipal  corporation,  where  such  corpo- 
ration, by  the  exercise  of  ordinary  diligence,  could  have  dis- 
covered the  defect  in  a  public  street  in  time  to  make  the 
necessary  repairs  before  the  injury  happens,  and  such  notice 
may  be  inferred  by  a  jury  or  court  trying  the  cause  from 
the  circumstances  in  the.  case.  Klein  v.  Dallas  (1888),  71 
Tex.  280,  8  S.  W.  90;  Poole  v.  Jackson  (1893),  93  Tenn.  62, 
23  S.  W.  57 ;  authorities  collected  in  note  to  Elam  v.  City  of 
Mt  Sterling  (1909),  20  L.  R.  A.  (N.  S.)  512,  705-707. 

In  this  case  we  think  the  jury  was  warranted  in  finding 
that  appellant  had  notice  of  the  defect  of  which  the  plaintiff 
complained,  for  a  time  sufficient  to  have  repaired  it  before 
the  accident. 

Appellant  advances  the  claim  that  the  decedent  was  guilty 

of  contributory  negligence;  that  if  he  had  looked  he  could 

have  seen  the  defects  in  the  street,  but,  as  shown,  his 

8.  duty,  upon  the  giving  of  an  alarm  of  fire,  was  to  drive 
to  the  scene  of  the  fire  as  rapidly  as  possible.    He  was 

not  required  to  stop  and  examine  the  streets  over  which  he 
drove,  in  order  to  ascertain  if  they  were  out  of  repair  or 
unsafe.  He  had  a  right  to  assume  that  the  city  had  dis- 
charged its  duty  in  keeping  its  streets  in  a  reasonably  safe 
condition.  It  appears  that  the  fire  wagon  thf^t  Chester  drove 
was  furnished  with  straps,  with  which  the  dnver  might  strap 
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himself  to  the  seat  cf  the  wagon.  It  is  insisted  that  his  fail- 
ure to  do  so  on  the  occasion  in  question  was  an  act  of  negli- 
gence on  his  part  which  contributed  to  his  injury.  There 
is  no  merit  in  this  contention.  It  was  shown  by  witnesses  at 
the  trial  that  it  would  have  been  dangerous  for  the  driver  of 
this  wagon  to  strap  himself  to  the  seat,  because  the  wagon, 
while  being  driven  to  a  fire,  might  be  overturned. 

Counsel  for  appellant  criticise  certain  instructions  given 

by  the  court  to  the  jury,  and  complain  of  the  ruling  of  the 

court  in   refusing  certain  ones  tendered.     Neither 

9.    the  instructions  given,  of  which  complaint  is  made, 

nor  those  refused,  are  set  out  in  appellant's  brief,  as 

required  by  rule  twenty-two  of  this  court,  and,  therefore, 

appellant's  contention  in  regard  thereto  must  be  dismissed 

without  consideration. 

We  have  read  the  evidence,  and  find  that  it  fully  supports 
the  verdict.  "We  find  no  available  error  in  the  record.  The 
judgment  below  is  affirmed. 


Indiana  Trust  Company,  Guardian,  v.  Griffith, 
BY  Next  Friend. 

[No.  21,408.    Filed  June  30,  1911.    Rehearing  denied  December  15, 

1911.] 

1.  GuABDiAK  AND  WARD. — Investment  of  Funds. — Trust  Companies, 
^Statutes.— 'Section  4953,  subd.  6,  Burns  1908,  Acts  1893  p. 
344,  §10,  providing  that  "the  directors  of  any  such  corporation 
[trust  company]  shall  have  discretionary  power  to  invest  all 
moneys  received  by  it  ♦  ♦  *  In  trust  in  any  such  personal 
securities  as  are  not  hereinafter  expressly  prohibited"  and  shall 
be  responsible  for  the  value  and  genuineness  thereof  at  the  time 
the  investment  is  made,  except  that  such  company  shall  not  be 
responsible  for  any  investment  specifically  ordered  by  any  court, 
or  by  will,  or  other  instrument,  does  not  give  trust  companies 
discretionary,  irresponsible  power  to  invest  a  ward's  money  in 
securities,  but  merely  gives  to  them  the  same  dicretionary,  re- 
sponsible power  that  is  accorded  to  individuals  acting  in  the 
same  capacity,    pp.  647, 650, 651, 652. 
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2.  GuABDiAN  AND  WARD. — Inv€8tfnents, — It  is  not  necessaiTf  In 
the  absence  of  a  statutory  provision  to  that  effect,  for  a  gaardian 
to  obtain  an  order  of  the  court  before  investing  his  ward's 
funds;  but  investments  without  such  an  order  are  made  at  his 
risk.    p.  648. 

8.  GuABDiAN  AND  Wavd.— Investments. — ^A  guardian  is  required 
to  use  the  prudence,  discretion  and  intelligence  exercised  by  or- 
dinarily prudent  men  in  regard  to  the  permanent,  but  not  specula- 
tive, use  of  their  funds,    p.  (>49. 

4.  GuASDiAN  AND  Wasd. — Investments. — Court  Orders, — ^A  guar- 
dian Is  not  liable  for  Investments  of  his  ward's  money,  where 
such  investments  were  ordered  by  the  court    p.  G50. 

5.  Statutes. —  Words, —  Legal  Meaning. —  Presumptions.  —  Words 
used  in  a  statute  are  presumed  to  be  used  in  their  legal  sense, 
p.  651. 

6.  Statutes. — Construction, — Validity. — ^Where  possible,  statutes 
will  be  so  construed  as  to  sustain  their  constitutional  validity, 
p.  652. 

7.  GuABDiAN  AND  Wabd. — Investments, — Stocks. — A  guardian  in- 
vesting practically  the  whole  of  his  ward's  estate  in  fluctuating 
stocks  and  bonds  cannot  Justify  himself  on  the  ground  that  an 
ordinarily  prudent  person  would  do  likewise  with  his  own  es- 
state.    p.  653. 

8.  GuABDiAN  AND  Wabd. — Investments, — Current  Reports. — ^The  es 
parte  approval  of  a  guardian's  current  reports  constitutes  prima 
facie  proof  of  their  correctness;  but,  at  any  time  before  final 
settlement,  they  may  he  set  aside,  corrected,  or  modified  if 
justice  demands  it    p.  654. 

Prom  Probate  Court  of  Marion  County;  Merle  N.  A, 
Walker,  Judge. 

Action  by  Humphrey  C.  GriflBth,  as  next  friend,  against 
the  Indiana  Trust  Company.  Prom  a  judgment  for  plain- 
tiflP,  defendant  appeals.    Affirmed. 

Ayres,  Jones  &  Hollett  and  Kealing  &  Buggy  for  appel- 
lant. 

William  Bosson,  for  appellee. 

Cox,  J. — ^This  action  was  brought  by  appellee,  as  next 
friend  of  Pleasant  H.  GriflBth,  a  person  of  unsound  mind,  by 
petition  in  the  court  below,  which  has  jurisdiction  of  such 
guardianship,  in  which  petition  he  seeks  to  compel  appel- 
lant, as  the  guardian  of  such  ward,  to  take  out  of  the  estate 
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of  the  latter  certain  bonds  and  stocks,  naming  them,  of  the 
value  of  $98,297.52,  which  the  current  report  of  appellant 
filed  in  1908  shows  had  been  purchased  with  the  funds  of  the 
trust,  and  which  it  is  alleged  had  depreciated ;  and  the  peti- 
tion prays  that  appellant  guardian  be  required  to  account  to 
the  estate  for  the  moneys  so  invested,  together  with  interest 
thereon. 

Appellant^s  demurrer  to  the  petition  was  overruled,  and 
thereupon  it  filed  an  answer  in  two  paragraphs.  The  sub- 
stance of  appellant's  answer  is  that  it  had  invested  the  trust 
funds  in  stocks  and  bonds,  as  alleged  in  the  petition,  of  cer- 
tain named  public-service,  railroad  and  other  private  corpo- 
rations in  and  outside  the  State  of  Indiana,  and  in  non- 
taxable bonds  of  Indiana  municipal  corporations,  except  that 
item  one,  set  out  therein,  of  $1,300,  stock  of  the  Indiana  Na- 
tional Bank,  belonged  to  and  was  owned  by  said  Pleasant 
H.  Griffith  before  said  Indiana  Trust  Company  was  ap- 
pointed his  guardian,  and  that  it  had  received  that  stock 
from  its  predecessor  in  the  trust  as  a  part  of  the  assets  of 
the  estate  of  the  ward ;  and  except  that  the  second  item  of 
stock  mentioned  in  the  petition — being  the  Atlas  Engine 
Works,  six  per  cent  preferred  stock,  of  the  par  value  of 
49,500,  had  been  sold  by  this  guardian  for  its  full  value,  and 
at  and  for  the  full  price  paid  by  it  for  such  stock,  and  that 
the  Brown-Ketcham  Iron  Works,  six  per  cent  preferred 
stock,  of  the  par  value  of  $3,000,  being  the  third  item  of 
stock  set  out  in  the  petition,  was  purchased  by  this  guardian 
on  April  28,  1903,  under  the  special  order  and  direction  of 
the  court ;  that  it  admitted  that  in  its  reports  prior  to  1906  ap- 
pellant did  not  itemize  the  bonds  in  question  by  their  names 
and  specific  value  and  cost,  but  reported  them  all  together 
as  "bonds,  stocks,"  etc.,  of  a  certain  aggregate  sum  for  which 
it  claimed  credit,  but  that  in  its  sixth  report  to  the  court  in 
1906  it  did  report  such  bonds  specifically  by  name,  character 
and  cost,  and  claimed  credit  for  the  aggregate  sum  which 
then  amounted,  for  said  bonds,  to  $56,033.50,  and  that  such 
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report  was  approved  by  the  court;  that  since  such  report  it 
has  purchased  additional  bonds  of  the  same  character  to  the 
amount  of  $38^79.02,  and  has  in  its  seventh  report  in  1908 
specified  them,  and  claimed  credit  for  that  additional  sum; 
that  the  depreciation  of  such  bonds  at  the  market  value  is 
not  more  than  $5,000. 

It  is  further  alleged  that  ^'the  bonds  were  valid,  genuine 
and  regular,  *  *  •  and  that  it  invested  said  moneys  in 
said  bonds  for  that  reason,  and  it  in  good  faith  believed  them 
to  be  safe,  sound,  desirable  and  profitable  investments  of  the 
money  of  its  said  trust,  •  •  •  and  that  the  matter  of  the 
investment  of  said  moneys  in  said  bonds  was  submitted  to 
the  board  of  directors  of  said  Indiana  Trust  Company,  guar- 
dian, aforesaid,  and  that  said  board  fully  and  duly  investi- 
gated and  examined  said  bonds  and  stocks,  and  their  values 
and  securities,  and  after  such  investigation  and  examination 
directed  and  ordered  said  moneys  invested  in  said  bonds  at 
and  for  the  amounts  paid  for  them  by  this  guardian,  and  for 
the  amounts  at  which  they  were  rei>orted  to  the  court,  and 
that  said  investments  were  made  in  good  faith.*' 

Appellee  demurred  to  this  answer  for  want  of  facts  to 
constitute  a  defense  to  the  petition.  This  demurrer  was 
sustained,  and  appellant  elected  to  stand  upon  its  answer, 
and  refused  to  plead  further,  whereupon  the  court  decreed 
that  appellant  should  take  out  of  its  account  with  the  estate 
the  bonds,  designating  them,  and  that  it  should  charge  itself 
with  the  amount  invested  by  it  in  the  purchase  of  them,  to 
wit:  $93,997.32,  together  with  interest  at  the  rate  of  six 
per  cent  from  the  date  of  the  decree,  and  rendered  judgment 
against  appellant  for  costs.  From  this  judgment  this  appeal 
is  taken,  and  the  errors  assigned  are  based  on  the  rulings  of 
the  court  in  overruling  appellant's  demurrer  to  the  petition 
and  in  sustaining  appellee's  demurrers  to  the  two  para- 
graphs of  answer. 

The  central  and  vital  question  is,  did  the  provisions  of 
the  act  of  1893,  and  the  amendments  thereof,  authorizing  the 
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incorporation  of  loan,  trust  and  safe  deposit  com- 
1.    panics  (Acts  1893  p.  344,  Acts  1899  p.  503,  Acts  1907 

p.  109,  §§4942-4959  Bums  1908),  grant  to  such  com- 
panies a  discretion  so  broad  and  plenary  in  the  investment  of 
the  funds  of  a  ward  or  other  cestui  que  trust  that,  when  ex- 
ercised without  submitting  the  question  to  the  court  in  which 
supervision  of  the  trust  rests  and  acting  on  its  order,  they 
are  absolved  from  liability  for  loss  in  the  subsequent  depre- 
ciation of  the  investment? 

It  is  from  the  authority  granted  by  said  act  that  appel- 
lant received  its  appointment  as  guardian  of  the  estate  of 
GriflRth  at  the  hands  of  the  lower  court,  and  it  is  contended 
by  its  counsel  that  the  sixth  subdivision  of  §10  of  said  act 
(§4953,  supra)  grants  it  the  wide  and  exonerative  discre- 
tion in  investing  the  estate  of  its  ward,  heretofore  indicated. 
That  part  of  the  act  from  which  it  is  insisted  such  discre- 
tion is  derived,  reads  as  follows:  '* Sixth.  The  directors 
of  any  such  corporation  shall  have  discretionary  power  to 
invest  all  moneys  received  by  it  on  deposit  or  in  trust  in 
any  such  personal  securities  as  are  not  hereinafter  expressly 
prohibited;  and  it  shall  be  held  responsible  to  the  own- 
ers, or  cestui  que  trust,  of  such  moneys,  for  the  validity, 
regularity,  quality,  value  and  genuineness  of  all  such  in- 
vestments and  securities  at  the  time  the  said  investments  are 
80  made,  and  for  the  safe-keeping  of  the  evidences  and  se- 
curities thereof;  but  if  any  special  direction,  agreement  or 
trust  is  imposed  upon,  made  or  conferred  in  and  by  the  order, 
judgment  or  decree  of  any  court,  or  by  the  terms  and  condi- 
tions of  any  last  will  and  testament,  or  other  document,  con- 
tract, deed,  conveyance  or  other  written  instrument,  as  to 
the  particular  manner  in  which,  or  the  particular  class  or 
kinds  of  security,  funds  or  property,  whether  real  or  per- 
sonal, the  same  shall  be  invested  in,  then  the  said  corpora- 
tion shall  follow  and  carry  out  such  order,  judgment,  decree 
or  other  appointment,  contract,  deed,  conveyance  or  other 
written  instrument,  and  in  such  case  such  company  shall  not 
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be  held  liable  or  responsible  for  any  loss,  damage  or  injury 
which  may  occur  or  be  incurred  by  any  person  or  cestui  que 
trust  by  reason  of  its  performance  of  such  trust  as  afore- 
said/' 

It  is  contended  that  under  the  discretionary  power  vested 
in  appellant  under  the  first  part  of  this  provision,  it  is  given 
a  wide  latitude  in  selecting  the  securities  for  investment, 
that  it  is  required  to  exercise  only  good  faith  and  due  care 
in  selecting  the  securities  it  may  choose  to  buy,  that  liability 
is  not  continued  after  the  time  such  investments  are  made 
for  the  value  of  such  securities,  and  that  to  absolve  it  from 
liability  it  is  not  necessary  to  procure  an  order  from  the 
court  authorizing  such  investment. 

It  is  necessary  for  a  guardian  to  get  an  order  from  the 

court  before  investing  the  funds  of  the  ward,  only  when  the 

statute  so  provides.    When  it  is  not  so  provided,  the 

2.  guardian  is  vested  with  a  discretion.  21  Cyc.  87,  88 ; 
17  Am.  and  Eng.  Ency.  Law  (2d  ed.)  432;  note  to 
Schmidt  v.  Shaver  (1902),  89  Am.  St.  250,  292;  Gary  v. 
Cannon  (1843),  38  N.  C.  64;  Mather  y.  Knox  (1882),  34  La. 
Ann.  410;  Durrctt's  Ouardian  v.  Commonwealth  (1890), 
90  Ky.  312, 14  S.  W.  189 ;  Sherry  v.  Sansberry  (1852) ,  3  Ind. 
320. 

But  while  such  investments  may  be  made,  yet,  if  made 
without  an  order  from  the  court,  the  risk  is  with  the  guardian. 
In  re  Cardwell  (1880),  55  Cal.  137;  Nagle  v.  Robiris  (1900), 
9  "Wyo.  211,  62  Pac.  154;  Coffin  v.  Bramlitt  (1868),  42  Miss. 
194,  97  Am.  Dec.  449 ;  Clark  v.  Anderson  (1877),  76  Ky.  Ill ; 
Robertson  v.  Robertson's  Trustee  (1908),  130  Ky.  293,  113 
S.  W.  138,  132  Am.  St.  368  and  note;  Sherry  v.  Sansberry, 
supra;  Thicker  v.  State,  ex  reh  (1880),  72  Ind.  242 ;  Woerner, 
Guardianship  p.  211 ;  21  Cyc.  88.  See,  also.  Brown  v.  Wright 
(1869),  39  Ga.  96,  101;  Mclntyre  v.  People,  ex  rel.  (1882), 
103  III.  142;  Hughes  v.  People,  ex  rel  (1881),  10  111.  App. 
148;  Carlysle  v.  Carlysle  (1857),  10  Md.  440;  Forrester  v. 
State,  ex  rel  (1876),  46  Md.  1540. 
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There  is  little  authority  to  show  that  a  trustee  may  excuse 

himself  by  showing  that  he  has  conducted  the  business  of 

investing  his  trust  funds  in  the  same  manner  that  an 

3,  ordinarily  prudent  man  of  business  might  do  with 
his  own  property.  The  trustee  must  conduct  himself 
faithfully,  and  exercise  a  sound  discretion.  He  is  to  observe 
how  men  of  prudence,  discretion  and  intelligence  manage 
their  own  affairs,  not  in  regard  to  speculation,  but  in  regard 
to  the  permanent  disposition  of  their  funds,  considering  the 
probable  income  as  well  as  the  probable  safety  of  the  capital 
invested.  A  business  man  of  more  than  average  caution  may, 
and  often  does,  assume  intentional  risks  in  the  investment 
of  his  own  property.  For  the  sake  of  obtaining  a  greater 
than  an  ordinary  income,  he  will  often  invest  in  such  a  man- 
ner that  the  risk  of  ultimate  loss  is  considerable,  and  such 
speculative  use  of  his  property  would  not  be  regarded  as  il- 
legitimate, nor  as  deserving  of  any  censure.  No  such  risk 
is  permitted  to  the  trustee.  King  v.  Talhot  (1869),  40  N.  Y. 
76;  Mills  V.  Hoffman  (1882),  26  Hun  594;  Adair  v.  Brim- 
mer (1878),  74  N.  Y.  539;  WorreU's  Appeal  (1854),  28  Pa. 
St.  44;  Ihmsen's  Appeal  (1862),  43  Pa.  St.  431;  Kimball  v. 
Reding  (1855),  31  N.  H.  352,  64  Am.  Dec.  333 ;  Clark  v.  Gar- 
field (1864),  8  Allen  427 ;  Brown  v.  French  (1878),  125  Mass. 
410,  28  Am.  Rep.  254;  Dickinson's  Appeal  (1890),  152  Mass. 
184,  25  N.  E.  99,  9  L.  R.  A.  279;  Davis's  Appeal  (1903),  183 
Mass.  499,  67  N.  E.  604;  Mattocks  v.  Moulton  (1892),  84 
Me.  545,  24  Atl.  1004;  Smith  v.  Smith  (1832),  7  J.  J.  Marsh. 
(Ky.)  ^238;  Dnrrett's  Ouardian  v.  Commonwealth,  supra; 
Le^royd  v.  Whiteley  (1887),  12  App.  Cas.  727,  733;  17  Am. 
and  Eng.  Eney.  Law  (2d  ed.)  435,  437;  13  Am.  Law  Reg. 
(N.  S.)  201;  25  Am.  Law  Reg.  (N.  S.)  217,  225;  note  to 
Nyce's  Estate  (1843),  40  Am.  Dec.  498,  506;  note  to  Schmidt 
V.  Shaver  (1902),  89  Am.  St.  250,  292;  note  to  Robertson  v. 
Robertson's  Trustee  (1908),  132  Am.  St.  368,  372;  3  Pom- 
eroy,  Eq.  Jurisp.  (3d  ed.)  §§1071,  1074. 

The  use  of  the  words  ** discretionary  power"  does  not  ren- 
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der  the  guardian  any  the  less  liable  on  failure  properly  to 
invest  and  manage  the  trust  They  do  not  relieve  ap- 
1.  pellant  of  the  hi^  degree  of  care  and  prudence  re- 
quired of  guardians.  The  only  effect  they  have  is  to 
leave  the  guardian  free  to  select  the  investment,  but  the  care 
required  of  the  guardian  in  making  the  selection  is  in  no- 
wise diminished*  Indeed  the  care  to  be  exercised  must  be 
commensurate  with  the  freedom  given.  Holcomh  v.  Hoi- 
comb's  Executors  (1857),  11  N.  J.  Eq.  281;  In  re  Cant 
(1886),  5  Dem.  Surr.  269;  Bogart  v.  Van  Vehor  (1883), 
4  Edw.  Ch.  *718 ;  Clark  v.  Oarfield,  supra;  Davis's  Appeal, 
supra;  KimhaU  v.  Reding,  supra;  Fray's  Appeal  (1859), 
34  Pa.  St,  100;  EarVs  Estate  (1902),  203  Pa.  St.  480,  53 
Atl.  364;  Warren  v.  Pazolt  (1909),  203  Mass.  328,  346,  89 
N.  E.  381;  Jn  re  Hirsch's  Estate  (1906),  116  App.  Div.  367, 
101  N.  Y.  Supp.  893;  66  Cent.  L.  J.  244;  25  Am.  Law  Reg. 
(N.  S.)  217,  225;  Woerner,  Guardianship  p.  207  et  seq.;  3 
Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §1073. 

The  rule  has  prevailed  in  this  State,  that  a  trustee  who 
exercised  his  own  discretion  in  the  matter  of  investing  the 
trust  fund  was  liable  for  loss  incurred  by  deprecia- 
4.  tion,  while  if  he  made  investment  by  order  of  court, 
after  a  presentation  of  the  facts,  he  was  absolved  from 
liability  for  such  loss.  In  the  case  of  Tucker  v.  State,  ex  rrf. 
(1880),  72  Ind.  242,  it  was  held  by  this  court  that  an  in- 
vestment  of  trust  funds  in  the  stock  of  an  ordinaiy  business 
enterprise  by  a  trustee  of  an  express  trust,  appointed  by 
court,  without  an  order  of  court,  is  an  abuse  of  his  discre- 
tionary control  over  the  funds  so  invested,  and  involves  a 
breach  of  his  duty  as  such  trustee.  And  the  rule  so  declared 
is  in  entire  harmony  with  the  gr^at  weight  of  authority. 
True,  this  case  was  decided  before  the  act  in  question  was 
passed  and  became  a  law,  but  since  there  is  nothing  in  the 
act  showing  an  intention  not  to  adopt  the  limitation  placed 
on  the  discretionary  power  of  a  guardian  by  the  rule  as 
voiced  in  that  case,  it  must  be  presumed  that  the  legislature 
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in  enacting  the  statute,  and  that  part  of  it  before 
5.  quoted,  meant  to  adopt  such  limitation,  for  if  the  leg- 
islature uses  words  that  have  received  a  judicial  con- 
struction, they  are  presumed  to  be  used  in  that  sense,  unless 
the  contrary  intent  can  be  gathered  from  the  statute.  2 
Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.)  §399  and  cases 
cited  under  note  36;  26  Am.  and  Eng.  Ency.  Law  (2d 
ed.)  607;  Bnrk  v.  State  (1867),  27  Ind.  430,  431;  State  v. 
Berdetta  (1880),  73  Ind.  185, 188,  38  Am.  Rep.  Ill;  Western 
Union  Tel.  Co.  v.  Scircle  (1885),  103  Ind.  227,  229;  Board, 
etc.,  V.  Bailey  (1890),  122  Ind.  46,  48;  Sopher  v.  State 
(1907),  169  Ind.  177, 181, 14  L.  R.  A.  (N.  S.)  172;  Truelove 
V.  Truelove  (1909),  172  Ind.  441,  444,  27  L.  R.  A.  (N,  S.) 
220. 

The  rule  as  it  existed  at  the  time  of  this  enactment  must 
have  been  in  the  mind  of  the  lawmaking  power.  Under  it, 
guardians  and  other  trustees  possessed  certain  discre- 
1.  tionary  duties  with  regard  to  the  control  over  and 
investment  of  the  trust  funds.  An  exercise  of  the 
discretion  without  submission  to  the  supervisory  direction 
of  the  court  having  jurisdiction  was  at  the  risk  of  the  guar- 
dian or  other  trustee,  if  loss  occurred,  while  an  exercise  of 
the  discretion  under  the  approval  and  direction  of  the  court 
absolved  from  loss.  As  we  see  it,  clause  six  of  §4953,  supra, 
does  nothing  more  than  declare  that  the  same  rule  shall  also 
apply  to  the  companies  brought  into  life  by  the  statute  and 
authorized  to  act  as  guardian  when  acting  in  such  a  trust 
capacity  by  appointment ;  in  short,  it  applies  the  same  meas- 
ure of  duty  and  responsibility  to  trust  companies  acting  in 
a  trust  capacity  as  to  a  private  person  so  acting.  A  contrary 
intent  is  not  disclosed  by  the  provisions  of  the  statute.  Said 
clause  does  not  declare  that  there  shall  be  no  liability  when 
such  a  company  acts  solely  and  independently  on  the  discre- 
tion granted  to  it.  It  does  expressly  declare  that  there  shall 
be  none,  if  its  action  is  taken  upon  the  specific  direction  of 
the  court. 
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]^I oreover,  statutes  are  to  be  so  constraed  as  to  sustain  their 
constitutionality,  rather  than  to  place  upon  them  a  construc- 
tion that  would  render  them  invalid.  26  Am.  and  Eng. 

6.    Ency.  Law  (2d  ed.)  640;  Brown  v.  Buzan  (1865),  24 

Ind.  194;  Phenix  Ins.  Co,  v.  Burdett   (1887),  112 

Ind.  204;  McCreery  v.  Fallis  (1904),  162  Ind.  255;  Vnited 

States  Express  Co,  v.  State  (1905),  164  Ind.  196;  Hargis  v. 

Board,  etc.  (1905),  165  Ind.  194. 

The  construction  of  clause  six  contended  for  by  appellant 

might  well  cast  doubt  on  its  validity.    It  would  place  natural 

persons  acting  as  guardians,  or  in  other  trust  capaci- 

].  ties,  in  a  class  on  which  the  law  imposed  narrower 
powers  and  a  greater  liability  than  these  corporations, 
while  acting  in  exactly  the  same  fiduciary  relation.  Whether 
this  can  be  done  without  a  violation  of  constitutional  limita- 
tions may  well  be  doubted. 

It  must  follow  that  the  investment  of  the  trust  funds  by 
appellant  guardian,  without  authority  of  court,  was,  under 
the  rule  existinsj  in  this  State,  and  generally  in  other  states, 
an  abuse  of  its  discretionary  control  of  its  trust.  Manifestly 
to  give  the  statute  the  meaning  contended  for  by  appellant, 
would  place  trust  funds  at  the  mercy  of  guardians.  The  rule 
that  there  must  be  the  directive  order  of  court  to  work  abso- 
lution to  the  guardian  for  loss  is  a  wholesome  one  in  this  day 
of  promotion,  exploitation  and  the  underwriting  of  the  obli- 
gations of  industrial  enterprises. 

In  this  State,  the  rule  announced  in  the  case  of  Tiicker  v. 
StatCy  ex  rel.y  supra,  approaches  the  strictness  of  the  English 
rule  announced  in  the  case  of  Clough  v.  Bond  (1838),  3  Myl. 
&  Or.  (14  Eng.  Ch.)  *490.  Some  of  the  states  in  early  days 
broke  away  from  the  strict  English  rule,  and  adopted  a  less 
fixed  standard.  See  Harvard  College  v.  Amory  (1830),  9 
Pick.  446,  which  is  the  leading  case  on  this  point.  But  the 
reasons  advanced  therein  for  not  adopting  the  English  rule 
in  all  its  strictness,  requiring  an  investment  of  trust  funds 
in  real  estate  or  government  securities,  no  longer  exist,  and 
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the  tendency  is  properly  towards  the  full  strictness  of  that 
rule,  3  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §1074;  Woerner, 
Guardianship  pp.  211,  212;  1  Perry,  Trusts  (6th  ed.)  §456. 

From  the  latter  we  quote  the  following:  "There  are  now 
national,  state,  county,  town,  and  city  bonds  in  sufficient 
amounts  to  absorb  all  trust  funds  seeking  investment,  and  it 
is  not  to  be  denied  that  such  investments  are  more  permanent 
and  safe.  It  may  be  admitted,  that  great  public  emergencies 
and  national  dangers  have  an  unfavorable  effect  upon  the 
value  of  public  securities ;  but  such  emergencies  and  dangers 
have  the  same  effect  upon  the  stocks  of  private  corporations. 
In  addition  to  these  depressing  influences,  the  capital  of  such 
companies  runs  the  risks  and  chances  of  trade,  business,  and 
speculation.  Calamities  that  depress  public  credit  seldom 
occur,  while  the  risks  of  trade  are  constant.  It  would  seem 
to  be  the  wiser  course  to  withdraw  the  funds,  settled  for  the 
support  of  women,  children,  and  other  parties  who  cannot 
exercise  an  active  discretion  in  the  protection  of  their  in- 
terests, as  much  as  possible  from  the  chances  of  business.  It 
may  be  said,  that  settlors  may  always  do  this  by  directing  in 
what  manner  the  funds  settled  by  them  shall  be  invested. 
But  it  would  seem  to  be  wiser  for  the  court  to  establish  the 
safest  rule  in  the  absence  of  special  directions,  and  leave  it 
to  the  settlor,  if  he  prefers,  to  direct  a  less  safe  investment." 

A  further  relaxation  of  the  rules  governing  guardians  can- 
not be  sanctioned. 

But  if  all  that  we  have  said  be  not  true,  and  we  grant  that 

appellant  is  required  to  exercise  only  such  diligence  and  care 

in  discharging  its  duty  as  ordinarily  prudent  men  ex- 

7.  ercise  in  reference  to  their  own  affairs,  can  it  then  be 
said  the  ordinarily  prudent  man  invests  practically 
his  entire  wealth  in  stocks  and  bonds,  many  of  which  are  of 
fluctuating  and  uncertain  value  f  To  state  the  question  is  to 
answer  it  in  the  negative.  See  Dickinson* s  Appeal,  supra; 
Bams^s  Appeal,  supra;  Warren  v.  Pazolt,  supra. 

The  mere  fact  that  the  current  reports  filed  by  appellant 
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were  approved  by  the  eourt  is  no  bar  to  appellee's  action, 
for  the  approval  of  the  various  reports  were  ex  parte 

8.  proeeediii<:5,  such  as  are  usaally  made  in  passing  ae- 
eonnts  current  of  guardians  and  partial  reports  of 
executors  and  administrators.  "Ex  parte  orders  made  by 
the  court  in  the  matter  of  a  guardianship,  whether  by  way 
of  direction  to  the  guardian,  or  of  approval  of  action  there- 
tofore taken  by  him,  like  those  made  in  the  settlement  of  an 
estate,  are  regarded  as  prima  facie  correct,  but  are  as  a  rule 
within  the  control  of  the  court  making  them  until  final 
settlement  of  the  guardianship.  Such  orders  may,  at  all 
times,  before  final  settlement  and  discharge  of  the  guardian, 
be  set  aside,  corrected  or  modified  if  the  requirements  of 
justice  demand  it."  State,  ex  rel,  v.  Wkeehr  (1891),  127 
Ind.  4*=>1.  See,  also.  State,  ex  rd,,  v.  Peckham  (1894),  136 
Ind.  108,  202:  Candy  v.  Hanmare  (1881),  76  Ind.  125,  128; 
Daniels  v.  Bruce  (1911),  ante,  151 ;  21  Cyc.  179 ;  15  Am.  and 
Eng.  Eney.  Law  (2d  ed.)  47,  (6) ;  Henry,  Probate  Law  §712. 

It  may  be  that  part  of  the  bonds  in  which  appellant  in- 
vested the  funds  of  its  trust  were  of  a  class  universally  ap- 
proved, but  no  question  is  presented  as  to  the  scope  of  the 
judgment  rendered,  the  sufficiency  of  the  petition  and  an- 
swers thereto  being  alone  involved. 

Finding  no  error  in  tlie  record,  the  judgment  of  the  lower 
court  is  affirmed. 
'  Myers,  J.,  did  not  participate  in  the  decision  of  this  cause. 


Commercial  Life  Insurance  Company 
r.  Schroyer. 

[No.  21.952.     Fileil  October  4,  1011.     Rehearing  denied  December 

ir>,  1911.] 

1.  J'ssrRA'scfL—RcfiHRftion.— Answers. — Tender, — In  an  action  on 
a  life  Insuramt*  iM^lioy  providing,  amons!  other  things,  that  false 
or  fraudnlent  statements  in  the  appiicatlon  shall  render  the 
policy  void,  answers  that  the  insured  in  his  application,  made 
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cert  nil!  false  and  frudulent  statements  for  the  purpose  of  de- 
coiviug  defendant,  that  the  assured  was  ignorant  thereof,  and 
relied  thereon,  and  that  the  assured  warranted  them  to  be  true, 
are  iusuflicient,  there  being  no  allegation  that,  upon  discovery 
of  the  falsity  of  such  statements,  the  premiums  paid  were  either 
returned,  or  that  an  offer  to  return  was  made.  Myers,  J.,  dis- 
sents, p.  655. 
2.  Insurance. — Avoidance.— Return  of  Premiums, — Though  an  In- 
surance policy  provides  that  if  false  or  fraudulent  statements  are 
made  in  the  application  therefor  the  policy  shall  be  void  and 
the  premiums  shall  be  forfeited  to  the  company,  an  answer  of 
rescission  is  bad  which  fails  to  show  a  return,  or  an  offer  of 
return,  of  the  premiums  paid,  the  rescission  dating  from  the  in- 
ception of  the  policy.    Myers,  J.,  dissents,    p.  657. 

From  Fayette  Circuit  Court;  Oeorge  L.  Oray,  Judge. 

Action  by  Anna  Schroyer  against  the  Commercial  Life 
Insurance  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Transferred  from  Appellate  Court  under 
§1405  Burns  1908,  Acta  1901  p.  590.    Affirmed. 

Pickens,  Cox  &  Kahn,  for  appellant. 
D.  W.  McKee,  Hyatt  L.  Frost  and  B.  N,  Elliott,  for  ap- 
pellee. 

Cox,  J. — ^Appellee,  being  the  beneficiary  in  a  policy  of  in- 
surance issued  by  appellant  on  the  life  of  her  husband, 
brought  this  action,  following  his  death,  against  appellant  to 
recover  thereon.  From  a  judgment  for  appellee  this  appeal 
is  prosecuted,  and  error  on  the  part  of  the  trial  court  in 
overniling  appellant's  motion  for  a  new  trial  is  relied  on  for 
a  reversal.  Under  this  assignment  of  error,  it  is  contended 
that  the  verdict  was  not  sustained  by  the  evidence  and  that 
the  court  erred  in  giving  and  refusing  to  give  instructions. 

Appellant  answered  the  complaint  by  a  general  denial  and 

by  a  second  and  third  paragraph  of  answer.    In  the  second 

paragraph  the  execution  of  the  policy  was  admitted, 

1.    but  it  was  alleged  that  the  policy  was  void  and  of  no 

effect,  and  in  no  way  binding  on  appellant,  for  the 

reason  that  the  insured  in  his  application  for  the  insurance 

made  certain  statements  as  to  his  occupation,  and  declared 
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and  warranted  thera  to  be  true;  that  the  statements  were 
false,  and  were  made  by  insured  to  deceive  appellant,  and 
to  induce  it  to  issue  the  policy ;  that  appellant  did  not  know 
and  had  no  means  of  knowing  the  truth  or  falsity  of  the 
statements,  but  relied  on  them  and  issued  thereon  the  policy 
in  suit. 

The  allegations  of  the  third  paragraph  are  identical  with 
the  second,  except  that  the  false  statements  alleged  therein 
were  in  regard  to  former  applications  made  by  the  insured 
for  insurance  in  other  companies  and  rejections  by  them. 
Appellee  replied  specially  to  the  third  paragraph  of  answer, 
admitting  that  the  statements  of  the  insured  set  forth  therein 
were  false,  but  averring  that  appellant  had  knowledge  of 
their  falsity  before  it  issued  the  policy  and  received  the  pre- 
mium thereon. 

It  is  not  contended  by  counsel  for  appellant  that  the  evi- 
dence does  not  sustain  a  verdict  for  appellee  on  the  general 
issue,  or  that  on  such  issue  there  was  any  error  in  giving  or 
refusing  to  give  instructions.  Appellant's  whole  defense 
proceeds  on  the  theory  that  its  second  and  third  paragraphs 
of  answer  were  good,  and  that  the  evidence  given  thereunder 
made  a  case  entitling  it  to  a  verdict. 

These  answers  were  not  good.  They  fail  to  allege  that 
appellant,  upon  discovering  the  alleged  fraud,  took  any  steps 
to  rescind  the  contract,  by  tendering  back  or  oflfering  to  re- 
turn the  premium  paid  by  insured  or  otherwise.  No  evidence 
was  given  or  offered  that  appellant  had  done  this.  It  is  con- 
ceded that  it  had  not,  and  it  is  contended  that  it  was  not 
necessary  for  it  to  do  so. 

The  contract  of  insurance  involved  provides  that  fraudu- 
lent and  tintrue  statements,  such  as  those  pleaded,  shall  ren- 
der the  policy  void,  and  work  a  forfeiture  of  all  pr^niums 
paid  by  insured. 

The  rule,  as  settled  by  the  decisions  of  the  courts  of  this 
State,  is  that  contracts  of  insurance  with  such  provisions  are 
not  rendered  absolutely  void  by  a  breach  of  warranty,  or  hf. 
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reason  of  false  answers  to  questions  affecting  the  risk,  con- 
tained in  the  application  as  a  part  of  the  contract  of  insur- 
ance, such  as  are  involved  in  this  case,  but  that  they  are 
voidable  at  the  election  of  the  insurer;  that  before  a  defense 
on  such  ground  can  defeat  a  recovery  by  the  beneficiary  in 
a  suit  on  the  policy,  the  insurer  must  take  proper  steps  to 
exetcise  its  election  to  avoid  and  rescind  the  contract,  and 
that  tendering  back  the  premiums  received  is  one  of  the 
necessary  steps  in  making  the  election  to  rescind.  Olens 
Falls  Ins.  Co,  v.  Michael  (1907),  167  Ind.  659,  8  L.  R.  A. 
(N.  S  )  708 ;  American  Cent.  Life  Ins.  Co.  v.  Bosenstein 
(1910),  46  Ind.  App.  537;  State  Life  Ins.  Co.  v.  Jones 
(1911),  48  Ind.  App.  186.  See,  also,  18  Harvard  Law  Re- 
view  364. 

Answers  to  a  complaint  to  recover  on  a  policy  in  such 
cases  must,  to  be  sufficient,  allege  the  facts  showing  the  con- 
dition, its  breach,  and  the  election  to  avoid  or  rescind  the 
contract.  And  to  defeat  a  recovery  by  reason  thereof  proof 
must  be  made  of  the  facts  so  alleged. 

But  counsel  for  appellant  contend  that  the  rule,  as  laid 

down  in  the  cases  cited,  does  not  apply  to  this,  because  of 

the  provision  in  the  contract  that  the  insured  shall 

2.  in  such  case  forfeit  premiums  paid.  Of  course  it  is 
obvious  that  if  the  insurer  elect  to  avoid  or  rescind  the 
policy,  it  is  as  if  no  contract  had  been  made.  The  termina- 
tion of  the  contract,  in  case  the  insurer  elects  to  rescind  it, 
does  not  date  from  the  time  of  the  election,  but  from  the 
breach  of  the  condition.  In  this  case  the  breach  was  before 
the  consummation  of  the  contract,  and  at  the  election  of  the 
insurer  the  contract  became  null  from  its  inception,  leaving 
no  obligation  resting  upon  either  party  to  it.  Appellant 
could  not  renounce  the  contract  for  the  purpose  of  refusing 
to  pay  to  the  beneficiary  the  amount  it  called  for,  and  in  the 
same  breath  claim  it  to  be  in  force  for  the  purpose  of  en- 
abling it  to  retain  the  premium  paid. 
Vol.  176—42 
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Finding  no  error  in  the  record  warranting  a  reversal,  the 
judinnent  of  tlie  lower  court  is  affirmed. 

Dissenting  Opinion. 

Myers,  J. — I  concur  in  tlie  result  reached  in  the  majority 
opinion,  on  the  ground  of  election  hj'  appellant  after  notice 
of  the  alletred  false  answer,  but  I  am  impelled  to  dissent  from 
so  much  of  the  opinion  as,  in  effect,  holds  that  even  though 
a  contract  of  insurance  is  procured  by  fraud  of  the  insured, 
and  the  insurer  is  in  ignorance,  and  the  risk  attaches,  the 
premium  must  be  returned  where  the  defense  is  interposed 
in  an  action  at  law  upon  the  policy.  The  rule  may  be  other- 
wise in  case  of  a  suit  in  equity  to  cancel  the  policy  upon 
the  ground  of  the  requirement  that  the  moving  party  shall 
do  eqviity.  The  ground  of  the  distinction  between  suits  in 
equity  and  actions  at  law  on  the  policy  has  been  lost  sight 
of,  and  much  confusion  has  thereby  arisen. 

It  seems  to  me  no  answer  to  say  when  there  is  an  action  on 
the  policy  the  contract  becomes  noneffective  from  the  begin- 
ning, and  hence  no  risk  attaches.  That  depends  on  whether 
there  is  a  discovery,  so  that  there  may  be  ground  for  an 
election  to  rescind,  for  until  discovery  some  risk  necessarily 
attaches,  even  though  it  should  not  be  the  full  risk  con- 
tracted for,  and,  in  addition,  the  fact  that  there  is  a  neces- 
sary expense  in  procuring  the  contract.  It  is  not  wholly  uni- 
lateral. Some  risk  necessarily  attaches  as  an  element  of  non- 
discovery  itself,  and  from  the  fact  of  issuance  of  the  policy, 
but  tbe  contract  is  none  the  less  fraudulent,  though  there 
be  no  discovery,  and  so  long  as  any  risk  attaches  it  becomes, 
in  effect,  a  wagering  contract,  and  it  seems  to  me  in  such 
case,  even  though  there  is  discovery  of  the  fraud,  there 
should  be  no  recovery  of  the  premium.  This  court  has  held 
that  as  long  as  any  risk  attaches  there  can  be  no  recovery  of 
premiums,  on  the  ground  that  there  can  be  no  apportionment 
of  the  risk.  American,  etc.,  Ins,  Co.  v.  Bertram  (1904\  163 
Ind.  61,  64  L.  R.  A.  935;  Continental  Life  Ins.  Co.  v.  Houser 
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(1887),  111  Ind.  266;  Standlerj  v.  Northwestern,  etc,  Ins. 
Co.  (1884),  95  Ind.  254.  The  Appellate  Court  has  held  the 
same.  A7nerican  Mut.  Life  Ins.  Co.  v.  Mead  (1906),  39  Ind. 
App.  215;  Metropolitan  Life  Ins.  Co.  v.  Bowser  (1898),  20 
Ind.  App.  557;  Metropolitan  Life  Ins.  Co.  v.  McCormick 
(1898),  19  Ind.  App.  49,  65  Am.  St.  392. 

If  it  he  said  that  it  is  a  wagering  contract  on  the  part  of 
the  insurer,  then  the  law  should  leave  the  parties  where  they 
place  themselves.  It  seems  to  me  that  any  other  rule  invites 
wagering  contracts,  deception  and  perjury,  and  that  a  wise 
public  policy  would  be  subserved  in  the  rule  I  suggest,  which 
has  been  held  by  many  of  the  courts.  Taylor  v.  Grand  Lodge, 
etc.  (1905),  96  Minn.  441, 105  N.  W.  408,  3  L.  R.  A.  (N.  S.) 
114;  Uonald  v.  Mutual,  etc.,  Life  Assn.  (1892),  132  N.  Y. 
378,  80  N.  E.  739;  Thompson  v.  Travdcrs  Ins.  Co.  (1903), 
11  N.  Dak.  274,  91  N.  W.  75;  Siringham  v.  Mutual  Ins.  Co. 
(1904),  44  Or.  447,  75  Pac.  822;  Blaeser  v.  Milwaukee,  etc., 
Ins.  Co.  (1875),  37  Wis.  31, 19  Am.  Rep.  747;  Georgia  Home 
Ins.  Co.  V.  Rosenfield  (1899),  95  Fed.  358,  37  C.  C.  A.  96; 
United  States  Life  Ins.  Co.  v.  Smith  (1899),  92  Fed.  503, 
34  C.  C.  A.  506;  Lewis  v.  Phoenix,  etc.,  Ins.  Co.  (1872),  39 
Conn.  100;  Ilovt  v.  Gilman  (1811),  8  Mass.  336;  Metro- 
poJftan  Life  Ins.  Co.  v.  McTague  (1887),  49  N.  J.  L.  587, 
9  Atl.  766,  60  Am.  Rep.  661 ;  2  Joyce,  Insurance  §1406. 

The  rule  of  requiring  the  return  of  premiums  paid,  applies 
in  case  of  suits  in  equity  to  cancel  the  policy,  and  not  in 
actions  at  law  upon  the  policy,  and  is  asserted  in  numerous 
v/ell-reasoned  cases  which  seem  to  me  to  declare  the  true 
rule.  United  States  Life  Ins.  Co.  v.  Smith,  supra;  National 
Mut.  Fire  Ins.  Co.  v.  Duncan  (1908),  44  Colo.  472,  98  Pac. 
634,  20  L.  R.  A.  (N.  S.)  340;  Provident  Saw,  etc.,  Soc.  v. 
Whayne's  Admr.  (1908),  131  Ky.  84,  93  S.  W.  1049;  Fen- 
ner  v.  Sun  Life  his.  Co.  (1889),  17  Can.  S.  C.  394. 

It  can  scarcely  be  questioned  that  although  the  contract 
provides  that  fraud  shall  render  the  policy  void,  it  is  uni- 
versally held  not  to  be  void,  but  voidable  at  the  election  of 
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the  insurer,  and  for  that  reaaon  alone  a  risk  attaehea,  sab- 
ject  to  be  defeated  at  the  election  of  the  insurer,  and  hence 
the  reason  for  the  role  of  requiring  tender  of  the  premiuma 
when  equity  is  appealed  to  to  cancel  the  polity,  while  on  the 
other  hand,  when  an  action  is  brought  at  law  on  the  policy, 
the  iiii^rer  may  stand  on  his  legal  defense,  and  the  law  leaves 
the  insured  where  he  has  placed  himself  by  his  own  fraud, 
from  which  he  is  not  permitted  to  take  advantage,  or  specu- 
late upon  the  fact  of  his  having  paid  money  on  a  contract 
r^idered  fraudulent  by  his  own  conduct 


Eemery  V.  Zeigler. 

[Xa  21fi0^    Hied  Januaiy  4,  1912.] 

L  Duaumr  A2n>  DismBCTKHT. — Widow. — Subsequent  Marriage. — 
J>enf«.--r«lttftl|f.— £«let  cm  Execution. — ^Under  section  eighteen 
of  tbe  act  **resQUiting  descents"  (1  R.  S.  1852  p.  248),  providing 
that  the  widow  of  a  husband  dying  Intestate,  who  shall  marry  a 
second  or  sobseqnent  time,  may  not  alienate  the  real  property 
descending  from  snch  decedent  during  sudi  marriage,  a  deed,  or 
mortgage,  of  soch  real  estate  during  soch  second  marriage  is 
void,  and  a  sale  thereof  on  an  execution  against  soch  widow 
conveys  no  title;  and  if  she  shoaM  convey  sach  land  in  violation 
of  SDCfa  statute  she  may  recover  possession  thereof  and  quiet  her 
title  thereta    pcOSa. 

2.  Descent  axd  DisTBmmoir. —  Remarrying  Widow. —  Deeds. — 
rnder  $3015  Boms  1908,  $2^48  R.  S.  1881,  providing,  among  oth^ 
things,  that  a  rananriug  widow  may  not,  while  ehildroi  of  her 
former  marriage,  or  their  descoidants,  are  living,  convey  real 
estate  descending  to  her  from  such  marriage,  a  deed  made  by  a 
widow  having  Uving  children  by  virtue  of  the  marriage  from 
which  the  real  estate  to  be  ccmveyed  descended  to  her  is  void. 
P.6GI. 

3.  EsTOPPEU —  Deeds. —  Wanraaly.—  AesMirryJR^  Widows. — ^A  re- 
marrying widow  is  not  estonied  by  the  covenants  contained  in  a 
warranty  deed  executed  by  her  in  violation  of  {3015  Boms  1906, 
{2S4S  R.  S.  1S81.  providing  that  a  remarrying  widow  may  not, 
doling  such  marriage,  convey  real  estate  descending  to  her  by 
virtue  of  a  former  marriage,  while  children  of  such  marriage,  or 
their  descendants,  are  alive,    p.  067. 

4.  Deeds.— Pn>cifrffi^  Execuikm  of,  hy  Fraud.— False  Represenia- 
HoM.— Where  defendant's  ag»it  procnred  the  plaintiff  to  ezecnte 
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a  quitclaim  deed  to  real  estate  by  falsely  representing  to  her  that 
such  deed  was  merely  a  release  of  her  claim  for  damages  against 
defendant,  such  deed  is  invalid  as  between  such  parties,  though 
the  plaintiff  was  able  to  read  such  deed,  but  did  not  p.  660. 
5.  CoNTBACTS. — Fraud, — Where  one  person  designedly  misrepre- 
sents the  facts  and  thereby  causes  another,  relying  thereon,  to 
execute  an  injurious  contract,  it  will  be  set  aside  for  such  fraud, 
p.  072. 

From  Dekalb  Circuit  Court ;  Emmet  A,  Bratton,  Judge. 

Suit  by  Myrtilla  Kemery  against  Eunice  Zeigler.  From 
a  judgment  for  defendant,  plaintiflE  appeals.  Transferred 
from  Appellate  Court  under  §1405  Burns  1908,  Acts  1901 
p.  590.    Reversed. 

P.  V.  Hoffman,  D,  D.  Moody  and  Charles  E.  Emanuel,  for 
appellant. 
J.  H.  Rose,  for  appellee. 

Monks,  J. — ^Appellant  brought  this  suit  against  appellee 
to  quiet  title  to  the  real  estate  described  in  the  complaint, 
and  to  recover  possession  thereof.  Appellee's  demurrer  to 
the  complaint  for  want  of  facts  was  sustained,  and  when 
appellant  refused  to  plead  further,  judgment  was  rendered 
against  her. 

The  only  error  assigned  calls  in  question  the  action  of  the 
court  in  sustaining  said  demurrer. 

The  facts  alleged  in  the  complaint  are  substantially  as 
follows:  Appellant  was  the  widow  of  Henry  Probst,  de- 
ceased, he  being  her  first  husband.  At  his  death  he  left  as  his 
heirs  the  appellant  and  three  children  by  said  marriage.  On 
January  10,  1890,  there  was  set  off  to  appellant  in  partition 
proceedings  in  the  Dekalb  Circuit  Court,  in  which  appellant 
and  said  children  were  parties,  the  lands  described  in  the 
complaint  as  the  one-third  interest  of  said  widow  in  said 
lands,  her  husband  having  died  intestate.  After  said  lands 
were  so  set  off,  and  while  appellant,  as  the  widow  of  said 
decedent,  was  holding  said  land  under  and  by  virtue  of  said 
first  marriage,  she  married  George  N.  Knepper ;  and  during 
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the  existence  of  such  marriage,  and  while  the  children  of 
said  former  marriage  were  still  living,  she  and  her  husband 
sold  and  conveyed  said  land  by  warranty  deed  to  appellee, 
who  entered  into  possession  under  such  deed.  Afterward 
appellant  was  divorced  from  said  husband.  The  children  by 
her  former  marriage  were  all  living.  After  said  divorce  in  the 
fall  of  1898,  appellant  had  some  outstanding  corn  and  other 
crops  on  some  land  in  the  neighborhood  of  said  land  so  con- 
veyed. Appellee's  cattle  and  hogs  got  onto  said  land,  ate 
and  destroyed  said  crops,  and  appellant  made  a  claim  upon 
appellee  for  damages  caused  thereby.  Thereupon  a  brother 
of  appellee,  a  la^vyer  and  shrewd  business  man,  came  to 
appellant,  professing  to  act  for  appellee,  and  proposed  to 
appellant  that  he  would,  for  and  on  behalf  of  appellee,  pay 
said  claim  for  damages,  if  appellant  would  go  to  Phillip 
Noel,  who  lived  in  the  neighborhood,  and  who  was  a  justice 
of  the  peace,  and  sign  and  acknowledge  a  receipt  for  said 
money  so  paid  to  settle  said  damages,  the  amount  agreed 
upon  being  $15.  Appellant  did  accompany  said  agent  to 
the  home  of  said  justice,  and  there  signed  a  paper  which  said 
agent  of  appellee  took  out  of  his  pocket  already  prepared, 
and  which  he  informed  her  was  such  receipt  for  said  money. 
Appellant  signed  and  acknowledged  such  paper  without 
reading  it,  believing  it  to  be  the  receipt  which  said  agent 
informed  her  it  was,  and  neither  said  agent  nor  said  justice 
read  such  paper  to  her.  She  was  ignorant  and  inexperi- 
enced in  business,  and  didi  not  know  what  was  necessary  in 
executing  said  receipt  and  supposed  appellee's  said  agent 
acted  in  all  things  according  to  the  purport  and  tenor  of 
the  business  he  and  she  were  transacting,  he  saying  or 
doing  nothing  to  lead  appellant  to  suspect  that  he  and  she 
were  doing  anything  else  than  settling  the  claim  for  damages 
for  said  crops  so  destroyed,  and  the  amount  of  damages  for 
said  crops  so  destroyed  not  being  any  more  than  that  caused 
by  said  stock.  At  that  time  appellant  was  ignorant  of  the 
fact  that  said  first  deed  given  b^  her  and  her  husband  was 
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void,  and  did  not  convey  any  title  to  said  land;  and  she 
did  not  know  or  suspect  that  she  had  any  right  to,  or  title  in, 
said  land ;  and  she  did  not  know  that  when  she  was  unmar- 
ried it  was  necessary  to  get  another  deed  to  make  said 
title  good  in  appellee.  Prior  to  executing  said  second  deed, 
appellant  married  James  Kemery,  from  whom  she  has  since 
been  divorced.  One  of  the  children  of  said  Henry  Probst  and 
appellant  is  still  living.  Before  the  commencement  of  this 
suit,  appellant's  attorney  made  a  written  demand  on  appel- 
lee for  possession  of  the  premises  described  in  the  complaint, 
when  appellee  brought  to  said  attorney  a  quitclaim  deed 
executed  by  appellant  in  the  name  of  Myrtilla  Knepper, 
bearing  date  of  September  20,  1898,  acknowledged  before 
said  Justice  Noel,  which  is  the  date  of  said  transaction  re- 
lating to  settling  the  damages  for  said  crops.  Appellee 
never  put  said  deed  on  record  until  after  she  exhibited  it  to 
plaintiff's  attorney  on  said  demand.  Said  deed  purports  on 
its  face  to  be  executed  to  confirm  and  establish  the  title  to 
said  lands  in  the  defendant  by  reason  of  the  illegality  of 
said  first  deed,  and  purports  to  have  been  executed  in  con- 
sideration of  $1,  though  no  consideration  was  actually  paid 
therefor. 

Under  §18  of  the  act  ''regulating  descents"  (1  R.  S.  1852 

p.  248,1  G.&H.p.  294,  1  R.  S.  1876  p.  411),  which  reads, 

'*if  a  widow  shall  marry  a  second  or  any  subsequent  time 

holding  real  estate  in  virtue  of  any  previous  mar- 

1.  riage  such  widow  may  not,  during  such  marriage, 
with  or  without  the  assent  of  her  husband,  alienate 
such  real  estate,  and  if,  during  such  marriage,  such  widow 
shall  die,  such  real  estate  shall  go  to  her  children  by  the 
marriage  in  virtue  of  which  such  real  estate  came  to  her, 
if  any  there  be,"  it  was  uniformly  held  that  when  a  widow 
remarried  she  was  prevented  by  said  section  from  conveying 
or  mortgaging  lands  received  by  her  by  virtue  of  a  previ- 
ous marriage  so  long  as  such  subsequent  marriage  continued, 
and  that  any  deed  or  mortgage  made  during  the  existence  of 
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Buch  subsequent  marriage  was  void  Vinnege  v.  Shaffer 
(1871),  35  Ind.  341;  Knight  v.  McDonald  (1871),  37  Ind. 
463;  Mattox  v.  Hightshue  (1872),  39  Ind.  95;  Jackson  v. 
Pinch  (1866),  27  Ind.  316;  Bowers  v.  Van  Winkle  (1872), 
41  Ind.  432;  Edmonson  v.  Com  (1878),  62  Ind.  17;  Avery 
V.  Akins  (1881),  74  Ind.  283;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Athon  (1881),  78  Ind.  10;  SebreU  v.  Hughes  (1880), 
72  Ind.  186;  Horlacher  v.  Brafford  (1895),  141  Ind.  528; 
Forgy  v.  Davenport  (1896),  146  Ind.  399,  401-403. 

It  was  also  held  that  real  estate  so  held  by  a  widow  who 
has  married  a  second  or  subsequent  time  cannot  be  sold  on 
execution  against  her  during  such  subsequent  marriage  by 
reason  of  the  restraint  upon  alienation  imposed  by  said  sec- 
tion of  the  statute.  Schlemmer  v.  Bossier  (1877),  59  Ind. 
326;  Smith  v.  Beard  (1880),  73  Ind.  159;  Haskett  v.  Ha2el 
(1882),  83  Ind.  534;  Forgy  v.  Davenport,  supra. 

It  has  also  been  held  by  this  court,  that  if  a  conveyance 
is  made  contrary  to  the  provisions  of  said  section,  the  widow 
may  recover  possession  of,  and  have  her  title  quieted  to,  the 
lands  so  conveyed.  Knight  v.  McDonald,  supra;  Connecti- 
cut Mut.  Life  Ins.  Co.  v.  Athon,  supra;  SebreU  v.  Hughes, 
supra,  and  cases  cited. 

However,  said  §18  was  amended  in  1879  (Acts  1879  [s.  s.] 

p.  123,  §3015  Burns  1908,  §2848  R.  S.  1881),  and  appellee 

claims  that  under  said  section,  as  amended,  the  warranty 

deed  made  by  appellant  and  her  second  husband  con- 

2.  veyed  said  real  estate  during  her  life,  and  that  only 
the  children  by  the  first  husband  can  assert  any  title 
to  said  land,  and  that  they  can  do  so  only  after  her  death. 
Said  §3015  reads  as  follows:  **If  a  widow  shall  marry  a 
second  or  any  subsequent  time,  holding  real  estate  in  virtue 
of  any  previous  marriage,  and  there  be  a  child  or  children 
or  their  descendants  alive  by  such  marriage,  such  widow 
may  not,^  during  such  second  or  subsequent  marriage,  with 
or  without  the  assent  of  her  husband,  alienate  such  real  es- 
tate; and  if,  during  such  marriage,  such  widow  shall  die, 
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such  real  estate  shall  go  to  her  children  by  the  marriage  in 
virtue  of  which  such  real  estate  came  to  her,  if  any  there  be : 
provided,  however,  that  such  widow  and  her  living  husband 
may  alienate  such  real  estate,  if  her  children  by  the  mar- 
riage in  virtue  of  which  such  real  estate  came  to  her  shall 
all  be  of  the  age  of  twenty-one  years  and  join  in  such  con- 
veyance: and  provided,  further,  that  in  case  there  be  no 
child  or  children  or  their  descendants  by  the  marriage  in 
virtue  of  which  such  real  estate  came  to  such  widow,  then, 
in  such  case,  such  widow  may,  during  such  second  or  sub- 
sequent marriage,  by  her  second  or  subsequent  husband  join- 
ing in  the  conveyance  thereof,  alienate  such  real  estate  in 
fee  simple." 

It  will  be  observed  that  under  the  section  as  amended,  a 
widow  holding  real  estate,  in  virtue  of  any  previous  mar- 
riage, is  only  prohibited  from  alienating  it  during  any  sec- 
ond or  subsequent  marriage  in  case  there  be  living  children 
or  their  descendants  by  the  marriage  in  virtue  of  which  the 
widow  holds  such  real  estate,  and  that  such  widow  and  her 
living  husband  may  alienate  such  real  estate  even  in  such 
case,  if  her  children  by  the  marriage,  in  virtue  of  which  such 
real  estate  came  to  her,  shall  be  of  the  age  of  twenty-one 
years  and  join  in  such  conveyance. 

The  prohibition  of  the  conveyance  of  such  real  estate  in 
ease  there  be  a  child  or  children  or  their  descendants  alive 
by  such  marriage  in  virtue  of  which  the  widow  holds  such 
real  estate  during  a  second  or  subsequent  marriage  is  the 
same  under  said  §18  as  amended  as  it  was  under  §18  before 
its  amendment. 

It  was  said  by  this  court  in  the  case  of  Maynard  v.  Waid- 
Uch  (1901),  156  Ind.  562,  569,  570:  '^t  is  settled  law  that 
a  woman  during  a  subsequent  marriage  is  prevented  by 
§2641  Burns  1894  [§3015  Bums  1908],  §2484  R.  S.  1881, 
and  Homer  1897,  from  conveying  by  deed  or  mortgage  the 
real  estate  received  and  held  by  her  by  virtue  of  her  previ- 
ous marriage,  so  long  as  there  are  children  by  such  mar- 
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riage,  or  their  descendants  alive."  Citing  the  following 
cases:  Avery  v.  Akins,  supra,  and  cases  cited;  Edmonson 
V.  Corn,  supra;  Aetna  Life  Ins,  Co,  v.  Buck  (1886),  108  Ini 
174,  and  cases  cited ;  United  States  Sav.,  etc.,  Co.  v.  Harris 
(1805),  142  Ind.  226,  239,  and  cases  cited;  Horlacher  v. 
Brafford,  supra;  Mickels  v.  Ellsesser  (1898),  149  Ind.  415; 
Forgy  v.  Davenport,  supra. 

It  has  been  held  under  §3015,  supra,  that  a  deed  or 
mortgage  executed  by  a  married  woman  during  a  second  or 
subsequent  coverture,  her  husband  joining  therein,  upon 
land  held  by  her  in  virtue  of  a  previous  marriage,  there 
being  living  children  by  the  marriage  in  virtue  of  which  she 
held  such  real  estate,  is  void.  Aetna  Life  Ins.  Co.  v.  Buck, 
supra;  McCullough  v.  Davis  (1886),  108  Ind.  292;  Haskctt 
V.  Hazel  (1882),  83  Ind.  534;  Pence  v.  Long  (1906),  38  Ind. 
App.  63;  Policy  V.  Pogue  (1906),  38  Ind.  App.  678. 

It  was  also  held  by  this  court  in  the  case  of  Wright  v. 
Wright  (1884),  97  Ind.  444,  that  said  §18  prevents  the  sale 
on  execution  against  a  married  woman  during  her  second 
marriage  of  lands  held  by  her  in  virtue  of  a  previous  mar- 
riage, if  children  by  such  marriage  are  living. 

In  the  case  of  Forgy  v.  Davenport,  supra,  the  court  held 
that  said  §18  did  not  preclude  the  widow  during  her  second 
marriage  from  leasing  for  the  period  of  her  natural  life  real 
estate  held  by  her  in  virtue  of  a  previous  marriage,  where 
there  were  living  children  by  such  marriage.  It  was  said, 
however,  in  that  case,  that  this  holding  was  not  inconsistent 
with  the  holding  in  previous  cases  under  such  section,  that 
any  attempt  to  mortgage  or  deed  the  fee  simple  of  such  real 
estate  during  a  second  or  subsequent  marriage  was  void. 
This  is  true  because  such  deed  or  mortgage  if  void  was  in- 
effectual for  any  purpose. 

The  case  of  Forgy  v.  Davenport,  supra,  must  be  limited 
to  the  question  presented  by  the  record  and  decided  therein, 
and  not  extended  to  all  the  illustrations  made  argumenta> 
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lively  as  applicable  to  contentions  of  counsel.    McCullough 
V.  Davis,  supra. 

It  is  next  contended  by  appellee  that  appellant  is 

3.    estopped  by  the  covenants  of  warranty  in  the  deed  of 
herself  and  her  second  husband  from  asserting  any 
title  to  said  land.  • 

It  was  held  by  this  court  in  the  cases  of  Matiox  v.  Eight- 
shue  (1872),  39  Ind.  95,  103,  104,  and  Sebrell  v.  Hughes, 
supra,  that  the  widow  was  not  estopped  by  the  covenants  in 
such  a  deed.  Appellee  contends,  however,  ''that  said  cases 
were  decided  as  to  deeds  executed  prior  to  the  taking  effect 
of  the  act  of  1879  (Acts  1879  p.  160)  section  five  of  which 
act  as  amended  in  1881  (Acts  1881  [s.  s.]  p.  527,  §3,  §7854 
Bums  1908)  provided  that  a  'married  woman  shall  be 
bound  by  her  covenants  of  title  in  conveyances  of  her  sepa- 
rate property,  as  if  soW;  that  by  §2  of  the  act  of  1881 
(Acts  1881  [s.s.]  p.  527,  §7853  Bums  1908)  a  married 
woman  is  bound  by  an  estoppel  in  pais;  that  before  the 
taking  effect  of  said  act,  a  married  woman  was  not  liable  on 
her  covenants  of  warranty  (1  R.  S.  1852  p.  233,  §6),  and 
that  such  was  the  common-law  rule."  The  rule  is  however 
that  to  work  an  estoppel  the  deed  or  mortgage  must  be  a 
valid  instrument.  The  covenants  can  have  no  greater  valid- 
ity than  the  instrument  itself.  No  estoppel  is  created  by 
an  invalid  instrument  nor  by  one  made  in  contravention  of 
a  statute.  Bigelow,  Estoppel  (4th  ed.)  338-340;  Bigelow, 
Estoppel  (5th  ed.)  349-351  j  11  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  393;  16  Cyc.  706,  707;  note  to  Trimble  v.  State 
(1896),  57  Am.  St.  163,  180;  Doe  d.  Stevens  v.  Hays 
(1848),  1  Ind.  247,  48  Am.  Dec.  359;  State,  ex  rel,  v.  State 
Batik  (1854),  5  Ind.  353;  Johnson  v.  Jouchert  (1890),  124 
Ind.  105,  110,  111;  Connor  v.  McMurray  (1861),  2  AUen 
(Mass.)  202;  Barton  v.  Drake  (1875),  21  Minn.  299,  304, 
305;  Alt  V.  Banholzer  (1888),  39  Minn.  511,  512,  40  N.  W. 
830, 12  Am.  St.  681 ;  Smith  v.  Ingram  (1902),  130  N.  C.  100, 
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106,  107,  40  S.  E.  984,  986,  61  L.  R.  A.  878,  881,  882,  and 
cases  cited;  Collins  v.  Benbury  (1842),  25  N.  C.  277,  285, 
38  Am.  Dec.  722,  726;  Altemus  v.  NickeU  (1903),  115  Ky. 
506,  74  S.  W.  221,  103  Am.  St  333;  Kerchevdl  v.  THpletVs 
Heirs  (1819),  1  A.  K  Marsh.  (Ky.)  493,  495,  496;  Central 
Land  Co.  v.  Laidley*{18S9) ,  32  W.  Va.  134,  9  S.  E.  61,  25 
Am.  St.  797,  801^03,  3  L.  R.  A.  826;  Breen  v.  Morehead 
(1910),  126  S.  W.  (Tex.  Civ.  App.)  650,  655;  Dougal  v. 
Fryer  (1831),  3  Mo.  40,  22  Am.  Dec.  458,  461;  Sturgeon  v. 
Hampton  (1885),  88  Mo.  203;  Winsted  Sav.  Bank,  etc.,  v. 
Spencer  (1857),  26  Conn.  195;  Wallace's  Lessee  v.  Miner 
(1834),  6  Ohio  367;  Merriam  v.  Boston,  etc.,  R.  Co.  (1875), 
117  Mass.  241;  Burroughs  v.  Pacific  Ouano  Co.  (1886),  81 
Ala.  255,  259,  1  South.  212;  Brick  v.  CampbeU  (1890),  122 
N.  Y.  337,  25  N.  E.  493, 10  L.  R.  A.  259 ;  Langan  <fe  Noble  v. 
Sankey  (1880),  55  Iowa  52,  54,  7  N.  W.  393;  Chapiewski  v. 
Campbell  (1899),  29  Ont.  343;  Canada,  etc.,  R.  Co.  v.  Town 
of  Niagara  Falls  (1893),  22  Ont.  41, 53, 54;  JDoc  d.  Chandler 
V.  Ford  (1835),  3  Ad.  &  El.  649,  30  Eng.  Com.  Law  301; 
Fairtitle  d.  Mytton  v.  Gilbert  (1787),  2  T.  R.  169;  Harkness 
V.  Underhill  (1861),  66  U.  S.  316,  17  L.  Ed.  208.  Nor  is 
estoppel  created  by  any  act  or  contract  that  is  illegal  and 
void.  Caffrey  v.  Dudgeon  (1872),  38  Ini  512,  520,  521,  10 
Am.  Rep.  126;  Pettis  v.  Johnson  (1877),  56  Ind.  139,  151; 
Mattox  V.  Hightshue  (1872),  39  Ind.  95,  104;  2  Herman, 
Estoppel  §793. 

It  is  said  in  11  Am.  and  Eng.  Ency.  Law  (2d  ed.)  393: 
**No  question  of  estoppel  by  deed  can  arise  where  the  instru- 
ment is  absolutely  void.  And  when  the  deed  is  invalid,  the 
mere  fact  that  it  contains  covenants  of  warranty  will  not 
make  it  operate  by  way  of  estoppel.  *  *  •  A  deed  void 
as  given  in  contravention  of  a  statute  works  no  estoppeL" 

It  was  said  by  this  court  in  the  case  of  Mattox  v.  Hight- 
shue, supra,  on  page  104:  **A  party  can  never  be  estopped 
by  an  act  that  is  illegal  and  void.  •  •  •  An  equity  can- 
not grow  out  of  an  illegal  and  void  transaction.  *' 
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In  the  case  of  Gordon  v.  City  of  San  Diego  (1894),  101 
Cal.  522,  526,  36  Pac.  18,  40  Am.  St  73,  75,  the  court  said: 
*'It  is  essential  to  an  estoppel  by  deed  that  the  deed  itself 
should  be  a  valid  instrument;  and,  if  void,  though  under 
seal,  it  does  not  work  an  estoppel  at  law  or  in  equity. '* 
See,  also,  Bigelow,  Estoppel  (4th  ed.)  338;  Bigelow,  Estop- 
pel (5th  ed.)  349. 

Although  a  married  woman,  under  §7854,  supra,  is 
**boiuid  by  her  covenants  of  title  in  conveyances  of  her 
separate  property,  as  if  sole/'  in  cases  where  she  has  the 
capacity  to  convey  it,  and  under  §7853,  supra,  is  **  bound  by 
an  estoppel  in  pais,  like  any  other  person,"  appellant's  want 
of  capacity  to  convey  the  land  in  controversy  by  the  war- 
ranty deed  in  which  her  second  husband  joined,  under  the 
authorities  cited  cannot  be  supplied  by  estoppel,  because  said 
warranty  deed  was  void  and  the  covenants  therein  do  not 
estop  her.  Parsons  v.  Bolfe  (1891),  66  N.  H.  620,  27  Atl. 
172. 

The  next  question  is  in  regard  to  the  quitclaim  deed,  the 
execution  of  which  by  appellant  is  alleged  to  have  been  pro- 
cured by  fraud.    It  was  said  by  this  court  in  the  case 

4.  of  Keller  v.  Equitable  Fire  Ins.  Co.  (1867),  28  Ind. 
170,  173:  **The  rule  that  the  law  favors  those  who 
are  diligent  and  careful,  rather  than  the  reckless  and  indif- 
ferent, is  not  to  be  applied  for  the  protection  of  those  who 
avail  themselves  of  the  ignorance  existing  in  the  community 
to  perpetrate  fraud  upon  its  members.'*  And  in  the  same 
case  on  page  174  this  court  said,  quoting  from  Botsford  v. 
McLean  (1866),  45  Barb.  478:  '*In  that  case,  it  was  said: 
*If  one  party  is  trusted  to  reduce  a  contract  to  writing,  he 
is  bound  to  do  it  truly,  and  any  variation  from  it,  either  by 
omitting  some  of  its  terms,  or  by  inserting  provisions  not 
embraced  in  it,  if  not  known  to  the  other  party,  and  dis- 
tinctly assented  to  by  him,  is  a  clear  fraud.'  " 

In  the  case  of  C.  Aultman  cfe  Co.  v.  Olson  (1886),  34  Minn. 
450,  26  N.  W.  451,  it  was  claimed  that  the  note  sued  on  was 
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by  the  fraud  of  the  payee's  agent,  procured  to  be  executed 
in  terms  materially  different  from  those  agreed  to  by  the 
maker.  The  court  said  on  page  453:  *' There  is  certainly 
evidence  reasonably  tending  to  support  the  verdict,  by  show- 
ing that  defendant  was  induced  to  execute  the  notes  by  the 
fraudulent  representations  of  plaintiff's  agent  as  to  their 
contents.  Whether,  in  trusting  to  these  representations  of 
the  agent,  defendant  was  negligent,  does  not  appear  to  be 
important.  The  notes  are  still  in  the  hands  of  the  original 
payee,  and  it  would  hardly  lie  in  its  mouth  to  say  that  the 
defendant  was  not  in  law  defrauded  because  he  was  careless 
in  trusting  to  its  representations.  Cole  Bros.  &  Hart  v. 
Williams  [1882],  12  Neb.  440,  11  N.  W.  875;  Mackey  v.  Pe- 
terson  [1882],  29  Minn.  298,  13  N.  W.  132,  43  Am.  Rep. 
211;  ••  •  Foster  v.  Mackinnon  [1869],  L.  R.  4  C.  P. 
704.'' 

In  the  case  of  Max  field  v.  Schwartz  (1890),  45  Minn.  150, 
151, 152,  47  N.  W.  448, 10  L.  R.  A.  606,  607,  the  court  said: 
**If  Berens  &  Nachtsheim  were  seeking  to  enforce  the  writ- 
ten contract,  a  plea  of  fraud  such  as  is  here  presented  would 
constitute  a  defense,  even  though  the  defendants  may  have 
been  wanting  in  ordinary  prudence  in  relying  upon  the  rep- 
resentations of  the  other  contracting  party  as  to  the  tenor  or 
contents  of  the  writing.  They  might  still  rely  upon  the  de- 
fense that  this  was  not  their  contract.  Aultman  v.  Olson 
[1886],  34  Minn.  450,  26  N.  W.  451 ;  Frohreich  v.  Gammon 
[1881],  28  Minn.  476,  11  N.  W.  88;  MUler  v.  Sawhridge 
[1882],  29  Minn.  442, 13  N.  W.  671;  Alfeant/  City  8av.  Inst 
V.  Burdick  [1881],  87  N.  Y.  40;  Linington  v.  Strong  [1883], 
107  111.  295;  Gardner  v.  Trenary  [1885],  65  Iowa  646,  22  N. 
W.  912;  Thoroughgood's  Case  [1584],  1  Coke  9;  Stanley  v. 
M'Gaxiran  [1882],  11  L.  R.  Ir.  314;  Redgrave  v.  Hurd 
[1881],  20  Ch.  Div.  1,  13;  Pollock,  Contracts  ^401  et  seq, 
and  cases  cited;  1  Bigelow,  Fraud  523-525.  While  in  the 
ordinary  business  transactions  of  life  men  are  expected  to 
exercise  reasonable  prudence,  and  not  to  rely  upon  others, 


Digitized  by  LjOOQIC 


NOVEMBER  TERM,  1911.  671 

Kemery  v,  Zelgler— 176  Ind.  660. 

with  whom  they  deal,  to  care  for  and  protect  their  interests, 
this  requirement  is  not  to  be  carried  so  far  that  the  law 
shall  ignore  or  protect  positive,  intentional  fraud  success- 
fully practised  upon  the  simple-minded  or  unwary.  As  be- 
tween the  original  parties,  one  who  has  intentionally  de- 
ceived the  other  to  his  prejudice  is  not  to  be  heard  to  say,  in 
defense  of  the  charge  of  fraud,  that  the  innocent  party 
ought  not  to  have  trusted  him.'* 

In  1  Bigelow,  Fraud  525,  526,  it  is  said:  "Every  man 
or  woman,  even  though  illiterate,  is  presumed  to  know  the 
contents  of  a  written  instrument  signed  by  him;  but  no 
presumption  of  knowledge  will  stand  in  the  way  of  a  charge 
of  fraud  made  in  regard  to  the  contents  of  the  writing.  No 
doubt  it  would  be  imprudent,  in  a  sense,  not  to  read  or  to 
require  the  reading  of  an  instrument  before  signing  or  ac- 
cepting it ;  indeed  the  courts  would  turn  a  deaf  ear  to  a  man 
who  sought  to  get  rid  of  a  contract  solely  on  the  ground  that 
its  terms  were  not  what  he  supposed  them  to  be.  But  the 
courts  would  not  refuse  to  listen,  on  the  contrary  they  would 
give  relief,  where  a  plaintilBf  charged  fraud  upon  the  de- 
fendant in  reading  the  contract  to  him,  or  in  stating  its 
nature  or  terras ;  and  also  in  leaving  out  terms  agreed  upon, 
or  in  inserting  terms  not  agreed  upon.  This  would  ob- 
viously l)e  true  of  cases  in  which  the  complaining  party 
could  not  read,  or  could  read  only  with  difificulty,  or  in 
which  a  printed  document  was  concerned  containing  much 
fine  print.  But  the  rule  is  not  confined  to  such  cases;  on 
the  contrary  it  is  very  general."  See,  also,  Shrimpton  & 
Sons  V.  Philbrick  (1893),  53  Minn.  366,  368,  55  N.  W.  551; 
Eggleston  v.  Advance  Thrasher  Co.  (1905),  96  Minn.  241, 
246,  247,  104  N.  W.  891,  and  cases  cited;  Strand  v.  Griffith 
(1899),  97  Fed.  854,  38  C.  C.  A.  444,  446,  447;  Chamberlain 
V.  Fuller  (1886),  59  Vt.  247,  256,  9  Atl.  832;  Burroughs  v. 
Pacific  Guanc  Co,  (1886),  81  Ala.  255,  258, 1  South.  212  and 
cases  cited. 

It  IB  clear  from  the  allegations  of  the  complaint  that  ap- 
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pellant  executed  the  quitclaim  deed  under  a  misapprehen- 
sion as  to  its  nature  and  that  such  misapprehension  was 
caused  by  the  false  representations  of  appellee's  agent. 
From  the  representations  of  appellee's  agent  she  supi)osed 
and  had  the  right  to  suppose  that  she  was  signing  a  receipt 
for  the  $15  that  appellee  was  to  pay  her  for  the  damages 
done  in  the  fall  of  1898  to  the  corn  and  other  crops  on  her 
land.  Appellee's  agent  represented  that  he  was  authorized 
to  settle  appellee's  claim  for  damages  to  said  crops.  With 
a  full  belief  that  she  was  signing  such  a  receipt,  and  appel- 
lee's  agent  knowing  that  she  so  intended,  she  signed  the  quitr 
claim  deed. 

It  has  been  held  in  this  State  that  when  one  person  de- 
signedly and  knowingly  causes  a  false  impression  or  belief 
to  be  entertained  by  another,  and  the  latter  is  there- 

5.    by  induced  to  make  a  contract  injurious  to  his  inter- 
ests, such  a  contract  is  so  impressed  with  fraud  that 
the  courts  will  set  it  aside.    Laidla  v.  Loveless  (1872),  40 
Ind.  211,  and  cases  cited;  Ray  v.  Baker  (1905),  165  Ind.  74, 
88  and  cases  cited;  1  Bigelow,  Fraud,  523-527,  534. 

To  say  that  the  facts  set  out  in  the  complaint  in  regard  to 
the  manner  in  which  the  execution  of  said  quitclaim  deed 
was  procured  did  not  constitute  a  cause  of  action,  would 
sanction  bad  faith  in  appellee's  agent,  and  allow  her  an  ad- 
vantage she  is  not  entitled  to.  The  demurrer  admits  the 
truth  of  the  facts  alleged,  and  should  have  been  overruled. 

Judgment  reversed,  with  instructions  to  overrule  appel- 
lee's demurrer  to  the  complaint,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 
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LiPSCHiTz  V.  The  State  of  Indiana. 

[No.  22,006.    Filed  January  5,  1912.] 

1.  Indictment. — Affidavit — Sufficiency. — ^An  affidavit  charging  de- 
fendant with  the  commission  of  a  crime,  stating  the  facts  with 
such  a  degree  of  certainty  that  the  court  may  pronounce  judgment 
according  to  the  right  of  the  case,  Is  sufficient,  no  greater  cer- 
tainty being  required  than  in  ciyil  pleading,    p.  674. 

2.  Weights  and  Measubes. — Cheating, — Fraud. — Indictment, — An 
affidavit  under  §2606  Burns  1908,  Acts  1905  p.  584,  §694,  provid- 
ing that  "any  person  ♦  ♦  ♦  who  knowingly  reports  any 
false  or  untrue  weight  or  measure,  whereby  any  person  may  be 
defrauded  or  injured"  shall  be  fined,  which  charges  the  offense 
substantially  In  the  language  of  the  statute,  is  sufficient,    p.  075. 

3.  Weights  and  Measures.  —  Shortage. — Fraud,  —  Evidence. — 
EiVldence  that  defendant  junk-dealer  weighed  certain  goods 
picked  and  assorted  by  his  employes,  that  he  reported  the  weight 
thereof  at  730  pounds,  that  the  city  Inspector  of  weights  and 
measures  weighed  them  and  found  the  true  weight  to  be  831 
pounds,  that  such  employes  received  a  certain  sum  per  pound  for 
their  services,  that  defendant  changed,  on  his  book,  the  figure 
**7"  to  **9,"  thereby  making  the  weight  930,  that  at  the  time  of 
the  trial  he  had  paid  such  employes  for  only  730  pounds,  even  if 
the  fraud  had  not  been  consummated,  sustains  a  conviction  fcr 
a  violation  of  §2606  Bums  1908,  Acts  1905  p.  584,  §694,  provid- 
ing that  "any  person  ♦  ♦  ♦  who  knowingly  reports  any 
false  or  untrue  weight  or  measure,  whereby  any  person  may  be 
defrauded  or  injured,"  shall  be  fined,    p.  675. 

Prom  Criminal  Court  of  Marion  County  (39,771) ;  Joseph 
T,  Markey,  Judge. 

Prosecution  by  The  State  of  Indiana  against  Moses  Lip- 
tschitz.  Prom  a  judgment  of  conviction,  defendant  appeals. 
Affirmed, 

Frank  C.  Oroninger  and  Taylor  C.  Oroninger,  for  appel- 
lant. 

Thomas  M,  Honan,  Attorney-General;  Thomas  H.  Bran- 
aman,  Edivin  Corr  and  James  E,  McCullough,  for  the  State. 

Cox,  J. — ^Appellant  was  prosecuted  by  affidavit  in-  the 
city  court  of  the  city  of  Indianapolis  for  knowingly  report- 
VoL.  176—43 
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ing  a  false  and  untrue  weight,  in  violation  of  §2606  Bums 
1908;  Acts  1905  p.  584,  §694.  From  a  conviction  in  that 
court  he  appealed  to  the  Criminal  Court  of  Marion  County, 
was  tried  by  the  judge,  without  the  intervention  of  a  jury, 
and  was  again  convicted,  and  fined  $50. 

From  the  judgment  of  the  criminal  court  appellant  ap- 
peals, and  here  contends  that  the  trial  court  erred  in  over- 
ruling his  motion  to  quash  the  affidavit  on  which  his  convic- 
tion rests  and  in  overruling  his  motion  for  a  new  triaL 

Section  2606,  supra,  defines  two  oflfenses  connected  with 
frauds  in  weights  and  measures,  and,  to  the  extent  that  it 
is  involved  in  this  case,  it  reads  as  follows:  ''Any  person 
owning,  or  having  charge  of  scales,  measures  or  steelyards, 
for  the  purpose  of  weighing  or  measuring  any  property,  who 
knowingly  reports  any  false  or  untrue  weight  or  measure, 
whereby  any  person  may  be  defrauded  or  injured,  shall, 
on  conviction,  be  fined  not  less  than  ten  dollars  nor  more 
than  one  hundred  dollars." 

The  affidavit  is  assailed  by  the  motion  to  quash  for  lack 

of  facts  sufficient  to  constitute  a  public  offense  and  for 

failing  to  state  the  offense  with  sufficient  certainty. 

1.  While  it  is  not  a  model  pleading,  and  might  have 
stated  the  charge  against  appellant  with  greater  par- 
ticularity and  technical  certainty,  we  think  it  fairly  meas- 
ures up  to  the  requirement  of  the  code.  It  is  only  neces- 
sary that  an  offense  be  stated  in  the  indictment  or  affidavit 
with  such  a  degree  of  certainty  that  the  court  may  pro- 
nounce judgment,  upon  a  conviction,  according  to  the  right 
of  the  case.  §2062,  subd.  5,  Bums  1908,  Acts  1905  p.  584, 
§191. 

No  greater  certainty  is  required  than  in  civil  pleadings. 
McCool  V.  State  (1864),  23  Ind.  127;  State  v.  SarUs  (1893), 
135  Ind.  195 ;  Lane  v.  State  (1898),  151  Ind.  511 ;  Brunaugh 
V.  State  (1910),  173  Ind.  483;  Lay  v.  State  (1895),  12  Ind 
App.  362;  Nichols  V.  State  (1902),  28  Ind.  Apn.  674. 

It  has  been  held  that  an  affidavit  charging  a  violation  of 
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this  section  that  states  the  offense  in  the  language  of  the 
statute  is  sufficient.    Zinns  v.  State  (1895),  13  Ind. 

2.  App.  396.    Under  these  rules  the  affidavit  under  con- 
sideration must  be  held  sufficient. 

To  support  the  second  assignment  of  error,  it  is  insisted 

by  counsel  for  appellant  that  the  finding  of  the  trial  court 

is  contrary  to  law  and  not  supported  by  sufficient 

3.  evidence.     The  evidence,  as  favorable  to»  appellant  as 
it  may  be  stated,  shows  that  appellant,  at  the  time  of 

the  alleged  commission  of  the  offense,  was  a  junk-dealer,  with 
his  place  of  business  in  the  city  of  Indianapolis.  Sarah 
Tinder  worked  for  him,  ripping  up  old  clothes,  and  separat- 
ing the  cotton  from  the  woollen  goods  at  a  fixed  price  per 
hundred  pounds  for  the  woollen  goods,  and  by  arrangement 
with  appellant  she  had  her  blind  husband  to  work  with  her. 
The  rags  were  assorted,  placed  in  sacks,  and  weighed  at  the 
end  of  each  week,  and  the  woman  was  then  paid,  at  the  rate 
for  which  the  work  was  to  be  done,  for  the  weight  of  mate- 
rial she  and  her  husband  had  finished  during  the  week.  On 
the  day  of  the  alleged  offense,  appellant,  when  the  woman 
went  to  him  at  the  customary  time  for  her  pay,  and  asked 
him  to  weigh  the  work,  told  her  he  had  weighed  it  before 
her  arrival,  and  that  it  weighed  730  pounds.  He  kept 
scales  for  that  purpose,  and  the  sacks  containing  the  work 
were  still  there.  She  asked  him  why  he  had  weighed  her 
work  without  her  seeing  it  done,  and  he  replied  that  the 
weight  was  correct;  that  he  would  not  cheat  her.  Before 
the  woman  was  paid,  Isidor  Wulfson,  the  city  inspector  of 
weights  and  measures,  came  with  his  deputy  to  appellant's 
place  of  business,  inquired  about  the  transaction,  and  in- 
sisted on  weighing  the  sacks  containing  the  work  done  by  the 
woman  and  her  husband,  whereupon  appellant  changed  the 
record  of  the  weight  which  he  had  made  on  his  books,  by 
making  a  figure  nine  out  of  the  figure  seven,  thus  making 
the  recorded  weight  930  pounds.  Wulfson  weighed  the 
sacks  of  material,  and,  making  fuU  allowance  for  the  weight 
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of  the  sacks,  found  the  correct  weight  to  be  831  pounds.  He 
then  placed  appellant  under  arrest,  and  this  prosecution  en- 
sued. Nothing  was  paid  on  this  work  until  the  trial  of  ap- 
pellant in  the  city  court,  when  appellant  paid  for  730 
pounds,  but  not  for  the  101  pounds  which  was  the  excess  of 
the  actual  weight  over  the  false  weight,  and  at  the  time  of 
the  trial  this  had  not  been  paid. 

Counsel  insist  that  there  can  be  no  violation  of  §2606, 
supra,  unless  the  transaction  involved  has  been  completed, 
and  some  one  has  been  actually  defrauded  by  the  false  report 
of  a  weight.  We  cannot  yield  our  assent  to  the  contention  of 
counsel  that  however  fraudulent  the  intent  may  be  in  the 
mind  of  the  one  making  such  false  report,  loss  or  injury 
must  result  to  some  one  before  the  offense  is  completed. 
This  provision  is  among  those  of  the  criminal  code  enacted 
to  define,  offenses  against  honest  dealing,  and  its  plain  pur- 
pose is  to  prevent  and  punish  fraud,  the  purpose  of  which 
is  to  harm  or  injure  another.  In  such  cases,  where  the  one 
charged  has  committed  the  prohibited  act,  with  the  unlaw- 
ful intent  to  defraud  another,  he  has  completed  his  offense, 
and  cannot  be  absolved  because  his  wrongful  conduct  and 
purpose  did  not  reach  a  successful  conclusion.  In  this  class 
of  offenses  may  be  named  those  of  making  and  presenting 
false  claims  and  forgery,  defined  by  §§2586,  2587  Bums 
1908,  Acts  1905  p.  584,  §§675,  676,  in  neither  of  which  is 
guilt  dependent  upon  the  successful  accomplishment  of  the 
fraudulent  purpose. 

We  think  the  evidence  reviewed  shows  that  appellant 
knowingly  reported  a  false  and  untrue  weight  to  the  woman, 
with  the  intention  of  defrauding  her.  That  his  wrongful 
purpose  was  not  accomplished,  was  no  fault  of  his.  But  if 
the  contention  of  counsel,  that  the  fraud  must  be  sucjeasful 
and  harm  done  before  punishment  can  follow,  be  conceded 
to  be  the  correct  interpretation  of  the  statute,  still  we  would 
not  be  warranted  in  reversing  the  conviction,  for  the  woman 
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testified  that  she  had  not  been  paid  for  the  101  pounds  over 
the  false  weight,  and  there  was  no  evidence  to  the  contrary. 
Judgment  affirmed. 


Gascho  v.  Lennert. 

[No.  22,110.    Filed  January  9,  1912.] 

1.  IBlASEMETXTa.— Prescriptive  Right  to, — Adverse  Possession, — ^To 
establish  a  prescriptive  riglit  to  an  easement  over  the  lands  of 
another,  it  must  be  shown  that  the  way  has  been  used  continu- 
ously for  twenty  years,  adversely  to  the  owner,  under  a  claim  of 
right,  and  with  the  owner's  acquiescence,    p.  679. 

2.  Advebse  Possession. —  Proof  of, —  Presumptions. —  Burden  of 
Proof. — ^Adverse  possession  creating  a  prescriptive  right  consists 
in  the  continuous  use,  for  twenty  years,  of  lands,  or  some  inter- 
est therein,  as  owner,  disregarding  the  claims  of  others,  and 
under  a  daim  of  right;  and  proof  of  continuous  use  for  twenty 
years  raises  a  presumption  of  a  grant,  which  can  be  overthrown 
only  by  proof  that  the  use  was  by  permission,  or  by  facts  and 
circumstances  showing  that  the  use  was  not  Inccmsistent  with  the 
rights  of  the  owner  of  the  land.    p.  679. 

3.  Easemenis. —  Private  Ways, —  Permissive  Use  of, —  Presump- 
tions,— Where  an  owner  opened  a  way  upon  his  own  land,  for  his 
own  use,  the  use  thereof  by  another,  even  for  his  own  purposes, 
is  presumed  to  be  permissive,    p.  680. 

4.  Easements. — Private  Ways. — Evidence. — Highways. — ^Evidence 
that  an  owner  has  maintained,  upon  his  own  land,  a  private 
way,  for  his  own  use,  for  more  than  twenty  years,  that  plaintiff 
used  It  continuously  without  permission  or  objection  for  eleven 
years,  that,  prior  thereto,  the  plaintifTs  grantors  used  such  way 
by  permission,  and  that  such  way  was  private,  does  not  support 
plaintiff's  claim  of  an  easement  therein  by  prescription,  nor  does 
it  show  such  a  use  as  to  constitute  such  way  a  public  highway, 
p.  681. 

From  Hamilton  Circuit  Court ;  Ira  W.  Christian,  Judge. 

Suit  by  Israel  M.  Gascho  against  Henry  L.  Lennert.  Prom 
a  judgment  for  defendant,  plaintiff  appeals.  Transferred 
from  Appellate  Court  under  §1405  Bums  1908,  Acts  1901  p. 
590.    Affirmed. 
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Fred  E.  Hines,  for  appellant. 

O.  H.  Mendenhall  and  Christian  &  Christian,  for  appellee.. 

Monks,  J. — ^Appellant  was  the  owner  of  a  tract  of  liuid 
adjoining  the  land  of  appellee  on  the  north.  There  was  a 
driveway  on  appellee's  land  used  by  him  and  his  grantors 
to  go  to  and  from  the  public  highway  and  the  barn  on  said 
real  estate.  Appellant  claims  that  said  driveway  has  ex- 
isted for  more  than  twenty  years,  and  that  he  and  his  grant- 
ors have  used  said  driveway  to  go  to  and  from  the  same  high- 
way and  the  bam  on  his  said  real  estate  for  more  than  twenty 
years.  This  suit  was  brought  by  appellant  to  enjoin  ap- 
pellee from  closing  up  said  highway  by  a  fence,  or  in  any 
other  manner  interfering  with  his  use  of  it.  Appellee  filed 
a  general  denial  to  the  complaint.  The  court  made  a  special 
finding  of  facts  and  stated  conclusions  thereon  in  favor  of 
appellee.  Over  appellant's  motion  for  a  new  trial,  judg- 
ment was  rendered  in  favor  of  appellee.  The  only  errors 
assigned;  call  in  question  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial.  The  causes  assigned  for  a 
new  trial  were  that  the  finding  of  the  court  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law. 

No  question  was  made  in  the  court  below  as  to  the  suffi- 
ciency of  the  complaint. 

It  is  first  insisted  by  appellant  that  as  the  evidence  shows 
that  the  driveway  has  been  used  for  more  than  twenty  years, 
it  is  a  highway  by  virtue  of  §6178  Bums  1908,  §4321  R.  S. 
1881.  Southern  Ind.  R,  Co.  v.  Norman  (1905),  165  InA 
126,  130;  Strong  v.  Makeever  (1885),  102  InA  578  j  Pitser 
V.  McCreery  (1909),  172  Ind.  663. 

Said  cases  cited  by  appellant  did  not  construe  §6178, 
supra,  and  have  no  application  thereto.  The  cases  of  Strong 
V.  Makeever,  supra,  and  Southern  Ind.  B.  Co.  v.  Norman, 
supra,  were  under  sections  containing  the  following  lan- 
guage: "All  public  highways  which  have  been  or  may 
hereafter  be  used  as  such  for  twenty  years  or  more  shall  be 
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deemed  public  highways."  This  provision  was  contained  in 
the  highway  act  of  1852  (1  R.  S.  1852  p.  315,  §45,  1  G.  & 
H.  p.  366,  §45) ;  Acts  1867  p.  133,  §5035  R.  S.  1881,  §6762 
Bums  1894;  Acts  1897  p.  192,  §6862  Burns  1901. 

The  case  of  Pitser  v.  McCreery,  supra,  was  under  §7663 
Burns  1908,  Acts  1905  p.  521,  §15. 

Section  6178,  supra,  which  has  been  in  force  in  this  State 
since  May  6,  1853  (1  R.  S.  1852  p.  259,  §1),  so  far  as  it 
applies  to  this  case,  reads  as  follows:    **The  right  of  way 

*  *  *  or  other  easement  from,  in,  upon  or  over  the  land 
of  another,  shall  not  be  acquired  by  adverse  use,  unless  such 
use  shall  have  been  continued  uninterruptedly  for  twenty 
years.'* 

It  has  been  uniformly  held  in  this  State,  that  to  establish 

an  easement  or  private  way  by  adverse  use  over  the  land  of 

another,  it  must  appear  that  the  way  was  used  con- 

1.  tinuously  for  a  period  of  twenty  years,  adversely  to 
the  owner,  under  a  claim  of  right,  and  that  the  owner 

acquiesced  in  such  use.  Nowlin  v.  Whipple  (1889),  120  Ind. 
596,  598  and  cases  cited;  Null  v.  Williamson  (1906),  166 
Ind.  537,  539;  Davis  v.  Cleveland,  etc.,  B.  Co.  (1895),  140 
Ind.  468,  470  and  cases  cited. 

**  Adverse  user  is  such  an  use  of  the  property  as  the 

owner  himself  would  exercise,  disregarding  the  claims  of 

others  entirely,  asking  permission  from  no  one,  and 

2.  using  the  property  under  a  claim  of  right.    Such  a 
use  of  property  continued  without  interruption  for  a 

period  of  twenty  years  or  more,  is  equivalent  to  a  grant. 

•  •  •  Where  it  appears  that  one  has  enjoyed  a  right  of 
way  over  the  land  of  another  for  the  period  of  twenty  years 
or  more,  such  enjoyment,  without  evidence  as  to  how  it 
began,  is  presumed  to  have  been  in  pursuance  of  a  grant, 
and  the  burden  of  showing  the  contrary  lies  on  the  owner  of 
the  land.  The  presumption  which  arises  from  proof  of  un- 
interrupted adverse  use  for  the  required  period  is,  that  there 
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was  a  grant,  and  this  presumption  can  only  be  overturned  by 
proof  that  the  use  was  by  permission,  or  in  some  other  way 
not  inconsistent  with  the  rights  of  the  owner  of  the  land." 
Nowlin  V.  Whipple,  supra.  See,  also,  MiicheU  v.  Bain 
(1895),  142  Ind.  604,  607, 

While  it  is  true  as  a  general  rule  that  the  open  and  con- 
tinuous use  of  a  way  as  owner  for  the  statutory  period,  casts 
upon  the  owner  of  the  servient  estate  the  burden  of  explain- 
ing the  possession,  yet  as  the  doctrine  of  prescription  is 
founded  upon  the  presumption  of  a  grant,  the  person  against 
whom  it  is  asserted  may  appeal  to  facts  and  circumstances 
for  the  purpose  of  showing  that  the  use  was  not  under  a 
claim  of  right.  If  the  facts  and  circumstances  of  a  case  lead 
to  the  conclusion  that  the  use  was  merely  permissive,  they 
are  fatal  to  the  prescription.  NuU  v.  WiUiamson  (1906), 
166  InA  537,  544,  547. 

It  was  said  in  the  case  of  Parish  v.  Kaspare  (1887),  109 

Ind.  586,  587:    **An  owner  of  land  is  not  shorn  of  any  of 

his  rights  by  merely  permitting,  as  a  favor,  another 

3.  to  pass  over  his  land.  In  order  to  establish  a  pre- 
scriptive right,  something  more  than  mere  permissive 
user  must  be  shown.  Ooddard,  Easements  (Bennett's  ed.) 
134.  The  use  of  land  for  the  purpose  of  passing  over  it  is 
not  inconsistent  with  the  right  of  ownership,  and  where  there 
is  no  inconsistency  between  the  use  and  the  ownership,  there 
can  be  no  prescriptive  right.  It  is  not  necessary,  to  estab- 
lish a  prescriptive  easement^  that  there  should  be  color  of 
title;  but  it  is  necessary  that  the  use  should  be  under  an 
assertion  of  right,  and  not  simply  a  user  under  a  naked  li- 
cense." 

When  a  space  is  designedly  left  open  by  the  owner  for 
his  own  convenience,  the  presumption  ordinarily  is  that  the 
use  of  such  space  by  another,  even  for  his  own  purposes,  is 
permissive.  NuU  v.  Williamson,  supra,  p.  540;  KUbum  v. 
Adams  (1843),  7  Mete.  (Mass.)  33,  39,  39  Am.  Dec  754; 
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Long  V.  Mayberry  (1896),  96  Term.  378,  36  S.  W.  1040;  14 
Cyc.  1150, 1151. 

There  is  evidence  showing  that  the  driveway  in  contro- 
versy on  appellee's  land  has  been  used  by  appellee  and  his 
grantors  as  a  private  driveway  to  go  to  and  from  the 

4.  public  highway  and  his  barn  on  said  real  estate  for 
more  than  twenty  years ;  that  it  was  made  by  a  former 
owner  of  said  land  for  his  own  convenience ;  that  appellant 
and  his  grantors  have  also  used  said  driveway  for  more  than 
twenty  years,  to  go  to  and  from  the  same  highway  and  a  barn 
on  the  real  estate  now  owned  by  appellant ;  that  the  use  of 
said  driveway  by  appellant  and  his  grantors  was  during  the 
time  appellee  and  his  grantors  were  using  it ;  that  appellant 
has  owned  his  land  and  used  said  driveway  for  about  eleven 
years,  without  permission  or  objection  from  anyone;  that 
appellee  has  owned  his  said  land  for  about  six  years,  and 
that  he  has  neither  given  permission  nor  objected  to  the  use 
of  the  driveway  by  appellant.  Two  of  the  former  owners  of 
the  land  owned  by  appellant  testified  that  their  use  of  said 
way  was  by  permission  of  the  owner  of  the  land  on  which 
said  driveway  was  located,  and  that  said  driveway  was  a 
private  driveway. 

The  evidence  does  not  show  such  a  use  of  said  driveway  on 
appellee's  land  as  establishes  a  private  way  or  easement  there- 
on in  favor  of  appellant.  Neither  does  the  evidence  show 
such  a  use  of  said  driveway  as  makes  it  a  public  highway 
under  §5035  R.  S.  1881,  or  §6762  Burns  1901,  Acts  1897  p. 
192,  or  §7663  Bums  1908,  Acts  1905  p.  521,  §15. 

Applying  the  rules  of  law,  heretofore  stated,  to  the  evi- 
dence, we  cannot  say  that  the  finding  of  the  court  is  not  sus- 
tained by  sufficient  evidence  or  is  contrary  to  law.  It  follows 
that  the  court  did  not  err  in  overruling  appellant's  motion 
for  a  new  trial. 

Judgment  afSrmed. 
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Wainwright  v.  p.  H.  &  F.  M.  Roots  Company. 

[No.  21,871.    Filed  January  9,  1912.] 

1.  Gobpobahons. —  Manufacturing. —  Directors, — B  usiness. — Under 
S5070  Burns  1908,  §3854  R.  S.  1881,  providing  that  the  business  of 
a  manufacturing  company  "ehall  be  managed  by  not  less  tlian 
three  nor  more  than  eleven  directors,"  the  business  of  such  a 
company  must  be  conducted  by  the  directors,  provisions  for  whose 
election  is  provided  by  such  statute,    p.  686. 

2.  CoBPORATioNS.— Preside***. — ^Po«;cr«.— The  powers  of  the  presi- 
dent of  a  manufacturing  corporation  to  bind  the  corporation,  or 
to  control  its  property,  are  neither  given  by  statute,  nor  implied 
by  law;  but  if  he  exercises  such  power  it  can  be  Justified  oalj 
by  a  direct,  or  constructive,  grant  thereof  from  the  board  of 
directors,    p.  68a 

3.  CoBPOBATioNs. — General  Manager. — Powers, — ^The  general  man- 
ager of  a  manufacturing  corporation  is  impliedly  authorized  to 
do  all  acts  necessary  in  the  usual  and  ordinary  course  of  the 
business  of  such  corporation,    p.  687. 

4.  ConfTRACTB.— Ultra  Vires, — Corporations. — General  Manager,-- 
Answer. — In  an  action  for  the  breach  of  a  contract  whereby  the 
general  manager  of  defendant  manufacturing  corporation  on  be- 
half of  the  company  agreed  to  erect  a  building  and  to  install 
madiinery  for  the  manufacture  of  certain  articles  necessary  in 
defendant's  business,  making  the  plaintiff  superintendent  thereof 
for  five  years  at  a  certain  salary  and  giving  him  a  certain  share  of 
tlie  profits  thereof,  an  answer  that  such  superintendent  had  no 
authority  to  execute  such  contract  and  that  it  was  never  ratified 
by  the  stockholders  nor  the  board  of  directors,  is  sufllcient  on 
demurrer,    p.  687. 

5.  CJoimucTS. — Substantial  Performance. — CorfMrations. — Erecting 
BtitfdififlF.—Where  a  manufacturing  corporation  contracted  to 
erect  a  new  building  in  which  the  plaintiff  was  to  manufacture 
certain  articles  for  such  corporation,  an  answer,  by  such  corpo- 
ration, in  an  action  for  the  breach  of  such  contract  by  its  failure 
to  erect  such  building,  that  it  had  offered  to  provide  a  suitable 
building  for  such  purpose,  already  erected  and  having  all  the  re- 
quired facilities,  sufficiently  shows  a  substantial  compliance  with 
such  portion  of  the  contract    p.  688. 

6.  CoRPOEAnoNS. — Contracts  with  Officers. — Validity.— ^Whether  a 
contract  between  a  corporation  and  an  (Meet  thereof  is  valid, 
voidable,  or  void,  depends  largely  upon  the  nature  and  the  terms 
of  the  contract,  the  circumstances  under  which  it  was  made  and 
who  acted  on  behalf  of  the  corporation ;  thus  loans  of  money  by 
a  director  to  the  corporation,  and  contracts  for  personal  services 
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to  it,  are  usnally  upheld,  where  such  contracts  are  free  from 
blame.    Port  v.  Russell,  36  Ind.  60,  limited,    p.  689. 

7.  Contracts. — Validity, — Conclusions.— Answer, — ^An  allegation 
in  an  answer,  that  the  contract  sued  on  was  illegal  and  void, 
states  a  conclusion,    p.  689. 

8.  Corporations. —  Officers, —  Agents, —  Duties. —  The  officers  of  a 
corporation  are  Its  agents,  and  their  duty  is  determined  upon  the 
same  principles  of  law  that  are  applicable  to  other  agents;  and 
thus  if  the  agent's  acts  in  securing  a  contract  with  the  corpora- 
tion are  fraudulent,  such  contract  is  voidable  at  the  election  of 
the  corporation ;  but  if  his  contract  is  fair  and  open,  It  Is  valid, 
p.  692. 

9.  Corporations. — Contracts  with  Directors, — Validity. — ^A  con- 
tract by  which  a  manufacturing  corporation  agreed  to  erect  a 
building,  install  the  machinery  necessary  to  the  manufacture  of 
certain  articles  used  by  it,  and  making  one  of  its  directors  the 
general  superintendent  thereof  for  five  years  at  a  certain  salary 
and  a  certain  part  of  the  profits  thereof,  is  not  void*  nor  neces- 
sarily voidable,    p.  693. 

10.  Contracts. — Cross-Complaint  for  Breach  of  Another  Contract. 
— Counterclaim, — Sufficiency, — To  a  complaint  against  a  corpora- 
tion for  the  breach  of  a  contract,  for  the  superintendence  of  a 
factory  to  be  erected,  such  contract  abrogating  an  existing  one 
for  the  superintendence  of  certain  other  work,  a  cross-complaint 
against  such  plaintiff  for  damages  for  a  breach  of  the  abrogated 
contract,  is  Insufficient  as  a  counterclaim  in  recoupment,  since 
it  does  not  grow  out  of  the  same  cause  of  action,    p.  693. 

11.  SET-Orp  AND  Counterclaim. — Cross-Complaint. — Reocupment, 
— A  cross-complaint,  pleaded  as  a  counterclaim,  or  in  recoup- 
ment, must  not  only  state  a  cause  of  action,  but  it  must  be  so 
germane  to  the  cause  of  action  set  out  in  the  complaint  that 
complete  justice,  in  relation  to  the  complaint,  cannot  be  done  to 
all  the  parties  without  a  consideration  of  the  matters  stated  in 
such  cross-complaint    p.  694. 

12.  Sbt-Ofp  and  Counterclaim.— yaf«re  of, — ^To  an  action  for  a 
money  demand  on  contract,  a  set-off  may  be  pleaded,  growing  out 
of  a  debt,  duty,  or  contract,  liquidated,  or  not,  held  by  defendant 
when  the  action  was  filed,  and  which  was  matured  at  or  before 
the  time  it  is  offered ;  but  such  set-off,  though  not  strictly  consti- 
tuting a  defense,  must  be  pleaded  as  a  cross-action,  and  must 
state  a  cause  of  action  in  favor  of  the  pleader,    p.  68S. 

13.  Contracts. — Torts. — Set-Off. — Claims  arising  out  of  tort  can- 
not ordinarily  be  pleaded  as  a  set-off  in  an  action  on  contract 
p.  695. 

14.  Contracts. — Breach    of.— -Cross-Complaint, — Torts, — A    crosa- 
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complaint  for  the  breach  of  a  contract  setting  out  specific  in- 
stances of  such  breach,  sounds  in  contract  and  not  In  tort    p.  696. 

15.  Judges. — Succcaaors. — Power  to  Render  Judgment  Where 
Predeceasot  Tried  Case, — Special  Findinga. — Where  a  trial  Judge 
tried  a  case,  wrote  the  special  findings,  signed  them,  and  stated 
his  conclusions  thereon,  but  died  before  announcing  them  in  open 
court,  his  successor  has  no  authority  to  enter  such  findings  and 
conclusions  and  render  Judgment  thereon;  the  case  must  be  re- 
tried. Hedrick  v.  Hcdrick,  28  Ind.  291,  and  Reed  v.  Worland^  64 
Ind.  216,  distinguished,    pp.  696, 698. 

16.  Action. — Diamiaaal — Effect. — ^The  plaintiff,  at  any  time  be- 
fore the  decision  is  announced,  or  filed,  may  dismiss  his  action, 
thus  rendering  useless  special  findings  already  prepared,     p.  608. 

From  Henry  Circuit  Court;  Ed  Jackson,  Judge. 

Action  by  William  W.  Wainwright  against  the  P.  H.  & 
F.  M.  Roots  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Transferred  from  Appellate  Court  under 
§1405  Bums  1908,  Acts  1901  p.  590.    Reversed. 

Finley  H,  Ora/y  and  Stanford  &  Bamhart,  for  appellant 
Forkner  &  Forkner  and  Conner,  Conner  &  Chrisman,  for 
appellee. 

Cox,  J. — ^Appellee  is  a  private  manufacturing  corpora- 
tion organized  under  the  laws  of  this  State,  and  carrying  on 
its  business  in  the  city  of  Connersville.  Appellant  was  for- 
merly the  superintendent  of  its  factory,  under  the  super- 
vision of  its  president;  and  while  acting  in  this  capacity, 
under  a  written  contract  of  employment  for  a  term  of  years 
which  had  not  yet  expired,  and  as  a  director  of  the  corpora- 
tion, he  entered  into  another  written  contract,  which  can- 
celled the  existing  contract,  and  in  which  it  was  agreed,  in 
substance,  that  appellee  would  separate  from  its  factory  a 
particular  and  considerable  part  of  its  manufacturing  busi- 
ness, and  install  it  in  a  special  foundry  and  machine  shop, 
to  be  properly  constructed  and  equipi)€d  by  appellee  with 
the  necessary  machinery  and  appliances;  that  therein  cer- 
tain named  articles  were  to  be  manufactured  at  a  fixed  sched- 
ule of  prices;  that,  in  addition  to  providing  the  building  and 
machinery,  appellee  was  to  furnish  all  necessary  capital  to 
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pay  for  labor  and  materials  for  manufacturing  the  articles 
to  be  turned  out  by  the  special  factory ;  that  appellant  was 
to  have  entire  control  over  the  special  factory,  and  was  to 
provide  all  labor  and  materials  necessary  promptly  and  effi- 
ciently to  perform  the  work  contemplated,  and  was  to  turn 
such  work  out  complete  and  first  class  in  respect  to  work- 
manship, design  and  material  at  the  prices  fixed  in  the  con- 
tract, or  lower  if  possible;  that  the  work  was  to  be  done 
under  the  cost  system,  and  that  if  appellant  succeeded  in 
producing  the  work  at  less  than  the  prices  fixed  in  the 
schedule,  the  diflference  between  the  prices  so  fixed  and  the 
actual  cost  was  to  be  divided  equally  between  appellant  and 
appellee ;  that  in  addition  to  such  percentage  of  possible  ad- 
ditional profits,  appellant  was  to  be  compensated  by  a  yearly 
salary  of  $1,800,  and  half  the  profit  on  repairs  of  articles 
manufactured  and  returned  for  repairs ;  that  appellant  was 
not  to  incur  any  liability  in  case  of  his  inability  to  produce 
the  various  articles  to  be  manufactured  at  the  prices  named ; 
and  that  the  relation  created  by  the  contract  should  continue 
for  five  years. 

This  contract  was  entered  into  and  executed  by  appellant 
and  the  president  and  general  manager  of  appellee  com- 
pany. The  performance  of  its  provisions  was  never  entered 
upon,  and  appellant  sued  for  damages  for  its  breach,  alleg- 
ing appellee  refused  to  perform  its  part  of  the  conditions 
and  that  he  was  ready  at  all  times  to  perform  those  imposed 
upon  him. 

In  addition  to  the  general  denial,  appellee  answered  the 
complaint  by  second,  third  and  fourth  paragraphs  of  an- 
swer, to  which  appellant  demurred.  These  demurrers  were 
overruled,  and  these  rulings  are  relied  on  by  appellant  as 
being  reversible  errors. 

The  second  paragraph  of  answer  was  verified,  and  admit- 
ted the  status  of  appellee  as  an  Indiana  manufacturing  cor- 
poration, and  the  execution  of  the  contract  by  Johnston,  its 
president  and  general  manager ;  but  it  averred,  in  substance, 
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that  the  authority  of  such  president  was  only  that  which  the 
law  gave  the  president  of  such  a  corporation,  and  that  no 
additional  powers  had  been  delegated  to  him  as  president; 
that  the  only  authority  Johnston  had  as  general  manager  of 
the  company  at  the  time  of  the  execution  of  the  contract  was 
to  manage  its  ordinary  business  affairs;  that  he  was  not 
authorized  by  the  by-laws  nor  by  the  board  of  directors  to 
engage  in  new  enterprises,  nor  to  delegate,  by  contract  or 
otherwise,  any  part  of  the  business  of  the  company  to  the 
management  and  control  of  another;  that  Johnston,  neither 
as  president  nor  as  general  manager,  had  authority  to  ex- 
ecute the  contract  in  the  name  of  and  for  and  in  behalf  of 
the  company,  and  that  neither  the  directors  nor  the  stock- 
holders had  ever  ratified  or  approved  the  action  of  Johnston 
in  executing  it. 

The  statute  authorizing  the  creation  of  corporations  such 

as  appellee,  provides  that  the  business  of  such  corporations 

shall  be  managed  by  the  board  of  directors,  for  the 

1.  election  of  which  the  statute  makes  provision.     §5070 
Bums  1908,  §3854  R.  S.  1881. 

The  second  paragraph  of  answer  alleges  that,  as  presi- 
dent, Johnston  had  only  such  powers  as  the  law  gave  him. 
This  section  of  the  statute  placed  the  power  to  manage 

2.  the  business  of  appellee  in  its  board  of  directors,  and 
no  such  power  is  conferred  on  the  president  as  such. 

The  general  rule  is  that  the  ofi5ce  of  president  of  a  private 
corporation  of  itself  confers  no  power  on  the  incumbent  to 
bind  the  corporation  or  control  its  property.  His  powers  as 
agent  must  come  by  delegation  from  the  corporation  through 
the  board  of  directors,  formally  and  directly  granted,  or 
implied  from  its  habit  or  custom  of  doing  business.  10  Cyc. 
903;  3  Cook,  Corporations  (6th  ed^)  §716;  2  Thompson,  Cor- 
porations (2d  ed.)  §§1451,  1464;  National  State  Bank  v. 
Vigo  County  Nat.  Bank  (1895),  141  Ind.  352,  355,  50  Am. 
St.  330.    The  answer  alleges  that  no  authority  beyond  that 
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given  him  by  law  had  been  delegated  to  Johnston  as  presi- 
dent 

The  office  of  general  manager  is  of  broader  import  than 

that  of  president,  and  implies  authority  in  one  invested  with 

it  to  do  such  acts  as  are  necessary  in  the  usual  and 

3.  ordinary  course  of  the  business  carried  on  by  the 
corporation.    10  Cyc.  909 ;  3  Cook,  Corporations  (6th 

ed.)  §719;  2  Thompson,  Corporations  (2d  ed.)  §§1465,  1466, 
1575;  4  Words  and  Phrases  p.  3073  et  seq.;  Louisville,  etc., 
R.  Co.  V.  McVay  (1884),  98  Ind.  391;  Cushman  v.  Clover- 
land  Coal,  etc,  Co.  (1908),  170  Ind.  402,  405. 

But  here  we  have  a  contract  of  rather  an  unusual  and 

extraordinary  character.     The  general  manager  gets  his 

authority  by  delegation  from  the  board  of  directors. 

4.  Under  our  statute  the  directors  are  elected  annually 
by  the  stockholders.    The  stockholders  then  may  make 

an  entirely  different  board  of  directors  in  one  year  and  such 
new  board  may  displace  the  general  manager  and  select 
another.  The  terms  and  character  of  the  contract  under  con- 
sideration may  not  only  give  rise  to  the  implication  that  it 
may  be  beyond  the  usual  and  ordinary  course  of  the  business 
of  appellee  in  separating  that  part  dealt  with  from  the  main 
business,  and  placing  it  under  the  entire  control  of  appel- 
lant, with  a  division  of  the  profits,  but  it  also  does  this  for  a 
period  of  five  years  which  may  be  beyond  the  terms  of 
both  the  general  manager  and  board  of  directors.  Added  to 
this  showing,  the  answer  directly  alleges  that  Johnston  as 
general  manager  had  no  authority  to  execute  the  contract 
for  the  corporation,  and  that  it  was  never  ratified  nor  ap- 
proved by  the  board  of  directors  or  stockholders.  The 
answer  by  force  of  this  last  allegation  was  sufiicient  to  with- 
stand a  demurrer,  and  raised  an  issue  of  fact  whether 
Johnston  had  such  authority.  National  State  Bank  v.  Vigo 
County  Nat.  Bank,  supra;  Kennedy  v.  Supreme  Lodge,  etc. 
(1905),  124  111.  App.  55;  LaPlant  v.  PratUFord  Greenhouse 
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Co.  (1907),  102  Alinn.  93, 112  N.  W.  889 ;  Ferryman  &  Co.  v. 
Farmers,  etc.,  Mfg.  Co.  (1910),  167  Ala.  414,  52  South.  644. 
Appellee's  third  paragraph  of  answer  alleged,  in  sub- 
stance, that  at  the  time  of  the  execution  of  the  contract  there 

was  no  definite  agreement  relative  to  the  particular 
5.    place  where  the  building  for  the  new  enterprise,  which 

by  the  terms  of  the  contract  appellee  agreed  to  con- 
struct and  equip,  was  to  be  located,  but  that  the  location  was 
left  to  the  discretion  of  appellee;  that  at  the  time  there  was 
in  East  Connersville,  which  was  in  close  proximity  to  the 
city  wherein  appellee's  main  business  was  located,  a  build- 
ing erected  for  manufacturing  purposes  that  was  a  better 
(»ne  for  the  purposes  of  the  contract  than  the  one  contem- 
plated by  the  parties  to  the  contract,  and  advantageously 
located  in  respect  to  transportation  facilities  and  otherwise; 
that  soon  after  the  execution  of  the  contract,  appellant  per- 
sonally inspected  such  building  and  expressed  his  opinion 
that  the  building  itself  and  its  location  were  ideal  for  the 
business  to  be  carried  on  under  the  contract;  that  appellee 
thereupon  arranged  with  the  owner  of  the  building  to  lease 
it  for  the  purpose  of  carrying  out  the  contract ;  that  appel- 
lee repeatedly  notified  appellant  that  it  was  ready  and  will- 
ing properly  to  equip  said  building,  and  in  all  things  to 
comply  with  the  terms  of  the  contract,  except  the  one  pro- 
vision for  the  erection  of  a  new  building;  that  appellant 
was  secretly  trjnng  to  arrange  with  other  parties  to  enter 
business  as  a  competitor  of  appellee,  and  repeatedly  notified 
appellee  that  he  would  not  carry  out  the  contract,  unless  ap- 
pellee would  construct  a  new  building.  Appellant's  objec- 
tion to  this  paragraph  of  answer  does  not  go  to  the  fact 
that  appellee  had  offered  to  provide  a  building  then  existent, 
rather  than  to  build  a  new  one  in  accordance  with  the  pro- 
visions of  the  contract,  but  that  this  building  was  in  a  differ- 
ent place  from  that  contemplated  for  the  erection  of  the 
new  one.  The  contract,  it  is  conceded,  does  not  fix  such 
place,  but  it  is  insisted  by  counsel  for  appellant  that  a  lo- 
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cation  in  the  city  of  Connersville,  where  he  lived  and  where 
appellee's  shops  and  business  were  located,  was  intended. 
If  this  be  so,  it  would  seem  to  be  apparent  that  the  location 
of  the  building  proffered  was  fairly  within  that  intent.  It 
was  in  close  proximity  to  the  city,  and  obviously  a  suburb 
of  it.  It  is  alleged  that  it  was  a  larger  and  better  building 
than  the  contemplated  new  one,  and  that  a  new  one  could 
not  have  been  erected  at  a  more  advantageous  location,  or 
one  better  adapted  to  the  purpose  of  the  parties.  The  doc- 
trine of  substantial  performance  is  not  limited  to  building 
contracts.  3  Page,  Contracts  §1388,  and  the  numerous  cases 
there  collected.  We  think  the  answer  alleged  facts  sufficient 
to  show,  as  against  the  demurrer,  that  appellee  had  held 
itself  in  readiness  substantially  to  comply  with  its  part  of 
the  contract. 

The  fourth  paragraph  of  answer  alleged  that  at  the  time 

of  the  execution  of  the  contract  sued  on,  and  thereafter, 

appellant  was  a  duly  elected,  qualified  and  acting 

6.  director  of  appellee  company,  and  that  the  contract 
was  therefore  illegal  and  void. 

That  the  contract  was  illegal  and  void  is  the  pleader  *s 

conclusion  from  the  bare  fact  of  appellant's  relationship 

to  the  appellee,  as  one  of  its  directors,  at  the  time  the 

7.  contract  was  made,  and  the  question  for  decision  is, 
therefore,  whether  as  a  matter  of  law  it  must  be  so 

held  to  be.    The  cases  of  Port  v.  Russell  (1871),  36  Ind.  60,* 
10  Am.  Rep.  5,  and  Wayne  Pike  Co,  v.  Hammons  (1891), 
129  Ind.  368,  are  relied  on  by  counsel  for  appellee  as 
6.    sustaining  the  action  of  the  trial  court  in  overruling 
the  demurrer  to  this  answer  and  the  proposition  that 
contracts  between  directors  and  their  corporations  are  un- 
qualifiedly void.     It  is  true  that  language  is  used  in  the 
opinion  of  the  court  in  the  case  first  mentioned  which  would 
seem  to  indicate  that  the  judge  who  wrote  it  firmly  believed 
that  the  rule  should  be  that  all  such  contracts  should  be  con* 
Vol.  176—44 
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sidered  void  and  unenforceable.  Bat  this  langoage  was  used 
in  passing  upon  the  sufficiency  of  a  complaint  for  equitable 
relief  against  contracts  between  directors  and  the  corpora- 
tion .which  the  allegations  of  the  complaint  showed  were 
procured  through  a  conspiracy  among  the  directors  and 
were  saturated  with  frauds  against  the  company  and  for  the 
l*enefit  of  the  directors  in  the  manner  in  which  they  were 
executed.  The  allegations  of  fraud,  together  with  the  fidu- 
ciary relation  of  the  directors  to  the  corporation,  manifestly 
made  a  ease  for  equitable  relief  against  the  contracts.  So 
far  as  that  case  may  be  said  to  assert  the  broad  rule  to  be 
that  all  contracts  between  directors  and  their  corporate 
body  are  void,  it  must  be  considered  dictum  without  ap- 
preciable support  anywhere. 

Where  the  opinion  in  the  case  of  Wayne  Pike  Co.  v.  nam- 
moHs,  supra,  touches  the  question  in  this  case  at  all  we  find 
the  following:  ''The  officers  of  a  corporation  are  its  agents^ 
and  they  are  governed  by  the  rules  of  law  applicable  to 
other  agents,  as  between  themselves  and  their  principal,  in 
so  far  as  such  rules  relate  to  honesty  and  fair  dealing  in  the 
management  of  the  affairs  of  their  principal.  They  can  no 
more  use  the  business  of  their  principal  for  their  own  private 
gain  than  any  other  agent,  and  should  they  do  so  they  should 
be  held  to  the  same  strict  rule  of  accountability  as  the  agent 
of  a  private  person.**  The  court  then  applied  this  statement 
of  the  duty  of  corporate  officers  to  test  the  sufficiency  of  a 
complaint  for  equitable  relief  which  charged  conspiracy  and 
fraud  on  the  part  of  directors  of  a  corporation  in  dealing 
with  corporate  concerns  to  their  personal  advantage. 

There  are  in  the  books  almost  innumerable  and  seemingly 
conflicting  and  irreconcilable  judicial  expressions  on  this 
question,  many  of  which  are  dicta.  These  judicial  pro- 
nouncements run  from  the  broad  and  unqualified  proposi- 
tions that  in  no  case  can  a  director  be  allowed  to  take  or 
make  a  contract  with  his  company  and  that  such  contracts 
when  made  are  void,  to  the  other  extreme  that  such  contracts 
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are  valid.  Between  these  two  boundaries  of  the  ease  law  on 
the  subject  is  found  what  is  perhaps  the  more  practicable 
view  that  such  contracts  are  merely  voidable  at  the  option 
of  the  corporation.  Mingled  with  these  three  general  rules 
there  are  numerous  cases  that  seemingly  involve  various 
departures  from  and  modifications  of  all  of  them.  A  gen- 
eral review  of  what  seems  to  be  a  condition  of  fog  and  con- 
fusion in  the  many  cases  dealing  with  the  question  would 
be  unprofitable  and  impracticable  in  this  opinion.  See,  how- 
ever, 10  Cyc.  794,  807;  21  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
899  et  seq.;  2  Cook,  Corporations  (6th  ed.)  §649;  2  Thomp- 
son, Corporations  (2d  ed.)  §1224  et  seq.;  l.Morawetz,  Priv. 
Corp.  (2d  ed.)  §516  et  seq.;  2  Purdy's  Beach,  Priv.  Corp. 
§§739,  742;  2  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §956  et  seq.; 
3  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §1077;  1  Page,  Contracts 
§181. 

From  the  mass  of  legal  discussion  of  the  various  phases 
of  the  question  this  appears:  That  the  validity  of  such  a 
contract,  and  whether  it  is  even  voidable,  often  depends  / 
very  much  upon  its  nature  and  terms,  the  circumstances 
under  which  it  was  made,  and  who  acted  for  the  corporation 
in  the  making.  Contracts  for  the  loan  of  money  by  a  direct- 
or to  his  company,  and  contracts  for  personal  services  to  it 
which  are  outside  the  scope  of  his  duties  as  an  oflScer  are 
generally  upheld  as  valid,  when  such  contracts  are  open  and 
otherwise  free  from  blame.  10  Cyc.  812 ;  21  Am.  and  Eng. 
Ency.  Law  (2d  ed.)  905;  1  Page,  Contracts  §181 ;  2  Thomp- 
son.  Corporations  (2d  ed.)  §1224  et  seq.;  Levering  v.  Bimel 
(1897),  146  Ind.  545;  Nappanee  Canning  Co.  v.  Ried,  Mur- 
doch &  Co.  (1903),  159  Ind.  614,  59  L.  R.  A.  199;  Kenner  v. 
Whitelock  (1899),  152  Ind.  635;  Twin-Lick  Oil  Co.  v.  Mar- 
bury  (1875),  91  U.  S.  587,23  L.  Ed.  328;  Savage  v.  Madelia 
Farmers  Warehouse  Co.  (1906),  98  Minn.  343,  108  N.  W. 
296;  Henry  v.  Michigan,  etc.,  Assn.  (1907),  147  Mich.  142, 
110  N.  W.  523;  Garrison  Canning  Co.  v.  Stanley  (1907),  133 
Iowa  57, 110  N.  W.  171;  Mitchell  v.  United,  etc.,  Paper  Co. 
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(1907  ,  72  X.  J.  Eq.  580,  66  Aa  938;  Bagley  v.  Carthage, 
etc,  R.  Co.  (1900),  165  N.  Y.  179,  58  N.  E.  895;  Babcock  v. 
FanctU  (1909),  146  UL  App.  307;  note  to  Beach  v.  MiUer 
a^^y;,  17  Am.  St  291,  298. 

The  law  was  eorrectly  stated  in  Wayne  Pike  Co.  v.  Ham- 
wu>HS,  supra,  that  directors  of  eoiporatioiis  are  its  agents, 

and  in  this  relationship  are  governed  by  the  same 
8.    roles  of  law  and  are  held  to  the  same  strict  role  of 

acoomitabilify,  honesty  and  fair  dealing  between 
themselTes  and  their  principal  in  dealing  with  the  subject- 
matter  of  their  agency  as  other  agents.  If  the  agent  act  for 
himself  and  his  principal  at  the  same  time  in  a  matter  con- 
nected with  the  relation  between  them,  his  conduct  is  con- 
stmctiTely  fraudulent,  and  if  a  contract  be  the  result  it  is 
voidable  at  the  election  of  the  principaL  It  is  presumed, 
where  he  is  thus  potential  on  both  sides  of  the  contract,  that 
self  interest  will  overcome  his  fidelity  to  his  principal  to  his 
own  benefit  and  his  principal's  hurt  But  he  may  deal 
directly  with  his  principal,  and  if  they  are  on  equal  terms, 
and  the  principal  has  full  knowledge  of  the  matter,  the  con- 
tract will  be  valid,  and  he  may  so  deal  with  the  principal 
throu^  other  agents  who  have  authority  adequately  to 
represent  the  principal's  side  of  the  contract  So  the  gen- 
eral rule  seems  to  be  that  where  the  contract  between  a 
corporation  and  one  of  its  directors  is  made  on  the  part  of 
the  company  by  a  majority  of  the  directors  acting  for  its 
interests  honestiy  and  in  good  faith,  and  with  fuU  knowl- 
edge of  the  matter,  or  by  another  independent  agent  with 
authority  to  act  for  it,  such  contract  is  not  even  voidable, 
except  for  unfairness  or  fraud,  for  the  presence  of  which 
courts  wiU  closely  scrutinize  the  contract.  2  Am.  and  Eng. 
Ency.  Law  and  Pr.  1059,  1068;  1  Morawetz,  Priv.  Corp. 
(2d  ed.)  §527 ;  2  Purdy 's  Beach,  Priv.  C!orp.  §739 ;  2  Thomp- 
son, Corporations  (2d  ed.)  §1224  ei  seq.;  2  CJook,  Corpora- 
tions (6th  ed.)  §649;  2  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §957; 
3  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §1077  and  notes;  Clark, 
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Corporations  (2d  ed.)  p.  498;  note  to  Beach  v.  Miller,  supra, 
pp.  300,  307. 

In  this  case  we  have  a  complaint  involving  a  contract,  so 
far  as  appellant  is  concerned,  to  render  services  to  his  com- 
pany in  the  matter  of  management  and  superin- 

9.  tendence  of  a  part  of  its  general  manufacturing 
business,  which  was  wholly  outside  his  directorial 
duties.  He  had  been  performing  similar  duties,  the  allega- 
tions of  the  complaint  show,  under  different  terms  as  to 
compensation,  for  years.  The  contract  was  prepared  by  the 
company  and  urged  upon  appellant,  and  was  executed  by 
appellee's  president  and  general  manager,  an  independent 
agent.  It  is  apparent  that  the  company  had  full  knowledge 
of  the  transaction,  and  if  the  president  and  general  manager 
was  clothed  with  authority  to  make  the  contract  for  the  cor- 
poration, it  is  not  only  not  void,  but  not  necessarily  void- 
able. The  demurrer  should  have  been  sustained  to  the  fourth 
paragraph  of  answer. 

Appellee  filed  in  the  case  a  cross-complaint  against  ap- 
pellant, demanding  a  recovery  of  damages  alleged  to  have 
been  sustained  by*  it  by  the  alleged  breach  by  appel- 

10.    lant  of  the  former  terminated  contract  between  the 

parties  by  a  negligent  and  improper  performance 

upon  his  part  of  his  duties  as  superintendent  under  that 

contract,  prior  to  the  termination  of  it  by  agreement  of 

the  parties. 

Appellant  first  moved  to  strike  out  this  cross-complaint, 
and  then  demurred  to  it  for  want  of  facts.  Both  the  motion 
and  the  demurrer  were  overruled,  and  to  sustain  the  claim 
that  these  rulings  were  error  it  is  contended  that  the  matters 
alleged  are  not  germane  to  the  matter  constituting  the  cause 
of  action  alleged  in  the  complaint,  and  that  the  cross- 
complaint  is  based  on  tort  and  not  on  contract  The  con- 
tention of  counsel  for  appellant,  that  the  matters  alleged  in 
the  cross-complaint  are  not  germane,  is  correct,  and  the 
g[>leading  is  not  good  as  a  counterclaim  in  recoupment. 
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What  appellant  did  in  the  i>erformance  of  his  duties  as 
superintendent  of  appellee's  manofactaring  establishment 
during  the  continuance  of  the  former  contract  and  under  its 
provisions  had  nothing  to  do  with  the  issue  tendered  by  the 
complaint  for  the  breach  of  the  last  contract.  Whether  in 
executing  the  first  contract  he  discharged  his  duties  with 
scrupulous  care  and  exact  fidelity,  oi*  carelessly,  improperly 
and  faithlessly,  is  not  necessarily  or  properly  connected  with 
that  issue.  The  matter  alleged  in  the  cross-complaint  is  not 
connected  with,  nor  does  it  grow  out  of,  the  cause  of  action 
pleaded  in  appellant's  complaint.  The  mere  fact  that  the 
contract  sued  on  in  the  complaint  had  by  its  terms  termi- 
nated the  former  contract,  does  not  so  connect  negligent 
and  wrongful  acts  of  appellant,  alleged  in  the  cross- 
complaint  to  have  been  committed  by  him  in  the  discharge 
of  his  duties  under  the  first  contract  before  its  termination, 
with  the  cause  of  action  stated  in  the  complaint  as  to  make 
them  matters  for  cross-complaint  as  counterclaim.  If  the 
matters  alleged  in  the  cross-complaint  state  a  cause  of  action 
it  is  one  entirely  independent  of  that  depended  on  by  ap- 
pellant in  his  complaint. 

It  is  settled  by  our  decisions,  that  the  new  facts  which 

may  be  introduced  into  a  pending  action  by  means  of  a 

cross-complaint  under  our  counterclaim  section  of  the 

11.  code,  which  may  embrace  recoupment  or  matters 
cognizable  in  the  cross-bill  in  equity,  are  such  only  as 
are  necessary  for  the  court  to  have  before  it  in  deciding  the 
questions  raised  in  the  original  action  to  enable  it  to  do  full 
and  complete  justice  to  all  of  the  parties  before  it  in  respect 
to  the  cause  of  action  upon  which  the  complaint  rests.  If  a 
defendant  attempts  to  go  beyond  this,  and  to  introduce  by  a 
cross-complaint  in  counterclaim  new  and  distinct  matter 
which  does  not  grow  out  of  that  involved  in  the  complaint, 
and  which  is  not  essential  to  the  proper  determination  of  it, 
although  he  may  show  a  perfect  case  against  the  plaintiff, 
his  pleadings  will  not  be  a  cross-complaint,  but  an  original 
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and  independent  cause  of  action,  and  as  sach  it  is  not 
germane  to  the  issue.  Douthitt  v.  Smith  (1880),  69  Ind. 
463;  Washburn  v.  Roberts  (1880),  72  Ind.  213;  Standley  v. 
Northwestern,  etc,  Ins.  Co.  (1884),  95  Ind.  254;  Miller  v. 
Roberts  (1886),  106  Ind.  63;  Blue  v.  Capital  Nat.  Bank 
(1896),  145  Ind.  518;  Harris  v.  Randolph  County  Bank 
(1901),  157  Ind.  120;  Heaton  v.  Lynch  (1894),  11  Ind.  App. 
408;  Buscher  v.  Volz  (1900),  25  Ind.  App.  400;  Nickey  v. 
Zonker  (1903),  31  Ind.  App.  88;  §355  Bums  1908,  §350 
R.  S.  1881;  5  Eney.  PL  and  Pr.  640,  641,  674,  678,  679. 

But  the  rule  just  stated  does  not  apply  to  a  set-off,  and 

it  may  embrace  matter  which  is  not  germane  to  the  main 

action  and  which  constitutes  an  independent  cause  of 

12.  action,  if  it  be  pleaded  in  an  action  for  a  money  de- 
mand on  contract  and  if  it  arises  out  of  debt,  duty 

or  contract,  liquidated  or*  not,  held  by  the  defendant  at  the 
time  the  suit  was  commenced  and  matured  at  or  before  the 
time  it  is  offered.  There  must,  of  course,  as  a  general  rule, 
be  mutuality  in  the  demands.  §§352,  353  Bums  1908, 
§§347,  348  R.  S.  1881. 

While  the  code  (§352,  supra)  provides  for  answering  a 
complaint  by  set-off,  it  is  not  strictly  a  defense,  but  is  prop- 
erly in  the  nature  of  a  cross-action,  may  be  pleaded  as  such, 
and  must  show  a  cause  of  action  in  favor  of  the  pleader. 
Boil  V.  Simms  (1877),  60  Ind.  162;  Daly  v.  National  Life 
Ins.  Co.  (1878),  64  Ind.  1;  Kennedy  v.  Richardson  (1880), 
70  Ind.  524;  Rush  v.  Thompson  (1887),  112  Ind.  158,  165; 
Johnson  v.  Tyler  (1891),  1  Ind.  App.  387;Lupton  v.  Taylor 
(1907),  39  Ind.  App.  412. 

It  is  true,  as  claimed  by  counsel,  that  claims  arising  out 

of  tort  cannot  be  pleaded  as  set-offs  in  actions  on  contracts. 

Indianapolis,  etc.,  R.  Co.  v.  Ballard  (1864),  22  Ind. 

13.  448;  Roback  v.  Powell  (1871),  36  Ind.  515;  Harris  v. 
Rivers   (1876),  53  Ind.  216;  Harris  v.  Randolph 

County  Bank  (1901),  157  Ind.  120. 
The  pleading,  which  is  the  subject  of  counsel's  attack, 
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does  not,  however,  as  we  see  it,  sound  in  tort,  but  plainly 
seeks  to  recover  damages  for  the  breach  of  a  contract 

14.  It  sets  out  the  contract,  and  alleges  specific  instances 
of  appellant's  failure  of  duty  under  it  by  which,  it  is 

alleged,  appellee  was  damaged,  and  for  this  a  recovery  is 
asked.  We  do  not  think  that  the  court  erred  in  these 
rulings. 

This  cause  was  submitted  to  the  Honorable  John  M.  Morris, 

the  regular  judge  of  the  trial  court,  for  trial  without  a  jury 

and  due  and  proper  request  was  made  by  the  parties 

15.  for  special  findings  of  facts.    At  the  conclusion  of  the 
evidence  and  the  arguments  on  April  3,  1907,  the  case 

was  taken  under  advisement.  The  term  of  coui;t  then  in 
progress  did  not  expire  until  September  following.  On  the 
evening  of  July  5,  1907,  Judge  Morris  died  from  a  sudden 
and  unforeseen  illness.  It  appears  that  sometime  before  his 
death  he  had  indicated  to  one  of  counsel  for  appellee  that 
his  finding  would  be  favorable  to  appellee;  that  about  that 
time  he  had  placed  in  the  hands  of  the  official  stenographer 
of  his  court  a  draff  of  his  findings,  for  the  purpose  of  having 
copies  made  in  typewriting,  which  was  done  by  the  sten- 
ographer, and  the  copies  were  delivered  to  him ;  that  in  the 
forenoon  of  July  5,  he  got  the  stenographer  to  make  some 
changes  in  the  findings ;  that  he  was  in  the  court  room  that 
forenoon,  and  told  the  clerk  and  deputy  clerk  that  he  had 
his  findings  in  the  case  prepared  and  ready  to  file,  and 
would  file  them  next  day,  and  that  the  finding  would  be  for 
appellee.  Judge  Morris  never,  in  open  court,  announced  his 
finding  in  the  cause,  and  never  filed  any  special  findings 
with  the  clerk,  but  after  his  death  there  were  found  in  his 
private  office,  away  from  the  courthouse,  the  identical  special 
findings  of  facts  copied  by  the  stenographer,  as  before  stated, 
with  conclusions  of  law  stated  thereon,  with  his  signature 
appended  thereto  as  judge  of  the  Henry  Circuit  Court,  and 
dated  July  6,  1907.  This  paper  was  delivered  by  the  family 
of  Judge  Morris  on  July  18,  1907,  to  the  Honorable  Bd. 
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Jackson,  who  had  in  the  meantime,  been  appointed,  and  had 
qualified  as  the  successor  of  Judge  Morris,  and  on  July  20, 
on  motion  of  appellee,  he  signed  it  and  ordered  it  filed  and 
entered  of  record  as  the  special  finding  of  facts  and  con- 
clusions of  law  in  the  cause,  which  was  done  in  the  absence 
of  and  without  notice  to  appellant  or  his  attorneys.  Sub- 
sequently Judge  Jackson,  over  appellant's  objections, 
rendered  judgment  for  appellee  on  this  finding  and  the  con- 
clusions of  law  stated  thereon.  Before  the  rendition  of 
judgment,  appellant  seasonably,  but  unsuccessfully,  moved 
to  strike  out  and  reject  the  paper  in  question  as  the  findings 
and  conclusions  of  law  in  the  cause,  and  also  presented  the 
question  as  a  cause  for  a  new  trial. 

The  brief  of  counsel  for  appellee  gives  no  aid  to  the 
court  in  determining  the  important  question  involved,  be- 
yond the  terse  and  somewhat  dogmatical  assertion  that  **The 
court  never  dies.  Judge  Jackson  had  the  power  to  adopt 
the  special  findings  of  facts  that  had  been  prepared  and 
signed  by  his  predecessor,"  and  citing  the  cases  of  Hedrick 
v.  Hedrick  (1867),  28  Ind.  291,  and  Reed  Y.  Worland  (1878), 
64  Ind.  216. 

The  case  of  Hedrick  v.  Hedrick,  supra,  is  clearly  distin- 
guishable from  this  one.  There,  the  succeeding  judge  ren- 
dered a  judgment  which  was  based  on  a  verdict  properly 
returned  by  a  jury  in  a  trial  before  his  predecessor,  and  as 
the  verdict  specially  found  the  facts  upon  which  the  judg- 
ment was  based,  such  action  was  upheld. 

In  the  case  of  Reed  v.  Worland,  supra,  it  was  held,  in 
harmony  with  earlier  and  later  decisions  of  this  court,  that 
a  judge  whose  office  has  been  abolished,  or  whose  term  of 
office  has  expired,  cannot  sign  a  bill  of  exceptions  in  a  cause 
tried  before  him,  but  that  such  duty  devolves  upon  his  suc- 
cessor, and  a  distinction  between  that  case  and  this  one  is 
manifest.  Moreover,  the  soundness  of  these  decisions  has 
been  doubted  by  high  authority,  so  far  as  they  sanction  the 
power  of  the  successor  to  settle  and  sign  a  bill  as  to  matters 
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occurring  in  the  case  under  the  predecessor,  saying  that  the 
better  rule  would  be  that  a  new  trial  should  be  awarded  by 
the  new  judge,  if  there  is  a  dispute  as  to  what  should  go  into 
the  bill.    Elliott,  App.  Proc.  §799. 

It  would  seem  to  be  clear  if  such  serious  doubt  of  the  i>ower 
of  a  succeeding  judge  to  sign  a  bill  of  exceptions  exists  that 
the  granting  of  a  new  trial  would  be  the  better  and  juster 
practice,  then  there  can  be  but  little  if  any  doubt  that  the 
action  of  Judge  Jackson,  in  adopting  as  the  special  findings 
and  conclusions  of  law  in  the  case  tHe  findings  and  conclu- 
sions prepared  by  Judge  Morris,  and  rendering  judgment 
thereon,  was  without  lawful  authority  and  that  instead  the 
cause  should  have  been  retried.  Had  Judge  Morris  an- 
nounced his  finding  in  open  court,  and  had  it  been  filed  be- 
fore his  death,  a  situation  in  legal  effect  the  same  as  that  in 
Hedrick  v.  Hedrick,  supra,  would  have  been  presented,  and 
in  such  case  that  Judge  Jackson  could  have  rendered  judg- 
ment thereon  is  well  sustained  by  authority.  But  the  paper 
upon  which  Judge  Jackson  acted  was  merely  a  tentative  and 
potential  finding.  It  was  in  the  breast  of  the  court  and  sub- 
ject to  change  and  modification  until  its  public  announce- 
ment in  court  or  filing  gave  it  force  as  a  finding,  and  it 
therefore  could  not  be  considered  as  determining  the 

16.  cause.  Before  it  was  so  announced  or  filed  appellant 
could  have  dismissed  his  action  and  so  rendered  it 
mere  ineffective  and  worthless  waste  paper.  Beard  v.  Becker 
(1880),  69  Ind.  498;  Cohn  v.  Bumely  (1881),  74  Ind.  120; 
Mitchell  V.  Friedley  (1890),  126  Ind.  545;  Crafton  v. 
Mitchell  (1893),  134  Ind.  320;  HdUtead  v.  Sigler  (1905), 
35  Ind.  App.  419;  §338  Bums  1908,  §333  R.  S.  1881. 

A  party  to  an  action  is  entitled  to  a  determination  of  the 

issues  by  the  jury  or  judge  that  heard  the  evidence,  and 

where  a  case  is  tried  by  the  judge,  and  the  issues  re- 

15.   main  undetermined  at  the  death,  resignation  or  ex- 
piration of  the  term  of  such  judge,  his  successor  can- 
not decide,  nor  make  findings  in,  the  case,  without  a  trial 
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de  novo.  Bah^isen  v.  Gilbert  (1893),  55  Minn.  334,  56  N.  W. 
1117;  Clanton  v.  Ryan  (1890),  14  Colo.  419,  24  Pac.  258; 
In  re  SuUivan  (1904),  143  Cal.  462,  77  Pac,  153;  Conolly 
V.  Ashworth  (1893),  98  Cal.  205,  33  Pac.  60;  Mace  v. 
O'Reilly  (1886),  70  Cal.  231,  11  Pac.  721;  Norvell  v.  Deval 
(1872),  50  Mo.  272,  11  Am.  Rep.  413;  Weyman  v.  National 
Broadway  Bank  (1880),  59  How.  Prac.  331;  Putnam  v. 
Crombie  (1861),  34  Barb.  232;  Cain  v.  Libby  (1884),  32 
Minn.  491,  21  N.  W.  739;  EUs  v.  Rector  (1875),  32  Mich. 
379;23Cyc.  565. 

The  consideration  of  the  case  by  Judge  Morris  never  hav- 
ing reached  the  point  of  determination  of  the  issues,  the 
action  of  Judge  Jackson  in  adopting  the  findings  as  his  own 
was,  in  legal  effect,  but  deciding  the  issues  in  a  case  in  which 
he  had  not  heard  the  evidence,  or  been  in  any  way  con- 
cerned prior  to  the  time  he  decided  it,  and  this,  we  hold,  he 
had  no  right  to  do,  but,  on  the  contrary,  the  case  should  have 
been  retried. 

The  judgment  is  reversed,  with  instructions  to  the  lower 
court  to  grant  appellant  a  new  trial,  to  sustain  the  demurrer 
to  the  fourth  paragraph  of  answer,  and  for  further  pro- 
ceedings in  harmony  with  this  opinion. 

Morris,  J.,  did  not  participate  in  the  decision  of  this 
cause. 


KiNSEY  V.  Town  of  North  Manchester. 

[No.  21,995.    Filed  October  11,  1911.    Rehearing  denied  January 

11,  1912.] 

MuHiciPAL  CoBPOBATioNS. — Street  Improvements. — Reassessments. 
— Repeal  of  Statute. — ^Where  a  frontager  petitioned,  under  §8716 
Bums  1908,  Acts  1905  p.  219,  {111,  for  a  reassessment  of  benefits 
to  bis  lot,  and  before  the  appraisers  appointed  made  their  re- 
port, such  section  was  repealed,  without  a  saying  clause,  by  sec- 
tion four  of  the  act  of  1909  (Acts  1909  p.  412),  objections  to  the 
appointment  of  such  appraisers  are  unavailing,  since  the  right 
to  such  an  appraisement  was  extinguished  by  such  repeal. 
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Prom  Wabash  Circuit  Court;  A.  H.  Plummer,  Judge. 

Street  assessment  by  the  Town  of  North  Manchester, 
against  which  Horry  Kinsey  remonstrates.  From  the  judg- 
ment, said  Kinsey  appeals.  Transferred  from  Appellate 
Court  under  §1405  Bums  1908,  Acts  1901  p.  590.    Affirmed. 

Lesh  it  Lesh,  for  appellant 
8ayre  &  Hunter,  for  appellee. 

Monks,  J. — On  January  13,  1909,  the  court  below,  upon 
appellant's  petition,  appointed  three  appraisers  under  §111 
of  the  act  of  1905,  concerning  municipal  corporations  (Acts 
1905  pp.  219,  292,  §8716  Bums  1908),  to  reassess  benefits  to 
his  real  estate  on  account  of  a  certain  street  improvement 
On  January  21,  1910,  appellant  objected  and  excepted  to 
the  appointment  of  said  appraisers,  on  the  ground  that 
they  were  not  "disinterested  freeholders,  as  required  by 
said  §111,"  and  asked  the  appointment  of  appraisers  '  Vho 
are  wholly  disinterested."  The  court  overruled  said  objec- 
tion, for  the  reason  that  it  '*was  made  too  late."  It  is  not 
necessary  to  determine  as  to  the  correctness  of  this  ruling 
of  the  court,  for  the  reason  that  before  the  appraisers  made 
their  report  the  part  of  §111  of  the  act  of  1905,  supra,  under 
which  they  were  appointed  was  repealed,  without  a  saving 
clause,  by  the  act  of  1909  (Acts  1909  p.  412,  §4)  which 
amended  said  §111.  After  March  8,  1909,  when  said  act  of 
1909  took  effect,  said  appraisers  had  no  power  to  reassess 
the  benefits  to  said  real  estate,  or  to  proceed  further  under 
the  provisions  so  repealed.  Taylor  \.  Stray er  (1906),  167 
Ind.  23,  28,  119  Am.  St  469,  and  cases  cited;  Zintsmaster 
V.  Aiken  (1909),  173  Ind.  269  and  cases  cited;  Kokr  v.  Town 
of  North  Manchester  (1911),  ante,  286. 

The  action  of  the  court  in  overruling  the  objection  to  said 
appraisers,  even  if  erroneous,  was  harmless,  because  they 
never  made  any  valid  reassessment  of  said  benefits. 

The  other  questions  in  this  case  are  the  same  as  those  in 
the  cases  of  Kohr  v.  Town  of  North  Manchester,  supra,  and 
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Spitzer  v.  Town  of  North  Manchester  (1911),  ante,  703,  and 
upon  the  authority  of  those  cases  we  hold  that  the  court  did 
not  err  in  its  ruling  against  appellant  on  such  questions. 
The  judgment  is  therefore  affirmed. 


Macbeth  Evans  Glass  Company  v.  Titus. 

[No.  21,876.    Filed  June  20,  1911.] 

From  Grant  Circuit  Court;  H.  J.  Paulus,  Judge. 

Action  by  George  A.  Titus  against  the  Macbeth  Evans  Glass 
Company.  From  a  Judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

B,  H.  Campbell,  E.  B.  Call,  Joseph  F.  Cowem  and  Frederick  E, 
MatsoHy  for  appellant 
Stephen  M.  McSioiggan,  for  appellee. 

Cox,  J.— The  questions  presented  in  this  appeal  are  the  same 
as  those  involved  and  decided  in  the  case  of  Macbeth  Evans  Glass 
Co.  V.  Van  Blarican  (1911),  ante,  69,  and  on  the  authority  of  that 
case  the  judgment  in  this  is  a  Armed. 


Daniels  v.  Bruce  et  al. 

[No.  21,848.     FHed  June  22,  1911.] 

From  Gibson  Circuit  Court;  O.  M.  Welhom,  Judga 

Action  by  Kate  B.  Daniels,  as  administratrix,  de  bonis  non,  with 
the  will  annexed  of  the  estate  of  William  B.  Daniels,  deceased, 
against  Abbie  D.  Bruce  an<l  others.  From  an  interlocutory  order 
for  plaintiff,  she  appeals. 

W.  D.  Robinson  and  William  E.  Btilwell,  for  appellant. 

John  W.  Brady,  Lucius  C  Embree,  Morton  C.  Embree,  John  W. 
Spencer,  John  R.  Brill,  Frank  H,  Hatfield,  E,  B,  Green,  H,  M. 
Phipps,  Theodore  G,  Risley  and  Joel  E,  Williams,  for  app^lees. 

Cox,  J. — ^This  is  an  appeal  from  an  interlocutory  order  for  the 
sale  of  real  estate,  made  on  the  petition  of  Kate  B.  Daniels,  as 
administratrix  de  bonis  non  with  the  will  annexed  of  the  estate 
of  William  B.  Daniels,  her  deceased  husband,  to  make  assets  to 
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pay  the  debts  of  his  estate.  To  that  petition  she  was  made  a  party 
defendant  as  an  individual  and  prosecutes  a  separate  appeal,  but 
the  questions  involved  are  Identical  with  those  presented  and  de- 
termined in  the  appeal  of  Daniels  v.  Bruce  (1911),  ante,  151«  and 
on  the  authority  of  that  case  and  for  the  reasons  therein  given  the 
Judgment  is  affirmed  in  this  appeal. 


Macbeth  Evans  Glass  Company  v.  Jones. 

[No.  21,875.     Filed  June  23,  1911.] 

From  Grant  Circuit  Court;  H,  /.  Paulus^  Judga 

Action  by  Arthur  Jones  against  the  Macbeth  Evans  Glass  Com- 
pany.   From  a  Judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

B.  II.  Camphell  and  E,  R,  Call,  for  appellant 
Grant  A.  DentUsr,  Barley  F,  Hardin  and  Marshall  Williams,  for 
appellee. 

Cox,  J. — ^The  questions  presented  In  this  appeal  are  the  same  as 
those  involved  and  decided  in  the  case  of  Macbeth  Evans  Glass 
Co.  V.  Van  Blarican  (1911),  ante,  09,  and  on  the  authority  of  that 
case  the  Judgment  in  this  is  affirmed. 


BiNZEN  V.  Deuel  et  al. 

TNo.  21,737.     FUed  March  31,  1911.     Behearhig  denied  June  23, 

1911.] 

From  Porter  Superior  Court;  Harry  B,  Tuthill,  Judge. 

Application  by  Theodore  Binzen  for  a  license  to  retail  intoxicat- 
ing liquors,  against  which  George  E.  Deuel  and  others  remonstrate. 
From  a  Judgment  for  remonstrants,  applicant  appeals.    Affirmed. 

Leonard,  Rose  d  ZoUars,  for  appellant 

William  H.  Matthew  and  Otto  J,  Bruce,  for  appellee. 

Monks,  J.— The  questions  in  this  case  are  the  same  as  those  in 
Scanlon  v.  Deuel  (1911),  ante,  206,  and  upon  the  authority  of  tiiat 
case  this  case  is  affirmed. 
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Spitzer  V.  Town  op  North  Manchester. 

[No.  21,996.    Filed  October  5.  1911.] 

Prom  Wabash  Circuit  Court;  A.  H.  Plnmmer,  Judge. 

Street  assessment  by  the  Town  of  North  Manchester  against 
which  Emma  C.  Spitzer  petitions  for  a  reassessment  From  a  judg- 
ment for  such  town,  petitioner  appeals.    Affirmed, 

Leah  d  Leah,  for  appellant 
8aure  d  Hunter,  for  appellee. 

Monks,  J. — ^The  questions  presented  in  this  case  are  the  same 
as  those  presented  in  Kohr  v.  Toton  of  North  Manchester  (1911), 
ante,  286^  and  upon  the  authority  of  that  case  the  Judgment  in  this 
case  is  affirmed. 


The  State  of  Indiana  v.  Cobe. 

[No.  21,840.     Filed  November  1.  1911.1 

From  Steuben  Circuit  Court;  P.  V,  Hoffman,  Special  Judge. 

Prosecution  by  The  State  of  Indiana  against  Edward  Cobe.  From 
a  judgment  for  defendant,  the  State  appeals.    Appeal  sustained. 

Thomas  M.  Honan,  Attorney-General,  Thomas  H.  Branaman,  Ed- 
win Corr  and  James  E,  McCullough,  for  the  State. 

Monks,  J. — ^Appellee  was  charged  by  indictment  with  selling,  as 
a  druggist,  one  quart  of  whislcy  for  $1,  without  complying  with  the 
requirements  of  §8352  Bums  1908,  Acts  1907  p.  689,  §2.  On  ap- 
pellee's motion  the  indictment  was  quashed  on  the  ground  that  it 
was  not  alleged  that  appellee  was  a  licensed  druggist.  Such  an 
allegation  is  not  necessary.     State  v.  Cameron  (1911),  ante,  385. 

The  indictment  in  this  case  is  substantially  the  same  as  the  in- 
dictment in  State  v.  Cameron,  supra,  which  was  held  sufficient,  and 
upon  the  authority  of  that  case,  the  judgment  is  reversed  with  in- 
structions to  the  court  below  to  overrule  appellee's  motion  to  quash, 
and  for  further  proceedings  not  inconsistent  with  this  opinion. 
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ABAHDOHMSHIV- 

See  DivoBCE. 

ABATEMBNT— 

See  Judgment. 

Plea  In,  see  Ceiicinal  Law,  3. 

Another  Action  Pending, — Parties, — A  plea  In  abatement  on  the 
ground  that  another  action  is  pending  does  not  apply  in  favor  of 
the  plaintiff  in  a  case  as  against  defendant's  cross-complaint  in 
the  same  case.  Chapmanv.  Lambert,  461,468  (5). 

ABBREVIATIONS— 

See  Criminal  Law,  12. 

ACCOUNTIKG— 

See  Pabtnebship. 
For  waste,  see  Waste. 

ACTION— 

See  Costs;  Death;  Waste. 

Does  not  lie  on  quantum  meruit  for  commissions  for  sales  of  land 

under  parol  contract,  see  Contbacts,  9;  Fullenwider  v.  Ooben, 

312,  316  (2). 

Lies  to  quiet  title  to  easement,  see  EIasements,  1 ;  Hipes  v.  Dohcr- 

ty,  379,  381  (2). 
For  sale  of  real  estate  to  pay  debts,  see  Bxecxttobs  and  Adminib- 

TBATOBS. 

By  mother  for  writ  of  habeas  corpus,  see  Habeas  GbBPtrs. 

Dismissal— Effect,— The  plaintiff,  at  any  time  before  the  decision 
Is  announced,  or  filed,  may  dispiiss  his  action,  thus  rendering  use- 
less special  findings  already  prepared. 

Wainwright  v.  P.  H.  d  F.  M.  Roots  Co.,  682, 69S  (16). 

ABUISSIONS— 

See  Evidence. 

ADVEBSE  POSSESSION— 

In  cases  of  easements,  see  Easements,  2;  Cfascho  v.  Lennert,  677, 

679  (1). 
Proof  of. — Presumptions. — Burden  of  Proof. — Adverse  possession 

creating  a  prescriptive  right  consists  in  the  continuous  use,  for 
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ADVEBSE  POSSESSION— Continued. 

twenty  years,  of  lands,  or  some  interest  therein,  as  owner,  dis- 
regarding the  claims  of  others,  and  under  a  claim  of  right;  and 
proof  of  continuous  use  for  twenty  years  raises  a  presumption  of 
a  grant,  which  can  be  overthrown  only  by  proof  that  the  use  was 
by  permission,  or  by  facts  and  circumstances  showing  that  the 
use  was  not  inconsistent  with  the  rights  of  the  owner  of  the  land. 

Qascho  V.  Lennert,  677, 679  (2) . 

AOENCY— 

See  raiNciPAL  and  Agent. 

AMENDMENTS— 

See  Pleading. 

Of  briefs,  see  Appeal,  23. 

ANIMALS— 

See  Railroads. 

ANOTHER  ACTION  PENDING^— 

See  Abatement. 


PRELIMINABT  PBOGEEDINQS,  38. 

Review, 

(a)  Presumptions.  89. 

(h)  Questions  of  Fact.  40. 41. 

(c)  Habmless  Error.  42. 

(d)  Erbor  Waived,  43. 
Determination  and  Disposition 

or  Case. 

(a)  In  GENSBALt  44. 

(b)  Affirmance,  45, 46. 


See  Exceptions,  Bills  of. 

Courts  will  avoid  constitutional  law  questions,  where  the  case  may 
be  decided  on  other  grounds,  see  Constitutional  Law,  1 ;  Fair- 
field Shoe  Co.  V.  OldH,  52(5,  531  (5). 

Statute  providing  for  distribution  of  cases,  see  Courts. 

In  criminal  cases,  see  Criminal  Law. 

From  street  assessment,  see  Municipal  Cobpoeations. 

As  to  invited  error,  see  Trial,  6. 

I.    Decisions  Reviewable. 

1.  Transfers, — ConsiiUttional  Questions. — Jurisdiction  of  cases 
pre^nting  constitutional  questions  already  settled  is  in  the  Ap- 
pellate Court,  where,  except  for  such  question,  the  jurisdiction 
would  be  in  such  court. 

Rickey  v.  Cleveland,  etc.,  R,  Co.,  542, 500  (8) . 


AN8WEB— 

See  Pleading. 

F.A1 

L   Decisions  Reviewable,  l. 

IX. 

X. 

in.   Reservation  of  Obounds  of 

Review,  »-«. 

IV.   Parties.  «. 

V.   Record  and  Proceedinqs  Not 

IN  Record.  7-ll« 

XI. 

VI.  Assiqnments  or  Errors,  12. 

VII.   Briefs.  lJ-34. 

VUL   Dismissal.  86-37. 

II.    Rights  of  Review. 

From  interlocutory  orders,  see  Receivers. 

2.    The  right  of  appeal  concerns  all  the  people  of  the  State,  and 
is  not  of  concern  to  litigants  alone.    Morris,  J.,  dissents. 

Ex  parte  France,  72,  80  (4 ) . 
Vol.  176—45 
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III.    Resebvation  of  Grounds  of  Review. 

3.  Failure  to  Except  to  Conclusions  of  Laic, — Appellant's  failare 
in  the  trial  court  to  except  to  any  of  the  conclusions  of  law  pre- 
cludes the  raising  of  any  questions  thereon  on  api)cal. 

City  of  Huntington  v.  Mitten,  4S5, 486  (2) . 

4.  Record, — Exceptions, — When  Taken. — In  order  to  save  any  ques- 
tion in  adversary  proceedings,  the  aggrieved  party  must  at  the 
time  except  to  the  ruling  of  the  court;  but  where  such  party  is 
not  legally  l>efore  the  court  his  exception  may  l)e  taken  at  his  first 
legal  opi)ortunlty.  Leivis  v.  yielson^  414, 416  (3). 

5.  Theory  of  Case. — Exemptions. — Manner  of  Claiming. — ^Where  a 
complaint  was  filed  to  prevent  the  defendant  assignee  for  the 
benefit  of  creditors  from  setting  off  to  his  assignor  a  household- 
er's exemption,  the  theory  tieing  that  such  assignor  had  Illegally 
taken  over  his  copartner's  interest  In  the  stock  of  goods  In  ques- 
tion, in  violation  of  the  statutes  prohibiting  the  sale  of  merchan- 
dise in  bulk  except  under  certain  conditions,  the  plaintiff  may  not, 
on  appeal,  contend  that  such  assignee  had  failed  to  make  a  proper 
claim  for  such  exemption. 

Fairfield  Shoe  Co,  v.  Olds,  526, 530  (4). 

IV.    Pabties. 

Substitution  of  administrator  on  oral  motion  for  deceased  party, 
harmless,  see  Pleading,  4;  Driscoll  v.  Penrod,  19,  24  (5). 

6.  Assignments  of  Errors. — Where  appellant  has  failed  to  make 
the  party  in  whose  favor  the  judgment  was  rendered  below  an 
appellee  in  his  assignment  of  errors  the  court  on  appeal  cannot 
disturb  the  judgment,  since  It  has  no  jurisdiction  over  all  the 
parties  thereto,  the  assignment  of  errors  being  appellant's  com- 
plaint on  appeal.  Deinhart  v.  Mugg,  531, 532  (1). 

y.    Record  and  Pbooeedings. 

7.  Bills  of  Exceptions, — When  Not  Con^idered.—Bills  of  excep- 
tions that  are  not  filed  according  to  law  will  not  be  considered 
on  api>eal.  Stremmel  v.  Gaar,  Scott  d  Co.,  600,  602  (3). 

8.  Instructions. — How  Made  Part  of  Record, — Bills  of  Exceptions. 
— Instructions  cannot  be  brought  into  the  record  on  appeal  by 
lncon)orating  them  in  an  original  bill  of  exceptions  as  authorized 
by  §0(17  Burns  1908,  Acts  1003  p.  338,  87,  providing  that  *1n  case 
an  original  bill  of  exceptions  shall  be  incorporated  into  the  tran- 
script ♦  *  *  such  original  bill  of  exceptions  shall  •  •  ♦ 
be  considered  as  a  part  of  such  transcript" 

Retsek  v.  Harhart,  441, 443,(2). 

9.  Instructions, — How  Made  Part  of  Record, — By  Incwporating 
them  into  the  transcript,  instructions  which  contain  no  ibemo- 
rnnda  on  the  margins  thereof  do  not  become  a  part  of  the  record 
on  appeal  by  virtue  of  §560  Bums  1908,  §5a5  R.  S.  1881,  provid- 
ing that  *'at  the  close  of  each  Instruction"  the  judge  shall  write 
"refused,  and  excepted  to,"  or  "given  and  excepted  to,"  and  shall 
subscribe  and  date  such  memorandum. 

Retsek  V.  Harbari,  441, 444  (3  K 

10.  Instructions, — How  Made  Part  of  Record, — ^U»der  §561  Bums 
190S,  Acts  1907  p.  Gr>2,  providing  that  exceptions  to  instructions 
may  be  taken  orally  and  entered  upon  the  minutes  of  the  court, 
or  by  a  signed  and  dated  memorandum  at  the  close  of  the  instmc- 
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tions,  such  oral  exceptions  must  be  taken  during  the  term  and 
before  the  ruling  on  the  motion  for  a  new  trial  and  be  shown  by 
a  record  entry,  and  If  the  exception  be  by  memorandum,  it  must 
be  dated;  and  such  latter  exception  is  considered  taken  at  the 
time  of  signing  and  dating  the  memorandum,  a  recital  in  such 
memorandum  of  the  time  of  taking  the  exception  being  insuffi- 
cient Retsek  v.  Harhart,  441, 444  (4 ) . 

11.  Questions  Decided, — Estoppel. — On  appeal  from  a  judgment 
sustaining  a  demurrer  to  a  complaint  alleging  that  defendant 
wrongfully  took  oil  from  certain  land  the  remainder  in  fee  sim- 
ple of  which  belonged  to  plaintiffs,  and  that  plaintiffs  did  not 
know  thereof  until  such  oil  had  been  taken,  the  question  of  estop- 
pel because  of  knowledge  does  not  arise,  and  will  not  be  decided. 

Rupel  V.  Ohio  Oil  Co.,  4, 12  (9). 

VI.    Assignments  of  Ebbobs. 

12.  Parties. — Capacities. — The  designation  in  the  assignment  of 
errors,  of  parties  to  an  api)eal,  in  form:  "John  H.  Bender,  ad- 
ministrator, appellant,  v.  The  State  of  Indiana,  on  the  relation 
of  Clara  Harnlsh,  appellee,"  is  insufficient  to  present  any  ques- 
tion as  to  a  judgment  taken  against  such  appellant  in  his  repre- 
sentative capacity.  Bender  \.  State  ex  rel,  70. 

VII.    Bbiefs. 

13.  Waiver. — ^Alleged  errors  not  discussed  are  waived. 

Duffy  Y.England,  575,  579  (3). 

Macbeth  Evans  Glass  Co.  v.  Jones,  221,  223,  (1). 

Macbeth  Evans  Glass  Co.  y.  Van  Biarican,  09,  70  (2). 

14.  Waiver. — Assignments  of  errors  upon  which  no  points  are 
made,  nor  authorities  cited,  in  appellants'  brief,  are  waived. 

Daniels  v.  Bruce,  151,  ICO  (10). 
Rupel  V.  Ohio  Oil  Co.,  4,  7  (1). 

15.  Points. — Waiver. — ^Alleged  errors  not  presented  in  appellant's 
points  in  Its  brief  are  waived. 

Orient  Ins.  Co.  v.  Kaptur,  308,  309  (1). 
Scahlon  v.  Deuel,  208,  214  (8). 

16.  Points. — Waiver. — Alleged  errors  not  contained  in  appellant's 
statement  of  points  cannot  be  raised  at  any  time  afterwards. 

Bader  v.  State,  268, 281  (18) . 

17.  Points. — Appellants'  failure,  in  the  "points"  in  their  brief, 
to  claim  error  in  the  overruling  of  their  motion  for  a  new  trial, 
waives  any  error  thereon. 

Bennett  v.  Root  Furniture  Co.,  606, 608  (5). 

18.  Omission  of  Points. — ^Appellant's  failure  in  its  brief  to  present 
any  reason  or  authority  in  support  of  its  paragraph  of  answer  to 
which  a  demurrer  had  been  sustained  waives  any  error  in  such 
ruling.  City  of  Huntington  t.  Mitten,  485, 486  (3). 

19.  Omission  of  Points. — Appellant's  failure  to  state  in  Its  brief 
any  proposition  or  points  challenging  the  sufficiency  of  the  ques- 
tioned complaint  waives  any  error  in  the  ruling  thereon. 

City  of  Huntington  v.  Mitten,  485, 486  (1 ) . 

20.  Dismissal. — ^Where  appellant's  brief  presents  no  question  the 
appeal  will  be  dismissed.         State,  em  rel.,  v.  Kesling,  161, 162  (2) . 
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21.  Failure  to  Present  Qtie^flon^.— Appellant's  failnre  In  Its  brief 
to  present  any  question  raised  In  the  assignment  of  errors  is 
fatal  to  such  assignments. 

City  of  Huntington  v.  Mitten,  485, 4S6  (4). 

22.  Rules. — Waiver,— Though  appellant*s  brief  does  not  strictly 
comply  ^ith  the  rules  of  the  Supreme  Court,  the  court  may  con- 
sider the  questions  sought  to  be  presented. 

Messel  v.  State,  214, 216  (1). 

23.  Amendments.— Where  appellee's  brief  properly  questions  the 
Rufflolency  of  appellants*  brief  in  setting  out  the  questioned  plead- 
ings,  ap|>ellants'  failure  to  secure  permission  to  amend,  or  their 
failure  to  amend  their  brief  is  fatal  to  any  question  on  such 
pleadings.  Pry  v.  Ramage,  446^  448,  (2) . 

24.  Omission  of  Questioned  Complaint. — Appellant's  failure  to  set 
out  in  its  brief  the  questioned  complaint  waives  any  question 
thereon. 

City  of  Valparaiso  v.  Chester,  636^  640  (3). 
State,  ex  rel.,  v.  Kesling,  161  (1). 

25.  Omission  of  Questioned  Pleadings. — Appellants'  failure  to  set 
out  in  their  brief  in  words  or  in  substance  the  questioned  com- 
plaint, or  their  demurrer  thereto,  waives  any  question  thereon. 

Pry  V.  Ramage,  446, 447  (1) . 
20.    Waiver. — Dismissal, — Where  the  only  error  assigned  is  sus- 
taining the  demurrer  to  plaiutlfTs  complaint  and  appellants  fail 
in  their  brief  to  set  out  such  complaint  or  the  demurrer  thereto, 
no  question  is  presented,  and  the  appeal  will  be  dismissed. 

Korporal  v,  Ramage,  484. 

27.  Evidence. — Where  neither  the  evidence,  nor  a  succinct  recital 
thereof,  is  set  out  In  appellant's  brief,  the  sufficiency  of  the  evi- 
dence cannot  be  questioned.  StaufferY,  Hulwick,  410, 413  (4). 

28.  Setting  Out  Questioned  Evidence,— Evidence  objected  to  will 
not  be  considered  unless  a  concise  statement  thereof,  together 
with  the  line  and  page  of  the  transcript,  is  set  out  in  appellant's 
brief.  OHent  Ins.  Co.  v.  Kaptur,  308, 311  (7). 

29.  Wai%:er.— Failure  to  Set  Out  Objections  to  ^t?i(leiicc.— Appel- 
lant's failure  to  set  out  in  his  brief  alleged  objections  to  the  ad- 
mission of  evidence  waives  any  objection  to  such  evidence. 

Agar  v.  State,  234, 230  (11). 

30.  Omission  of  Evidence. — Supply  in  Reply  Brfc/.— Appellant's 
failure  in  its  first  brief  to  set  out  in  words  or  substance  the  evi- 
dence in  the  case  constitutes  a  waiver  of  any  question  depending 
upon  an  examination  of  the  evidence;  and  a  supply  of  such  evi- 
dence by  Including  it  In  the  reply  brief  is  unavailing. 

Macbeth  Evans  Glass  Co.  v.  Jones,  221, 223  (3). 

31.  Omissions. — Supply  hy  Appellee. — Where  appellant  claims  tn 
include  all  the  evidence  in  his  brief,  but  appellee  sets  out  certain 
omitted  evidence,  the  court,  on  api)eal,  will  consider  the  evidence, 
a  good-faith  effort  having  been  shown. 

Bohall  V.  State,  566, 567  (1). 

32.  Omission  of  Questioned  Instructions. — ^Appellanfs  failure  In 
its  brief  to  set  out  the  questioned  instructions  waives  any  ques- 
tion thereon.  City  of  Valparaiso  v.  Chester,  636, 643  (9). 

33.  Instructions. — Evidence. — Waffer.— Where  appellant  In  the 
statement  of  the  record  in  his  brief  falls  to  set  out  the  questioned 
Instructions,  and  omits  any  reference  to  the  admissiixi  or  ex- 
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elusion  of  the  questioned  evidence,  and  makes  no  reference  to 
such  matters  in  his  "points  and  authorities/'  no  question  thereon 
is  presented.  Stauffer  v.  Hulwick,  410, 414  (5) . 

34.  Omission  of  Motion  for  New  Trial — Waiver, — Appellant's  fail- 
ure, in  their  brief,  to  set  out  the  motion  for  a  new  trial,  or  the 
substance  thereof,  waives  any  question  thereon. 

Bennett  v.  Root  Furniture  Co,,  e06»  608  (4). 

VIII.    Dismissal. 

35.  An  appeal  will  be  dismissed  where  no  question  is  properly  pre- 
sented. Pry  V.  Ramage,  440, 448  (3) . 

36.  Where  appellant  has  failed  to  make  the  judgment  plaintiff  a 
party  on  appeal,  the  appeal  will  be  dismissed. 

Deinhart  v.  Olds,  531, 532  (2) . 

37.  Where  a  defendant  In  a  suit  for  the  appointment  of  a  receiver 
had  an  opportunity  on  April  22,  to  except  to  the  order  appointing 
a  receiver,  and  he  perfected  his  api)eal  from  such  order  on  June 
20,  such  appeal  will  be  dismissed.       Leiois  v.  Nielson,  414, 416  (4)- 

IX.    Pbeliminaby  Pboceedings. 

38  Oral  Argument.— Petition  for. — A  petition  for  an  oral  argu- 
ment of  a  cause  on  appeal,  filed  after  the  time  for  filing  briefs, 
may  be  granted  or  denied  at  the  discretion  of  the  court. 

Rupel  V.  Ohio  Oil  Co.,  4, 12  (10). 

X.    Review. 
(A).    Pbesumptions. 

39.  Duty  of  Presenting  Error, — The  presumption  is  that  the  rul- 
ings of  the  trial  court  were  correct ;  and  it  is  incumbent  upon  the 
appellant  to  present  a  transcript  afiSrmatively  showing  the  com- 
mission of  error.  Scott  v.  State,  382, 383  (1). 

(B).    Questions  of  Fact. 

40.  Right  Result.— Where  a  right  result  was  reached  the  Judgment 
appealed  from  will  not  be  disturbed. 

Watts  V.  Watts,  334, 338  (8). 

41.  Right  Result. — ^Where  a  right  result  was  reached,  insubstan- 
tial errors  In  giving  and  refusing  instructions  will  not  cause  a 
reversal.  Brooks  v.  Muncie,  etc..  Traction  Co.,  298, 307  (8) . 

(0).    Harmless  Erbob. 

42.  Sustaining  Demurrer  to  Paragraph  of  Answer.— Facts  Prov- 
ahle  Under  Another. — Sustaining  a  demurrer  to  a  paragraph  of 
answer  constitutes  harmless  error,  where  the  facts  alleged  therein 
are  provable  under  another  paragraph. 

Stults  V.  Miltenherger,  561,  562  (1). 
(D).    Error  Waived. 

43.  Omission  of  Evidence, — Appellants'  failure  legally  to  Incor- 
porate the  bill  of  exceptions  containing  the  evidence  In  their  tran- 
script on  appeal  waives  any  question  depending  thereon. 

Bennett  v.  Root  Furniture  Co.,  606, 609  (6). 

XI.    Determination  and  Disposition  of  Case. 
(A).    In  General. 

44.  Affirmance. — Searching  Record. — ^The  court  will  search  the 
record  to  afiirm  a  case,  but  it  will  not  do  so  for  the  purpose  of 
reversing  it  Richey  v.  Cleveland,  etc,  R.  Co.,  542, 557  (7) . 
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(B).    Affiruance. 
45.    Failure  to  Present  Questiona. — ^Where  appellant  has  faUed  to 
preKent  any  question,  the  judgment  will  be  affirmed. 

Citu of  Huntingtony.  Mitten, 485, 486  (5). 
40.     Weighing  Evidenee. — The  Supreme  Court  will  not  weigh  con- 
flicting evidence. 

Macbeth  Evans  Glass  Co.  v.  Jones,  221, 225  (4). 

APPLICATIOK  OP  PATKENTS— 
See  Officebs,  10,  13,  14. 

ABOT7MENT— 

Oral,  on  appeal,  see  Appeal^  38. 

ABOTTMENT  TO  JTTBY— 

Correct  instructions  presumed  to  be  Justified  by,  seeTaiAi^T;  Bader 
V.  State,  2as  27D  (13). 

ABBAIOKKENT— 

See  Criminal  Law. 

A&T  INSTITUTES— 

See  Pbincipal  and  Agent. 

ASSAULT— 

See  Criminal  Law. 

ASSIGNMENTS  OP  EBKOBS— 

See  Appeal. 

ASSUMPTION  OP  BISK— 

See  Master  and  Servant. 

ATTOBNEY  AND  CLIENT— 

Attorneys'  fees.  In  actions  for  wages,  see  Constitctional  Ijiw,  11, 
12;  Macbeth  Evans  Glass  Co,  v.  Amama,  1. 

Allowance  to  attorney  may  be  reviewed,  see  Executors  and  Admin- 
istrators, 3« 

BANKS— 

Checks. — Ownership. — Custom. — Embezzlement. — ^The  fact  that  de- 
fendant had  for  years  cashed  checks  made  payable  to  him  offi- 
cially and  had  remitted  therefor  by  his  personal  check  did  not 
make  a  check  so  made  payable  his  pr(^)erty. 

Agar  v.  State,  234, 248  (8) . 

BENEFICIAL  ASSOCIATIONS— 

See  Insurance. 

BIOAJIY- 

Conviction  for,  affirmed,  where  right  result  was  reached,  see  Crim- 
inal Law,  41;  Lesueur  v.  State,  448,  461,  (15). 

1.  Prior  Marriages. — Divorce. — Evidence, — Question  for  Jury. — 
Evidence  that  defendant  had  been  married  twice  before,  that  his 
flrst  wife  hnd  procured  a  divorce  and  that  his  second  wife  had 
written  to  him  ten  days  prior  to  his  third  marriage  that  she  had 
obtained  a  divorce  sustains  a  verdict  of  guilty,  where  there  was 
evidence  that  he  had  made  false  statements  in  securhig  his  third 
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license,  and  In  the  marriage  contract,  where  he  did  not  nse  due 
care  in  ascertaining  whether  his  second  wife  had  obtained  a 
divorce  and  where  there  was  evidence  that  no  such  divorce  had 
been  obtained,  the  use  of  due  care  in  ascertaining  such  fact  being 
a  question  for  the  Jury. 

Le8U€ur\.  State,  44H,4ry2  (4),4G0  (4). 

2.  Divorce. — Burden  of  Proof. — Presumptions. — Tn  a  prosecution 
for  bigamy  the  burden  of  proving  that  defendant  was  divorced 
from  his  former  wife  is  ui)on  defendant,  there  being  no  pre- 
sumption that  a  divorce  had  been  obtained. 

Leaucur  v.  State,  448, 455  (5),  460  (5). 

BHiLS  AND  KOTES— 

1.  Want  of  Consideration, — Answers  of. — ^Want  of  consideration 
constitutes  a  defense  to  an  action  on  a  note ;  but  when  alieged  as 
a  partial  defense,  the  answer  must  be  limited  to  that  part  of  the 
right  of  action  to  which  it  is  addressed. 

Loman  v.  Mason,  571, 572  (1) . 

2.  Want  of  Consideration, — Partial  Answer  of. — Sufficiency. — In  an 
action  on  a  note,  an  answer  to  so  much  of  the  complaint  as  seelcs 
to  recover  a  judgment  in  excess  of  a  certain  sum,  alleging  that 
there  was  no  consideration  for  the  notes  sued  on,  is  bad,  since  it 
professes  to  be  a  partial  answer  and  is  really  a  complete  answer. 

Loman  v.  Mason,  571, 573  (2) . 
BONDS^ 

See  Officebs. 

Liens  of  official,  see  Liens. 

BBIEF&— 

See  Appeal;  Criminal  Law. 

BBOXEBS— 

1.  Advances. — Sales. — Liens. — A  complaint  by  a  broker  alleging 
that  his  principals  shipped  to  him  seven  car  loads  of  oats,  that 
such  oats  were  damaged,  that  plaintiff  refused  to  accept  sight 
drafts  therefor,  that  defendants  telegraphed  to  plaintiff  to  "han- 
dle" the  oats,  and  if  they  had  overdrawn,  to  make  a  draft  on 
them,  that  plaintiff  cared  for  the  oats,  made  tliem  marketable, 
submitted  offers  therefor  to  defendants,  that  he  notified  defend- 
ants unless  they  paid  a  certain  sum  on  account,  he  would  sell  the 
oats  on  defendant's  account,  that  defendants  failed  to  pay,  that 
the  plaintiff  sold  the  oats  and  credited  defendans'  account  with 
the  proceeds,  leaving  a  net  balance  due  to  him,  for  which  he  de- 
manded Judgment,  is  sufficient  on  demurrer. 

Duffy  V.  England,  575, 577  (1) . 

2.  Advances. — Liens. — Sales. — A  broker  who  makes  advances  on 
the  credit  of  goods  consigned  to  him  has  a  Hen  thereon  for  such 
advancements,  and,  after  a  reasonable  notice,  may  sell  the  goods, 
or  enough  thereof  to  satisfy  the  lien,  though  in  so  doing  he  vio- 
lates his  principars  instructions;  and  if  the  sale  honestly  made 
fails  to  bring  the  amount  of  the  lien,  he  may  sue  his  principals 
for  the  balance.  Duffy  v.  England,  575, 579  (2) . 

BUBDEK  OF  PBOOF— 

See  Evidence. 

In  liquor  applications,  see  Intoxicating  Liquors. 
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BUSGLABY— 

Venue  In  prosecutions  for,  see  Gbiuinai*  Law,  1,  2 ;  Martin  v.  State, 
317. 

CABBIESS— 

1.  Railroads,— ^Intcrurhan, — Collision. — XegUgence.  —  Instructions. 
— In  an  action  against  an  interurban  railroad  company,  tlie  com- 
plaint alleging  that  defendant  failed  to  furnish  sufficient  car  serv- 
ice, that  it  ran  its  cars  so  close  together  that  it  was  dangerous 
to  passengers,  that  the  passengers  were  not  informed  of  the  dan- 
gers, and  that  the  car  on  which  plaintiff  was  riding  was  stopped 
in  a  cut  on  a  sharp  curve,  causing  the  next  car  to  collide  with  it, 
an  instruction  that  where  more  than  one  act  of  negligence  is  al- 
leged, "either  of  which  is  sufficient  to  base  a  recovery  upon.  It  is 
not  necessary  in  order  for  the  plaintiff  to  recover,  to  prove  all 
the  several  charges  of  negHgrace,  but  a  recovery  may  be  had 
upon  either  charge,  which  is  sufficiently  supported  by  the  evi- 
dence,'' is  not  prejudicial  nor  misleading. 

Indiana  Union  Traction  Co.  v.  Maker,  280. 292  (2). 

2.  Passengers. — Interurban  Railroads. — Collisions. — SegUgence. — 
Presumptions. — The  collision  of  two  of  defendant  interurban  rail- 
road c(>mpany*s  cars,  resulting  in  an  injury  to  a  passenger,  raises 
a  presumption  of  defendant's  negligence. 

Indiana  Union  Traction  Co.  v.  Maker,  289, 294  (3). 

3.  Collision.—Presumptions. — Instructions.— -In  an  action  by  a 
passenger  against  an  interurban  railroad  company  for  a  personal 
injur>',  an  instruction  that  if  plaintiff  was  injured  ''by  an  accident 
arising  from  a  collision  of  the  car  upon  which  she  was  being 
carried,  with  another  car  on  its  railroad,  without  fault  on  her 
part  ♦  ♦  *  the  legal  presumption  is"  that  defendant's  negli- 
gence caused  such  injury,  and  that  **the  burden  of  overcoming 
this  presumption  •  ♦  ♦  is  upon  the  defendant,"  when  consid- 
ered with  other  instructions  correctly  stating  that  the  plaintiff's 
complaint  must  be  supi)orted  by  a  preponderance  of  the  evidence, 
is  not  misleading. 

Indiana  Union  Traction  Co.  v.  Maker,  289, 295  (4). 

4.  Intcf'urhan  Railroads. — Running  Cars  in  Close  Proximity. — 
Dutg  to  Warth  Passengers. — In  an  action  by  a  passenger  for  per- 
somil  injuries,  an  instruction  that  "if  the  car  is  run  in  an  un- 
usual manner,  or  cars  are  run  in  unusual  proximity  to  ea<± 
other,  and  a  danger  arises  therefrom,  which  does  not  ordinarily 
exist  it  is  the  company's  duty  to  warn  passengers  of  such  dan- 
ger in  case  time  and  opportunity  exist  to  give  such  warning  be- 
fore an  injurj'  occurs,"  fairly  leaves  to  the  Jury  the  question 
whether  warning  was  necessary  and  whether  there  was  an  oppor- 
tunity to  give  it. 

Indiana  Union  Traction  Co.  v.  Maker,  289, 296  (G). 

5.  Interurban  Railroads. — Injuries. — Burden  of  Proof. — In  an  ac- 
tion by  a  pa$^ser.ger  for  injuries  sustained  in  a  collision  between 
two  of  defendant's  cars,  an  instruction  that  if  plaintiff,  without 
her  fault  was  injured  by  a  collision,  the  presumption  is  that  the 
collision  and  injury  resulted  from  some  negligent  act  or  omission 
of  defendant  and  that  the  burden  is  on  defendant  to  show  that 
such  injury  could  not  have  been  avoided  by  the  use  of  the  highest 
practicable  care,  is  not  open  to  the  objection  that  the  burden  was 
l>laced  u)x>n  defendant  to  overcome  the  presumption  of  both  negli- 
gence and  injury,  defendant's  contention  being  that  the  injuries 
were  caused  by  attending  parties  and  by  dancing. 

Indiana  Union  Tradion  Co.  v.  MaKer,  289, 297  (7). 
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GASES 

Limited: 

Port  V.  Russell,  36  Ind.  CO.  see  Wainwright  v.  P.  //.  d  F.  M.  Roots 
Co,,  682,  689  (6). 

Oyebbuled  : 

Axtell  V.  State,  173  Ind.  711,  see  Agar  v.  State,  234,  230  (1). 

Partly  Disapproved: 

Louisville,  etc.,  R.  Co,  v.  Melton,  218  U.  S.  36,  see  Richeg  v.  Clc re- 
land,  etc.,  R.  Co.,  542,  555   (6). 

CHANGE  OF  VENUE— 
See  Venue. 

CHABACTER— 

Eyidence  of,  see  Criminal  Law. 

CHATTELS— 
See  Mortgages. 

CHEAT — 

See  Weights  and  Measures. 

CHECKS— 
See  Banks. 

CITIES— 

See  Municipal  Corporations. 

CLEBK  OF  SUPREME  COUBT— 

See  Officers. 

COAL  MINES— 

See  Mines;  Master  and  Servant. 

COMPLAINT— 

See  Pleading. 

COMPBOMISE— 

See  Contracts,  23. 

Of  criminal  prosecution,  void,  see  Contracts,  4;  Harrison  Tp.  v. 

Addison,  389,  398  (7).  "  ^ 

With  public  officers,  not  conclusive,  see  Officers,  2,  3;  Harrison 

Tp.  V.  Addison,  389. 

CONCLUSIONS  OF  LAW— 

See  Trial. 

CONFESSIONS— 

See  Criminal  Law. 

CONSIBEBATION— 

See  Bills  and  Notes  ;  Estoppel^  2. 


Digitized  by  LjOOQIC 


714  INDEX. 

CONSPIRACY— 

See  Criminal  Law. 

CONSTITimONAL  LAW— 

See  Courts;  Statutes. 

Questions  of,  Jurisdiction  in  Supreme  Court,  see  Appeal,  1;  Rickey 

V.  Cleveland,  etc.,  R.  Co.,  542,  5(50  (8). 
Questions  of,  not  decided,  where  they  can  be  avoided,  see  Master 

AND   Servant,  38;   Indiana   Union  Traction  Co.   v.   Long,  532, 

53r>  (2). 
As  to  statutory  classification  of  cities,  see  Schools;  Bullock  v. 

Robiaon,  198,  205  (3). 

1.  Avoidance  of  Decision  on, — -Where  unnecessary  to  a  decision  of 
the  case,  constitutional  questions  will  not  be  decided. 

Fairfield  Shoe  Co.  v.  Olds,  520. 531  (5). 

2.  Construction  of  Doubtful  Provisions. — Constitutional  Debates.— 
In  detennlninff  the  meaning  of  doubtful  provisions  of  the  Consti- 
tution the  courts  will  examine  the  debates  thereon  in  the  con- 
stitutional convention.  Woessner  v.  Bullock,  166, 169  (3). 

3.  Construction. — Courts  cannot  substitute  for  clear  constitutional 
provisions  their  ow^n  notions  Oi  what  such  provisions  should  have 
been.  Woessner  v.  Bullock,  160, 172  (7) . 

4.  Appellate  Court  Act. — Duties  of  Clerk. — The  constitutional 
validity  of  the  act  of  1911  (Acts  1911,  p.  201)  fixing  the  juris- 
diction of  the  Supreme  and  Appellate  Courts  and  directing  the 
Clerk  of  the  Supreme  Court  to  distribute  the  api>ealed  cases  in 
acwrdance  with  the  provisions  of  such  act,  may  be  determined  on 
a  petition  by  such  clerk  to  the  Supreme  Court  to  be  advised  as 
to  his  duty  in  the  premises.  Ex  parte  France,  72,78  (2). 

5.  Supreme  Courts, — Poicer  to  Establish. — The  legislature  has  no 
power  to  establish  an  additional  Supreme  Court. 

Ew  parte  France,  72, 80  (3) . 

6.  Supreme    and    Appellate    Courts. — Jurisdiction. — Statute.— The 
act  of  1911  (Acts  ion,  p.  201)  defining  the  Jurisdiction  of  the 

Supreme  Court  and  making  the  decisions  of  the  Api>ellate  Court 
final  In  certain  classes  of  cases,  including  ordinary  money  Judg- 
ments on  contracts  and  for  personal  injuries,  encroaches  upon  the 
domains  of  the  Supreme  Court  and  is,  therefore,  to  that  extent 
unconstitutional.    Morris  and  Cox,  JJ.,  dissent. 

Ex  parte  France,  72, 90  (9). 

7.  Statutes. — Void  in  Part. —Appellate  Court. — Distribution  of 
Cases  to. — Section  three  of  the  act  of  1911  (Acts  1011,  p.  201) 
requiring  the  Clerk  of  tlie  Supreme  Court  to  distribute  cases 
evenly  between  the  divisions  of  the  Appellate  Court  l)eing  inde- 
pendent of  the  other  portions  of  the  act,  is  valid,  though  the  re- 
mainder thereof,  defining  the  Jurisdiction  of  the  Supreme  Court 
and  making  final  the  decisions  of  the  Appellate  Court,  is  void. 

Ex  parte  France,  72, 97  (12). 

8.  Courts.—Shelby  Superior.— Statutes,— The  act  of  1911  (Acts 
1911,  p.  103)  creating  the  Shelby  Superior  Court  and  attaching 
it  to  room  five  of  the  Superior  Court  of  Marion  County  and  re- 
quiring the  Judge  of  such  room  to  preside  over  such  Shelby  Su- 
perior Court,  is  valid. 

State,  ex  rel.,  v.  Bartholomew,  182,  195  (10). 

9.  Special  Privileges, — Employers*  Liability  Act, — Corporations, — 
An  employers'  liability  act  making  corporations  liable  for  acts 
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for  which  individuals  or  partnerships  arc  not  liable  is  unconsti- 
tutional, constituting  class  legislation. 

Rickey  v.  Cleveland,  etc,  B.  Co.,  542, 554  (5) . 

10.  Employers*  Liability  Act. — Class  Leijislatum, — Railroads. — 
Hazardous  Employment. — Section  one  of  the  emi)loyers*  liability 
act  of  1893  (Acts  1893,  p.  21)4,  §8017  Burns  11K)S)  making  "every 
railroad  or  other  conwration'*  liable  for  the  negligence  of  em- 
ployes In  certain  cases,  is  unconstitutional  except  as  to  railroad 
employes  injured  in  the  actual  oi)eration  of  their  trains.  Louis* 
ville,  etc.,  R.  Co.  v.  Melton,  218  I'.  S.  30,  partly  disapprovetl. 

Rickey  v.  Cleveland,  etc.,  R.  Co.,  542, 555  (G). 

11.  Attorneys'  Fees. — Defendants'  Liability  for,  in  Cases  for 
Wa/7e«.--SectIons  7990,  7999  Burns  1908,  Acts  1887.  p.  13,  §§1,  4, 
requiring  wages  to  be  paid  at  least  bi-weekly  and  providing  that 
for  a  failure  to  pay,  after  a  ten  days'  demand,  defendant  shall 
be  liable  to  a  penalty  "and  a  reasonable  attorneys  fee,"  are  con- 
stitutional. Macbeth  Evans  Glass  Co.  v.  Amama,  1,  4  (2). 

12.  Laborers'  Wages.— Attorneys*  Fee/?.— Sections  7990,  7990 
Bums  1908,  Acts  1887,  p.  13,  §§1,  4,  providing  for  the  recovery 
of  wages  and  for  attorneys'  fees  in  the  collection  thereof,  are 
constitutionaL 

Macbetk  Evans  Glass  Co.  v.  Jones,  221, 223  (2) . 

18.  Cities.— Classification. — The  legislature  has  the  constitutional 
right  to  classify  cities;  but  such  classification  must  not  be  arbi- 
trary and  must  be  based  upon  subject-matter  and  not  upon  form 
merely.  Bullock  v.  Robison,  198, 203  (2). 

14.  Remission  of  Fines  and  Forfeitures. — Costs. — Powers  of  Gov- 
ernor.—Vnder  article  5,  §17,  of  the  Constitution,  providing  that 
the  Governor  "shall  have  the  power  to  remit  fines  and  forfeit- 
ures, under  such  regulations  as  may  be  prescribed  by  law,"  the 
Governor  has  no  poiyer  to  remit  costs  in  a  criminal  case. 

Ryan  v.  State,  281, 282  ( 1 ) . 

CONTBACTS— 

See  Insurance;  Officebs;  Parties;  Partnership;  Work  and 
Labor. 

Of  corporation  with  oflScers,  see  Corporations. 

For  constructing  drains,  see  Drains. 

Acting  on,  estops,  see  Estoppel*  2;  Robinson  v.  Homer,  226, 
234  (5). 

Liquor  leases,  see  Intoxicating  Liquors,  7. 

For  gas  and  oil  explorations,  see  Landlord  and  Tenant. 

By  cities,  see  Municipal  Corporations. 

Between  city  and  telephone  company,  see  Telegraphs  and  Tele- 
phones. 

1.  Elements. — Law. — The  general  law  governing  the  subject-mat- 
ter of  a  contract  constitutes  an  essential  part  of  such  contract. 

Martin  v.  Koppitz-Melcker  Brew.  Co.,  321, 320  (1 ). 

2.  Prokibited. — In  Pari  Delicto. — Ordinarily  the  law  gives  no  as- 
sistance to  violators  of  the  law;  but  where  a  contract  of  sale  is 
prohibited  for  the  protection  of  the  vendee,  he  is  not  in  pari 
delicto  vfith  the  vendor,  and  may  recover  the  consideration 
yielded  in  the  contract.  Mickenery.  Watts,  Slit,  HIT  (2). 

3.  Duress. — Elements. — ^To  avoid  a  contract  for  duress  of  Impris- 
onment, defendant  must  show  that  the  imprisonment  was  unlaw- 


Digitized  by  LjOOQIC 


716  INDEX. 


C0NTBACT8— Continued. 


ful,  or  that  he  was  nndnly  coerced  while  snfferiiis  a  lawful  im- 
prlHoninent ;  and  a  proposal  by  defendant  that  he  would  pay 
whatever  amount  an  ext)ert  agreed  upon  found  to  be  due  to  the 
township  If  the  prosecution  against  him  would  be  dismissed,  in- 
dicates that  the  prosecution  was  In  good  faith. 

Harrison  Tp,  v.  Addison,  389, 397  (6). 

4.  Public  Policy, — Compromising  Criminal  Prosecutions. — Ocm- 
tracts  for  the  compromise  or  settlement  of  criminal  prosecutions 
are  void,  though  made  with  the  sanction  of  the  Judge  at  the 
trial ;  and  money  paid  thereunder  cannot  be  recovered. 

Harrison  Tp.  ▼.  Addison,  389, 398  (7). 

5.  Consideration, — Deeds.—I^ascments, — A  supplemental  contract 
creating  a  sewer  easement,  when  executed  as  a  part  of  a  con- 
tract for  the  conveyance  of  land.  Is  supported  by  the  considera- 
tion upon  which  the  conveyance  is  based. 

Chapman  v.  Lambert,  461, 467  (1). 

6.  Fraud. — Where  one  person  designedly  misrepresents  the  facts 
and  thereby  causes  another,  relying  thereon,  to  execute  an  in- 
jurious contract,  it  will  be  set  aside  for  such  fraud. 

Kemeryy.  Zeigler,  660, 672  (5). 

7.  Bales  of  Real  Estate.— Statute  of  Frauds.— Partnership.^^ 
contract  between  partners  for  the  purchase  and  sale  of  real  esr 
tate  for  profit  is  not  governed  by  the  statute  of  frauds. 

Robinson  v.  Homer,  226, 232  (2). 

8.  Parol— Commissions  for  Sale  of  Real  Estate. — A  parol  agree- 
ment to  execute  a  written  contract  for  commissions  upon  the  sale 
of  real  estate  cannot  be  enforced. 

Fullenwidery.  Ooben,  312, 315  (1). 

9.  Parol. — Commissions  on  Sale  of  Real  Estate. — Quantum 
Meruit. — No  action  lies  on  the  quantum  meruit  upon  an  oral  con- 
tract for  commissions  for  sale  of  real  estate. 

Fullenwidery.  Qoben, 312, 316  (2). 

10.  Indivisible. — Parol. — Commissions  on  Sales  of  Personal  and 
Real  Estate. — A  parol  contract  to  pay  a  certain  sum  as  a  com- 
mission for  the  sale  of  certain  personal  property  and  real  estate 
cannot  be  enforced  as  to  the  personal  property,  where  the  con- 
tract did  not  specify  the  amount  to  be  paid  for  commissions  on 
each  class  of  property.  Fullenwidery.  Ooben,  S12,S16  (S). 

11.  Patent  Rights. — Failure  to  Observe  Statute.— Recovery  of  Con- 
sideration.—Vnder  §9720  Burns  1908,  Acts  of  1899  p.  112,  §1, 
providing  that  "it  shall  be  unlawful  for  any  person  to  barter  any 
patent  rlpht  ♦  ♦  ♦  In  any  county  *  *  ♦  without  first  filing 
with  the  clerk  of  such  county  copies  of  the  letters  patent,"  etd, 
a  vendor  who  sells  such  rights  without  complying  with  the  re- 
quirements of  such  statute  is  guilty  of  a  misdemeanor;  and  a 
vendee  having  no  notice  of  such  vendor's  failure  so  to  comply 
may  recover  the  purchase  money  paid. 

Michener  v.  Watts,  376  (1). 

12.  Sewers. — Use  of.— A  contract  giving  defendant  the  right  to 
make  connections  with  plaintlfTs  sewer  for  all  the  pP(H>erty  pur- 
chased from  plaintiff  "and  for  any  and  all  other  property  owned 
by  [him]  within  the  district  drained  by  said  sewer,"  gives  him 
the  right  to  drain  the  refuse  water  of  after-acquired  land  into 
such  sewer.  Chapman  v.  Lambert,  461, 467,  (3). 

13.  Intention. — How  Determined.-^ln  determining  the  intention  of 
the  parties  to  a  contract  the  courts  will  consider  tbdr  positioD 
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and  snrroundings  and  all  of  the  language  used,  giving  to  each 
word  a  proper  meaning,  if  possible. 

Chapman  y,  Lambert,  401, 467  (2). 

14.  Construction. — Customs. — Usages. — Contracts  should  be  con- 
strued in  the  light  of  known  customs  and  usages  of  commerce 
or  trade.  Supreme  Council,  etc.,  v.  Orove,  356, 372  (12) . 

15.  Construction. — Such  a  construction  of  a  written  contract  will 
be  adopted  if  possible  as  will  make  it  effectual,  reasonable  and 
Just  Driscoll  v.  Pcnrod,  19, 23  (3) . 

16.  Written. — Oral  Modiffcation.^Sales  of  Real  Estate. — Partner- 
ship. — ^A  written  contract  of  partnership  for  the  purchase  and 
sale  of  real  estate,  upon  a  sufficient  consideration,  may  be  modi- 
fled  by  a  parol  agreement  extending  the  time  of  expiration  of 
such  contract,  or  varying  any  other  terms  thereof. 

Robinson  v.  Uorner,  226, 233  (4). 

17.  Substantial  Performance. — Corporations. — Erecting  Building. — 
Where  a  manufacturing  corporation  contracted  to  erect  a  new 
building  in  which  the  plaintiff  was  to  manufacture  certain  ar- 
ticles for  such  corporation,  an  answer,  by  such  corporation,  in 
an  action  for  the  breach  of  such  contract  by  its  failure  to  erect 
such  building,  that  it  had  offered  to  provide  a  suitable  building 
for  such  purpose,  already  erected  and  having  all  the  required 
facilities,  sufficiently  shows  a  substantial  compliance  with  such 
portion  of  the  contract. 

Waintcright  v.  P.  H.  d  F.  M.  Roots  Co.,  682, 688  (5). 

18.  Ultra  Vires. — Corporations. — General  Manager. — Answer, — In 
an  action  for  the  breach  of  a  contract  whereby  the  general  man- 
ager of  d  fendant  manufacturing  cori)oration  on  behalf  of  the 
company  agreed  to  erect  a  building  and  to  Install  machin- 
ery for  the  manufacture  of  certain  articles  necessary  in 
defendant's  business,  making  the  plaintiff  superintendent  thereof 
for  five  years  at  a  certain  salary  and  giving  him  a  certain  share 
of  the  profits  thereof,  an  answer  that  such  superintendent  had  no 
authority  to  execute  such  contract  and  that  it  was  never  ratified 
by  the  stockholders  nor  board  of  directors.  Is  sufficient  on  de- 
murrer. Wainwright  v.  P.  H.  d  F.  M.  Roots  Co.,  082,  687  (4). 

19.  Validitp. — Conclusions. — Anstcer. — An  allegation  in  an  an- 
swer, that  the  contract  sued  on  was  illegal  and  void,  states  a 
conclusion.  WainicHghtv.  P.  H.  d  F.  M.  Roots  Co.,  682, 689  (7). 

20.  Breach  of. — Cross-Complaint. — Torts. — A  cross-complaint  for 
the  breach  of  a  contract  setting  out  specific  instances  of  such 
breach,  sounds  in  contract  and  not  in  tort. 

Wainwright  v.  P.  H.  d  F.  M.  Roots  Co.,  682, 696  (14) . 

21.  Cross-Complaint  for  Breach  of  Another  Contract. — Counter- 
claim.— Sufficiency. — To  a  complaint  against  a  corporation  for  the 
breach  of  a  contract,  for  the  superintendence  of  a  factory  to  be 
erected,  such  contract  abrogating  an  existing  one  for  the  super- 
intendence of  certain  other  work,  a  cross-complaint  against  such 
plaintiff  for  damages  for  a  breach  of  the  abrogated  contract,  is 
insufficient  as  a  counterclaim  In  recoupment,  since  it  does  not 
grow  out  of  the  same  cause  of  action. 

Wainwright  v.  P.  H.  d  F.  M.  Roots  Co.,  682, 693  (10). 

22.  Torts.^Set'Off.—C^SiimB  arising  out  of  tort  cannot  ordinarily 
be  pleaded  as  a  set-off  in  an  action  on  contract. 

Wainwright  v.  P.  H.  d  F.  M.  Roots  Co.,  682,  695  (13). 
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23L    JnfanU. — DiMffirmamce. — Inientrban    Railroads, — Seiilememis. 

— Ansirir. — Rfphj. — In  an  action  for  personal  injuries,  an  an- 
Rwer  of  settlement  by  check  beins  filed,  a  reply  that  the  plaintiff 
is  a  minor,  that  she  received  nothing?  of  Talne  by  reason  of  such 
check  and  that  such  check  was  tendered  back  prior  to  the  filing 
of  her  complaint,  and  was  brought  into  court  for  defendant,  suffi- 
ciently shows  a  di^tiffirmance^ 

Indiana  Union  Traction  Co.  t.  Maher,  2S0,  291  (1). 

24.  Written. — Exptaining. — Parol  Evidence. — A  plain  written  con- 
tract cannot  he  varied  or  explained  by  parol  evidence;  but  a  con- 
tract whnse  terms  are  susceptible  of  two  or  more  meanings  may 
be  so  explained.  i>n>co/lv.Pc«rod,  19,23  (2). 

2dw  Breach. — Corporations. — Stock. — 1n*truction». — In  an  action 
for  damages  for  the  breach  of  a  contract  to  cause  certain  stock 
of  a  coriHiration  to  be  transferred  to  plaintiff,  an  Instruction  for 
the  puriK>se  of  determining  the  value  of  the  stock  in  question 
that  "the  stock  of  a  corporation  is  liable  for  the  bona  fide  debts 
of  the  corporation."  instead  of  stating  that  all  the  property  of  the 
corporation  is  liable  for  its  debts,  Is  not  prejudicial  to  defendant 

Markle  v.  Burgee,  25, 2S  (4). 

26.  Breach. — Corporations. — Stock. — TaJue.—How  Determined.^ 
Instructions. — In  an  action  for  damages  for  the  breach  of  a  con- 
tract to  cause  certain  shares  of  stock  in  a  corporation  to  be  con- 
veyed to  the  plaintiff,  an  instruction  for  the  purpose  of  deter- 
mining the  value  of  the  stock  in  question  that  **the  value  of  the 
stock  of  a  con>oration  may  •  ♦  ♦  l)e  determined  by  the  debts 
of  the  corporation,"  is  not  prejudicial  to  the  defendant 

Markle  t.  Burgess,  25, 28  (5). 

27.  Infants. — Aroidance. — Evidence. — Instmctions. — In  an  action 
by  an  infant  for  personal  injuries,  an  instruction  that  her  con- 
tract of  settlement  was  void,  was  not  prejudicial  to  defendant, 
where  the  uncontradicted  eWdence  sliowed  that  she  received  a 
check  in  settlement,  that  she  tendered  it  Imck  to  defendant  before 
filing  her  action  and  that  she  tendered  it  back  in  open  court 
with  her  reply  to  the  answer  of  settlement 

Indiana  Union  Traction  Co.  v.  Maher^  289, 295  (5). 
COHTBIBTrnOH— 
See  Prk^cipal  axu  Surett. 
By  tenants  for  life  and  remaindermen  for  drainage  assessment,  see 

Drains,  12,  13. 
By  tenants  for  life  and  remaindermen,  for  cost  of  partition  fence, 

see  Fences;  Kline  v.  Bowling,  521,  524  (2),  525  (2). 

COHTBIBUTOBT  KEOUGEKCE— 

See  Negligence  ;  Master  anu  Servant. 

Fireman  not  guilty  of.  In  running  upon  streets,  see  Municipai,  Cob- 
poBATioNs,  25;  City  of  Valparaiso  v.  Chester,  C36,  642  (8). 

OOHVESSIOK— 

See  Embezzlement. 

COBFOBATION&— 

See  INSI'BAKCE. 

Contracts  on  behalf  of,  executed  by  general  manager  thereof,  see 
Contracts,  18;  Waimcright  v.  P.  IL  d  F.  M.  Roots  Co.,  682, 
687  (4). 
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Instruction  in  action  for  breach  of  contract  to,  transfer  stock  of, 
see  Contracts,  25,  26;  Markle  v.  BurgesB,  25. 

1.  ^tock. — The  capital  stock  of  a  corporation  Is  the  smn  of  money 
fixed  by  the  charter  thereof  as  the  amount  paid,  or  to  be  paid, 
by  the  stockholders  for  the  prosecution  of  the  business  of  the 
corporation;  and  such  stock  belongs  to  the  corporation,  but  the 
shares  are  the  property  of  the  shareholders. 

Markle  v.  Burgess,  25, 27  ( 1 ) . 

2.  Assets, — Stock. — ^The  capital  stock  of  a  corporation  does  not 
vary,  though  the  assets  may.  Markle  y.  Burgess,  25, 28  (2). 

3.  Stock. — Certificates. — A  certificate  of  stock  Is  a  written  ac- 
knowledgment by  the  corporation  of  the  shareholder's  Interest  in 
the  corporate  property,  and  entitles  the  owner  to  his  ratable 
share  In  the  proceeds  of  the  assets  of  the  coriwration  after  its 
debts  are  paid.  Markle  y.  Burgess,  25, 2S  (3). 

4.  Manufacturing. — Directors. — Business. — Tender  §5070  Bums 
1908,  §.3854  R.  S.  1881,  providing  that  the  business  of  a  manu- 
facturing company  "shall  be  managed  by  not  less  than  three  nor 
more  than  eleven  directors,"  the  business  of  such  a  company 
must  be  conducted  by  the  directors,  provisions  for  whose  elec- 
tion Is  provided  by  such  statute. 

Wainicright  v.  P.  H.  d  F.  M.  Roots  Co.,  682, 686  (1). 

5.  President. — Powers. — The  powers  of  the  president  of  a  manu- 
facturing corjwration  to  bind  the  corporation,  or  to  control  its 
property,  are  neither  given  by  statute,  nor  implied  by  law;  but 
If  he  exercises  such  power  it  can  be  justified  only  by  a  direct,  or 
constructive,  grant  thereof  from  the  board  of  directors. 

Wainwright  v.  P.  U.  d  F.  M.  Roots  Co.,  682,  686  (2). 

6.  General  Manager. — Powers. — The  general  manager  of  a  manu- 
facturing cori)oratlon  Is  Impliedly  authorized  to  do  all  acts  neces- 
sary in  the  usual  and  ordinary  course  of  the  business  of  such 
corporation.        Wahucriffht  v.  P.  U.  d  F.  M.  Roots  Co.,  082, 687  (3). 

7.  Contracts  with  Officers. — Validity. — Whether  a  contract  be- 
tween a  corporation  and  an  officer  thereof  Is  valid,  voidable,  or 
void,  dei>ends  largely  upon  the  nature  and  the  terms  of  the  con- 
tract, the  circumstances  under  which  it  was  made  and  who 
acted  on  Mialf  of  the  coqwration ;  thus  loans  of  money  by  a 
director  to  the  corporation,  and  contracts  for  personal  services  to 
It,  are  usually  upheld,  where  such  contracts  are  free  from  blame. 
Port  V.  Russell,  30  Ind.  60,  limited. 

Wainwright  v.  P.  U.  d  F.  M.  Roots  Co.,  682, 689  (6). 

8.  Officers. — Agents. — Duties. — The  officers  of  a  corporation  are  its 
agents,  and  their  duty  is  determined  upon  the  same  principles 
of  law  that  are  applicable  to  other  agents;  and  thus  If  the 
agent's  acts  in  securing  a  contract  with  the  corporation  are 
fraudulent,  such  contract  is  voidable  at  the  election  of  the  cor- 
poration; but  if  his  contract  Is  fair  and  open,  it  is  valid. 

Wainwright  v.  P.  H.  d  F.  M.  Roots  Co.,  682, 692  (8). 

9.  Contracts  toith  Directors. — Validity. — A  contract  by  which  a 
manufacturing  corporation  agreed  to  erect  a  building,  install  the 
machinery  necessary  to  the  manufacture  of  certain  articles  used 
by  it,  and  making  one  of  its  directors  the  general  superintendent 
thereof  for  five  years  at  a  certain  salary  and  a  certain  part  of 
the  profits  thereof,  is  not  void,  nor  necessarily  voidable. 

WaimoHght  v.  P.  H,  d  F.  M,  Roots  Co.,  682, 693  (9). 
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COSTS^ 

In  criminal  case,  may  not  be  remitted  by  Governor,  see  OowsfTinj- 
TioNAL  Law,  14;  Ryan  v.  State,  281,  282  (1). 

3.  Ofniership. — The  coats  In  a  case  that  formerly  belonged  to  the 
offU-ors  now  belong  to  the  county  or  State  and  are  used  to  reim- 
burse the  county  or  State  for  the  imyment  of  salaries  to  such 
ottieers.  Ryan  v.  State,  281, 283  (2) . 

2.  Judgment  for. — Administratorg. — In  an  unsuccessful  action  by 
an  luimlnistrator  under  §285  Bums  1908,  Acts  1899  p.  405.  pro- 
viding that  the  administrator  of  a  decedent  may  maintain  an 
action  for  hLs  death,  the  damages  accruing  to  the  widow  or  next 
of  Ivin,  for  the  negligent  killing  of  his  decedent,  a  Judgment  for 
costs  is  properly  rendered  against  him  in  the  capacity  in  whidi 
he  sues,  such  judgment  constituting  no  lien  on  the  assets  of  his 
decedent's  estate. 

Brooks  V.  Muncie,  etc..  Traction  Co.,  298»  307  (9). 

COTTHTEBCLAIH^ 

See  Pleading;  Si:t-Okf  and  Couittebclaim. 

COUNTT  TBEASUBEBS— 

See  Officehs. 

COTJBTS— 

See  Judges. 

Jurisdiction ;  see  Appeai*. 

Ihiles  of,  see  Appeal. 

Jurisdiction  of  Supreme  and  Appellate  Courts,  see  OoNSTmmoifAi. 
Law,  4-7;  Ex  parte  France,  72. 

Shelby  Superior,  see  Constftutional  Law,  8;  State,  ex  rel.,  v.  Bar- 
tholomew, 182,  105   (10), 

Contract  making  private  award  final,  contrary  to  public  policy,  see 
Insurance,  5;  Supreme  Council,  etc,  v.  Qrove,  356,  361  (1). 

Creation  of,  see  Statutes. 

1.  Judges. — Deciding  Cases  in  which  they  have  interest. — "So  <Hie 
should  be  permitted  to  decide  his  own  case. 

Supreme  Council,  etc.,  v.  Chrwe,  356, 363  (3). 

2.  Delay  by.— Prejudice. — yew  Trial. — Delay  by  the  court  In  rul- 
ing on  a  motion  for  a  new  trial  will  not  be  permitted  to  preju- 
dice the  rights  of  the  parties,  such  delay  being  attributable  to 
the  court,  since  such  motion  may  be  made  before  or  after  the 
rendition  of  judgment 

City  of  Valparaiso  v.  Chester,  636, 639  (2). 

3.  Jurisdiction. — Uaheas  Corpus. — Where  defendants,  in  a  habeas 
corpus  case,  appear  and  contest  the  case  on  its  merits,  and  the 
child  in  question  Is  produced  in  court,  even  though  by  an  order 
of  the  court,  the  court  has  jurisdiction. 

Watts  V.  Watts,  334, 337  (5). 

4.  Jurisdiction. — Consent. — Jurisdiction  of  the  subject-matter  of 
an  action  cannot  be  conferred  by  consent;  and  file  questicm 
thereof  can  be  raised  at  any  time. 

Daniel  y.  Bruce,  151, 157  (3). 


Digitized  by  LjOOQIC 


INDEX.  721 

OOXJBTS— Continaed. 

5.  Circuit— Jurisdiction. — 8ale8  of  Real  Estate  to  Pay  Debts  of 
Decedents.— Circuit  Courts  have  Jurisdiction  of  the  subject-mat- 
ter of  an  action  by  an  administratrix  to  sell  her  decedent's  real 
estate  to  pay  debts.  Daniels  v.  Bruce,  151, 167  (4). 

6.  Jurisdiction. — Consent. — ^Jurisdiction  of  the  person  may  be 
given  by  consent,  or  by  waiver  in  failing  to  object,  where  the 
court  has  general  jurisdiction  over  the  subject-matter  of  the 
cause  of  action.  Daniels  v.  Bruce,  151, 157  (5). 

7.  Jurisdiction.— Estoppel— Administrators.— Sales  of  Real  Es- 
tate.— An  administratrix  who  makes  no  objection  to  a  change  of 
venue,  voluntarily  filing  an  amended  complaint  in  the  court  to 
which  the  change  was  granted,  and,  without  objection,  tries  the 
case  on  Its  merits,  is  estopped  to  question  the  court's  jurisdic- 
tion, where  it  had  jurisdiction  of  the  subject-matter  of  the 
action.  Daniels  v.  Bruce,  151, 15S  (6) . 

8.  Appellate.— Jurisdiction.  —  Contracts.— Statutes.  —  Validity.— 
Section  one  of  the  Acts  of  1911  (Acts  1911  p.  201)  giving  to  the 
Appellate  Court  final  jurisdiction  in  cases  of  all  money  judg- 
ments for  damages,  or  for  ordinary  breach  of  contract,  gives  such 
court  power  to  construe  statutes  and  to  interpret  contracts  in- 
volved In  such  cases.  Ex  parte  France,  72, 77  (1). 

9.  ''Supreme.'' — Meaning  of. — A  "supreme"  court  imports  the  high- 
est court — that  one  invested  with  controlling  jurisdiction. 

Ex  parte  France,  72,  81  (5) . 

10.  Supreme. — Prerogatives. — ^The  Supreme  Court  will  maintain 
its  own  prerogatives.  Ex  parte  France',  72, 81  (6). 

11.  Supreme. — Jurisdiction. — Constitutional  Law. — ^The  constitu- 
tional functions  and  powers  of  the  Supreme  Court  cannot  be  re- 
stricted nor  diminished  by  the  legislature. 

Ex  parte  France,  72, 83  (7) . 

12.  Appellate. — Supreme. — Statutes, — The  Appellate  Court  was 
created  in  1891  (Acts  1891  p.  39)  for  a  temporary  purpose,  and 
in  1001  (Acts  1901  p.  505)  it  was  made  permanent,  the  number 
of  judges  was  increased,  and  Its  final  jurisdiction  curtaile<l  by 
giving  to  unsuccessful  litigants  the  right  to  petition  for  a  trans- 
fer of  their  cases  to  the  Supreme  Court 

Ex  pare  France,  72, 84  (8) . 

13.  Supreme.— Appellate.— Supremacy.— Statutes.— The  act  of  1911 
(Acts  1911  p.  201)  defining  the  cases  appealable  to  the  Supreme 
Court,  and  providing  that  all  others  shall  be  taken  to  the  Ap- 
pellate Court,  whose  decisions  shall  be  final,  does  not  give  due 
regard  for  the  supremacy  of  the  Supreme  Court,  though  81429 
Bums  1908,  Acts  1893  p.  29,  83.  provides  that  "the  Appellate 
Court  shall  be  governed  in  all  things  by  the  law  as  declared  by 
the  Supreme  Court  of  this  State."  Myers,  J.,  concurs.  Morris 
and  Cox,  JJ.,  dissent.  Ex  parte  France,  72,  ^'^  (10). 

14.  Supreme. — Judges. — Duty. — It  Is  the  duty  of  the  judges  of  the 
Supreme  Court  to  respect  their  oath  and  to  uphold  and  maintain 
the  constitutional  powers  find  authority  invested  In  such  court. 

Ex  parte  France,  72, 97  (11 ) . 

15.  Vacancies. — Appointments. — Vacancies  in  courts  cannot  be 
filled  by  the  legislature. 

State,  ew  rel,  v.  Bartholomew,  182, 190  (5). 

la    Shelby  Superior. — Statutes. — Construction.— The  act  of  1911 

(Acts  1911  p.  103)  "defining  the  judicial  district  of  the  Shelby 
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nnd  Marlon  Superior  Ck>art,**  etc.,  repealing  all  conflicting  laws, 
and  providing  tliat  nothing  therein  shall  affect  existing  laws  as 
to  the  courts  of  Marion  county,  except  as  to  room  five  of  the 
Superior  Court  of  Marion  County,  creates  the  Shelby  Superior 
(^ourt  and  continues  the  Sut)erior  Court  of  Marion  County  con- 
sisting of  five  rooms,  or  divisions,  except  as  It  affects  the  terms 
and  proceedings  of  room  five  thereof. 

State,  ex  rcl,  v.  Bartholomew,  182, 193  (7). 

17.  Superior. — Marion  and  Slulby  Counties. — Acts. — Authetttica- 
«on.~rnder  the  act  of  1911  (Acts  1011  p.  103)  the  court  in 
room  five  of  the  Superior  Court  of  Marion  County  has  the  same 
Jurisdiction  it  formerly  possessed  as  well  as  the  additional  Juris- 
diction of  the  Shelby  Superior  Court;  tlie  Shelby  Superior  Court 
has  the  Jurisdiction  conferred  by  such  act;  the  Judges  of  the 
different  rooms  of  the  Superior  Court  of  Marion  County  may  sit 
interchangeably  in  said  rooms;  and  the  proceedings  of  the  Su- 
perior Court  of  Marion  County  may  be  authenticated  as  before 
the  passage  of  such  act,  and  those  of  the  Shelby  Superior  Court 
may  be  authenticated  by  the  cleric  thereof  in  the  usual  manner. 

State,  ex  rcl.,  v.  Bartholomew,  1S2, 104  (8). 

18.  Circuit.— Superior. — Officers. — ^Circult  and  superior  Judges  are 
State  ofilcers  and  they  may  be  required  to  perform  their  duties 
In  counties  attached  to  their  Judicial  districts  after  they  are 
elected.  State,  ex  rel.,  v.  Bartholomew,  182, 195  (9). 

19.  Superior. — Jurisdiction. — The  superior  courts  have  statutory 
Jurisdiction ;  and  the  Jurisdiction  of  such  superior  courts,  or  any 
division  thereof,  may  be  different 

State,  ex  rel,  v.  Bartholomew,  182, 196  (11). 

20.  Name. — Inaccuracies. — The  use  interchangeably  of  the  names 
"Superior  Court  of  Marion  County"  and  "Marion  Superior 
Court,"  and  "Shelby  Superior  Court,"  and  "Superior  Court  of 
Shelby  County,"  in  an  act  of  the  legislature  creating  a  superior 
court  district,  does  not  impair  the  validity  of  the  act,  the  inten- 
tion being  clear.  State,  ex  rel,  v.  Bartholomew,  1S2, 197  (15). 

CBIHIKAI.  LAW— 

See  Bigamy;  False  Pretenses;  Indictment;  Rape;  Weights  and 

Measubes. 
Contracts  for  compromise  of  prosecution,  void,  see  Ck)NTBACTS,  4; 

Harrison  Tp.  v.  Addison,  389,  398  (7). 

1.  Venue. — Burglary. — ^Under  article  1,  §13,  of  the  Constitution, 
providing  that  "in  all  criminal  prosecutions  the  accused  sliall 
have  the  right  to  a  public  trial  by  an  impartial  Jury  in  the 
county  in  which  the  offense  shall  have  l)een  committed."  and 
§1807  Burns  1908,  Acts  1905,  p.  584,  §2,  providing  that  except  as 
otherwise  provided  the  accused  "shall  be  tried  publicly  in  the 
county  in  w^lch  the  offense  shall  have  been  committed,"  a  prose- 
cution for  burglary  committed  in  one  county  cannot  he  insti- 
tuted in  another,  though  a  prosecution  for  bringing  the  stolen 
goods  into  such  other  county  could  be  instituted  in  such  county. 

Mariinv. State,S17,S\9  (1),321  (1). 

2.  Venue. — Continuing  Offenses. — Transporting  or  Convcffing 
Stolen  Ooods.-'Vnder  §1875  Burns  1908,  Acts  1905  p.  5.<U,  §10, 
providing  that  "when  property  taken  in  one  county  by  buiglary 
*  *  *  has  been  brought  into  another  county,  the  Jurisdiction 
is  in  either  county,"  a  prosecution  for  taking  property  secured 


Digitized  by  LjOOQIC 


INDEX.  72a 

GBTimrAL  LAW— €ontlnaed. 

in  one  county  by  burglary*  robbery,  larceny,  or  embezzlement,  Into 
another  county,  may  be  instituted  In  either  county. 

Martin  v.  State,  317, 320  (2). 

3.  Plea  in  Abatement, — Indictment, — Irregularities. — A  plea  In 
abatement  to  a  prosecution  by  indictment  alleging  that  the  Judge 
of  a  city  court  of  this  State  unlawfully  and  without  jurisdiction 
issued  his  warrant  for  the  arrest  of  defendant,  who  was  in  a 
Bister  State,  that  defendant  was  a  resident  of  such  sister  State, 
and  believing  the  warrant  to  be  legal,  and  without  knowledge 
of  his  legal  rights,  voluntarily  returned  to  this  State,  that  such 
judge  was  the  attorney  for  the  prosecuting  witness,  that  he  ap- 
pointed a  special  judge  and  vacated  the  bench,  that  he  and  the 
prosecuting  attorney,  without  sufflclePt  evidence,  procured  an 
Indictment  against  defendant  and  that  his  custody  is  unlawful, 
is  insufficient.  Leaueur  v.  State,  448, 451  ( 1 ) . 

4.  Motions  to  Quash. — Ruling. — A  transcript  showing  merely  that 
"defendant  now  moves  to  quash  the  indictment  herein,  which 
said  motion  is  by  the  court  overruled,  to  which  ruling  of  the  court 
defendant  excepts,"  does  not  properly  present  any  error,  no 
ground  for  such  motion  being  given.      Bcott  v.  State,  382, 383  (2). 

5.  Motions  to  Quash, — Sufficiency. — A  statutory  motion  to  quash 
an  indictment  bears  the  same  relation  to  the  indictment  that  a 
general  demurrer  does  to  a  complaint  under  the  civil  code,  and 
it  should  allege  generally  or  specifically  some  statutory  ground 
therefor.  Scott  v.  State,  382, 383  ( 3 ) . 

6.  Felonies,— Arraignment, — ^To  be  arraigned  on  a  charge  of  fel- 
ony, the  defendant  must  be  present  in  person. 

Sutherland  v.  State,  493, 495  (2) . 

7.  Corpus  Delicti, — Circumstantial  Evidence. — Proof  of  the  corpus 
delicti  may  be  shown  by  circumstantial  evidence. 

Messel  v.  State.  214, 218  (7). 

8.  Confessions, — Corpus  Delicti. — Extrajudicial  confessions  alone 
are  not  sufficient  to  prove  the  corpus  delicti;  but  when  coupled 
with  corroborative  evidence  thereof,  they  may  be  sufficient. 

Messel  \,  St  ate,  2U,  2^^  (S). 

9.  Evidence, — Threats, — Conspiracy. — Felonious  Affsault. — In  the 
prosecution  of  a  Tell  City  boy  for  a  felonious  assault  upon  a 
Troy  boy,  it  was  not  erroneous  to  sustain  an  objection  to  a  ques- 
tion proiK)unded  to  defendant's  witness  asking  **what,  if  any- 
thing, did  you  hear  about  causing  the  Tell  City  boys  any  trouble 
that  night?"  the  defendant  offering  to  prove  in  answer  thereto 
that  several  Troy  boys  agreed  to  stand  together  and  drive  the 
Tell  City  boys,  including  defendant,  from  the  grounds,  even  if 
they  had  to  "hurt  them  bad^"  and  that  these  threats  were  com- 
municated to  defendant  before  the  altercation,  the  question  be- 
ing too  general,  and,  even  If  competent,  being  rendered  harmless 
error  by  the  answer  of  the  witness  to  an  inquiry  by  the  judge 
if  he  had  heard  the  prosecuting  witness  "say  anything,"  the  wit- 
ness answering  in  the  negative.  Malone  v.  State,  33S,  340  (1). 

10.  Evidence,— Threats, — When  Competent,— YMdence  of  threats 
uncoupled  with  any  overt  act  on  the  part  of  the  prosecuting  wit- 
ness is   incompetent  Malone  v.  State,  33S,  342  (2). 

11.  Evidence,— Conspiracy.— Threats, — Threats  of  alleged  conspira- 
tors are  incomi>etent  unless  a  prima  facie  case  of  conspiracy  is 
shown  or  will  be  shown.        MaUme  v.  State,  338, 342  (3) ,  343  (3) . 
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12.  EtHdence.— Abbreviations,— '*Jos.''  for  **Jos€ph/'^Forgery.—ln 
a  prosecution  for  forging  a  receipt  signed  by  *'Job.  H.  Rees," 
evidence  is  admissible  showing  that  "Joseph  H.  Rees'*  executed 
the  receipt  and  that  he  customarily  signed  his  name  by  abbrevi- 
ating his  Christian  name,  though  the  indictment  did  not  charge 
that  they  were  the  same  person. 

Btate  V.  Whiteneck,  404, 407  (2),  409  (2), 

13.  Evidence. — Moral  Character, — ^Where  tlie  moral  character  of 
the  prosecuting  witness  in  a  criminal  case  is  attacked,  she  may, 
on  rebuttal,  call  witnesses  to  sustain  It 

Lesueur  v.  State,  448, 458  (13). 

14.  WitneBaes.—CrediUUty.—ylurp.^The  credibility  of  the  wit- 
ness In  a  criminal  case  is  for  the  Jury. 

MaUmey.  State,  338, 347  (13). 

15.  Instruction, — Duplication, — ^It  is  not  erroneous  to  refuse  to 
duplicate  instructions. 

Bader  v.  State,  268, 281  (17) . 

Lesueur  v.  State,  448,  456  (9),  457  (9). 

Ualone  v.  State,  338,  343  (5). 

16.  Written  Instructions. — What  are.— Oral  instructions  taken 
down  by  the  court  reporter  do  not  constitute  written  instruc- 
tions. Lesueur  v.  State,  448, 455  (7) . 

17.  Instructions  Requested.— Duty.-— lustructiona  requested  should 
be  unobjectionable  in  the  form  requested. 

Lesueur  y.  State,  448^  457  (11). 

18.  Instructions,— Credibility  of  Witnesses.— It  is  not  proper  in  a 
criminal  case  to  single  out  witnesses  and  give  instructions  as  to 
their  credibUity.  Lesueur  v.  State,  448, 457  (12). 

19.  Rcinstructing  the  Jury. — Method.— Where  the  court  has 
failed,  in  a  criminal  case,  to  Instruct  the  Jury  on  any  question, 
the  proper  practice  requires  that  an  instruction  be  drawn  cover- 
ing the  point  and  that  the  Jury  be  recalled  and  reinstructed. 

Lesueur  Y.  State,  448. 459  (14). 

20.  Jury.— Fact  and  Lafc—Instructions.—ln  a  criminal  case.  It  is 
not  erroneous  to  refuse  an  instruction  that  the  Jury  is  **the 
Jndffe  of  the  law  and  the  evidence,"  where  the  Judge  has  in- 
structed that  the  Jury  is  **the  exclusive  and  sole"  Judge  of  "what 
facts  have  been  proved,"  that  it  "may  also  determine  the  law" 
for  Itself,  that  it  does  not  have  the  "right  to  set  aside  the  law," 
and  to  make  its  own  law,  and  that  it  must  "determine  the  law  as 
it  is  enacted  by  the  legislature  ♦  ♦  ♦  and  interpreted  by  the 
higher  courts  of  record."  Lesueur  v  State,  448, 456  (8). 

21.  Presumptions  of  Innocence.  —  Instructions.  —  Instructions 
coupled  with  some  specific  question,  or  phase  of  the  case,  that  the 
presumption  of  Innocence  attaches  to  the  accused  until  the  dose 
of  the  trial,  were  correctly  refused,  where  the  Jury  had  been 
instructed  that  "the  defendant  is  presumed  to  be  innocent  until 
the  contrary  is  proved,"  that  **where  there  is  a  reasonable  doubt 
asto  ♦  ♦  *  his  guilt  •  ♦  ♦  he  must  be  acquitted"  and  that 
"if  there  Is  a  reasonable  doubt"  in  the  minds  of  the  Jury,  or  any 
one  thereof,  he  cannot  be  found  guilty  while  such  doubt  remains, 
but  must  be  found  not  guilty.  Lesueur  y.  State,  44S,  ^7  (10). 

22.  Instructions,— Duplication.—Self'Defense.—'WheTe  the  court 
has  Instructed  that  defendant  had  the  right  to  use  such  force  as 
he  might  "reasonably  think"  necessary  in  repelling  an  attack,  to 
the  extent  of  taking  the  life  of  his  assailant,  it  was  not  erwrnc- 
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ons  to  refuse  nnother  that  one  attacked  had  the  right  to  kill  his 
adversary  provided  he  used  no  more  force  than  "reasonably  ap- 
peared" necessary  to  him  at  the  time. 

Malone  v.  State,  338, 344  (6). 

23.  Instructions. — Duplication. — Self-Defense, — Where  the  judge, 
in  a  prosecution  for  felonious  assault,  has  instructed  that  if  de- 
fendant was  assaulted  in  such  a  manner  that  he  believed  himself 
to  be  In  danger  of  great  bodily  harm  he  might  repel  force  with- 
out retreating,  that  he  might  use  such  force  as  he  reasonably 
thought  necessary  to  repel  the  attack,  that  to  avert  great  bodily 
harm  he  might  take  his  assailant's  life,  and  that  it  was  for  the 
Jury  to  say  whether  he  acted  in  reasonable  self-defense,  it  Is 
not  erroneous  to  refuse  another  instruction  that  the  jury  might 
consider  the  ''situation  and  apparent  surroundings"  of  defendant 
in  determining  whether  he  believed  his  life  in  danger  or  that  he 
might  suffer  great  bodily  harm.  Malone  v.  State,  33S,  344  (7) . 

24.  Instructions.— Oenena.—Bpeciflc. — ^Where  the  instructions 
given  in  a  criminal  case  are  general,  it  is  erroneous  to  refuse  to 
^ve  correct,  requested,  specific  ones. 

Malone  v.  State,  838, 345  (8). 

25.  Instructions. — Inapplicability. — ^Instructions  should  be  refused 
where  not  applicable  to  the  evidence. 

Malone  v.  State,  338, 345  (9) . 

26.  Previous  Oood  Reputation. — Mitigation.— Instructions, — In  a 
prosecution  for  presenting  to  a  county  a  false  claim,  an  instruc- 
tion that  if  the  jury  should  believe  the  defendant  guilty  "his 
previous  good  character  neither  Justifies,  mitigates  nor  excuses 
the  offense,"  is  not  prejudicial  to  defendant,  the  Jury  having  no 
power  to  fix  his  punishment  Boder  v.  fiffafc,  208, 279  (14). 

27.  Presenting  False  Claims.— Instructions.^Notice. — '^Should." — 
An  instruction  enumerating  the  elements  necessary  to  a  convic- 
tion for  presenting  a  false  claim  is  not  erroneous  on  the  ground 
of  omitting  defendant's  knowledge  of  the  falsity  thereof,  and  of 
the  use  of  "should"  instead  of  "might"  in  describing  its  duty 
in  respect  to  finding  defendant  guilty,  where  such  instruction,  in 
fact,  did  include  the  element  of  knowledge,  the  use  of  "should" 
being  proper.  Bader  v.  State,  268, 280  (15) . 

28.  Instructions. Signing. — Kc/««flZ.— Where  defendant's  request- 
ed instructions  were  not  signed  by  him  nor  by  his  counsel  (Acts 
1900  p.  257)  no  available  error  was  committed  in  refusing  them. 

Bader  v.  State,  268, 280  (16) . 

29.  Instructions. — Exceptions  to. — Practice. — Exceptions  to  in- 
structions in  a  criminal  case  cannot  be  reserved  by  being  dated 
and  signed  by  the  Judge,  or  by  the  defendant  or  his  attorneys. 

Lesueur  v.  State,  448, 461  (16) . 

30.  Directing  Verdict. — Motion  to  Quash. — ^A  motion  to  direct  a 
verdict  in  a  criminal  case  cannot  perform  the  ofl5ce  of  a  motion 
to  quash  the  indictment  iSffafe  v.  Cameron,  385, 380  (5). 

31.  Instructions. — Written. — Oral. — Waiver. — It  constitutes  re- 
versible error  for  the  trial  Judge  to  overrule  defendant's  request, 
made  prior  to  the  beginning  of  the  argument  to  the  jury,  to  give 
written  instructions;  but  where  the  jury  requests  further  in- 
structions, and  with  defendant's  consent  the  instnictions  were 
read  to  the  jury  by  the  shorthand  reporter,  he  waives  the  right 
of  Insisting  upon  such  error.  Lesueur  v.  State,  448, 455  (6). 
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32.  Strikinff  Case  from  Docket, — Fugitives, — Waiver. — ^An  order 
that  defendant's  case  be  "stricken  from  the  docket,  bat  not  dis- 
missed/' and  a  subsequent  order  reinstating  such  case,  tlie  de- 
fendant, being  a  fugitive  when  such  orders  were  made,  and  un- 
re[)resented  in  court,  do  not  violate  defendant's  substantial 
rights ;  and  his  flight  from  custody  waives  the  right  to  raise  any 
question  on  such  orders.  Sutherland  v.  State, 4iiQ  {!). 

33.  Motion  for  AVir  Trial— Time  for  Filing, — Wairer,—X  motion 
for  a  new  trial  must  be  filed  within  thirty  days  from  the  return 
of  the  verdict;  and  a  right  to  file  it  later  cannot  be  granted  by 
the  trial  court,  and  error  of  the  trial  court  in  allowing  it  to  bo 
fileil  later  cannot  be  waived  by  the  failure  of  the  Attorney-Gen- 
eral to  i)oint  out  such  defect  in  his  brief  on  appeal. 

McCutcheon  v.  State,  13, 15  (2). 

34.  yew  Triel. — Veirly  Discovered  Evidence, — In  a  prosecution  for 
felonious  assault  and  battery,  alleged  newly  discovered  evidence 
that  at  the  time  of  the  assault  another  slipped  the  oi>en  knife 
with  which  the  assault  was  made  into  defendant's  hand,  is  not 
a  ground  for  a  new  trial,  the  manner  of  defendant's  o1>taining 
the  knife  being  immaterial  to  defendant. 

Malone  v.  State,  338, 345  (10) . 

35.  Neiv  Trial,— yetclg  Discovered  Evidence.— Cumulative, — Evi- 
dence that  one  of  defendant's  witnesses,  at  another  trial,  will 
testify  that  the  prosecuting  witness  conspired  with  others  to 
harm  defendant,  is  not  a  ground  for  a  new  trial,  where  on  the 
trial  he  was  asked  concerning  such  matters  but,  npon  objection, 
BO  offer  of  proof  was  made,  and  where  others  had  testified  to 
such  conspiracy.  Malone  v.  State,  33S,  340  ( 11 ) . 

36.  Evidence, — Appeal. — ^A  conviction  will  not  be  reversed  for  the 
want  of  evidence,  where  there  is  some  evidence  tending  to  sui>- 
port  every  material  element  of  the  offense  charged. 

Malone  v.  State,  33S,  347  (12) . 

37.  Appeal, — Briefs. — ^Where  appellant's  brief  fails  to  set  oat  in 
words,  or  substance,  the  motion  for  a  new  trial,  no  question 
thereon  can  be  considered.  Scott  y.  State,  982, 3ii^  (4). 

88.  Harmless  Error. — Appeal. — A  Judgment  of  conviction,  clearly 
right  on  the  merits,  will  not  be  reversed  for  insubstantial  or  un- 
prejudicial  errora  Hoffman  v.  State,  284, 285  (3). 

39.  Tnsintrtions. — Bills  of  Exceptions. — Appeal. — No  questions  on 
instructions  can  be  raised  on  appeal  in  a  criminal  case,  where 
such  instructions  were  not  brought  into  the  record  by  a  bill  of 
exceptions.  Messel  v.  State,  214. 220  ( 10) . 

40.  Indictment, — Wrong  Name, — How  Questioned, — After  a  de- 
fendant has  pleaded  not  guilty  and  has  entered  upon  the  trial, 
it  is  too  late  to  raise  the  objection  that  he  is  being  prosecuted 
under  a  wrong  name.  Badery.  State,  2ld8, 214  (7). 

41.  Appeal. — night  Result, — Bigamy.—Where  the  defendant 
failed  to  show  a  divorce  from  his  previous  wife  and  the  evi- 
dence is  conclusive  as  to  his  guilt,  the  Supreme  Court  will  not 
reverse  the  judgment  for  insubstantial  errors. 

Lesueur  v.  State,  448, 461  (15). 

42.  [nsul>8tantial  Errors. — Defective  Indictment. — Appeal, — Insub- 
stantial defects  in  an  indictment,  of  such  character  as  not  to 
harm  defendant,  are  not  grounds  for  a  reversal. 

Bader  v.  State,  268, 273,  (5) . 
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CBIHTN'AIi  LAW— Continaed. 

43.  BUls  of  Exceptions. — Instructions. — Appeal. — Instructions  In 
a  criminal  case  cannot  be  brougrht  Into  the  record  on  appeal  by 
including  them  In  the  bill  containing  the  evidence. 

State  V.  Whitencck,  404, 407  (1). 

44.  Corpus  Delicti. — Confessions. — Evidence. — Whore  the  corpus 
delicti  has  been  established  by  indei^eudent  evidence,  the  ac- 
cused's responsibility,  for  it  may  be  established  by  a  voluntary 
extra-judicial  confession,  or  by  a  confession  in  open  court  by  a 
plea  of  guilty.  Messely.  State,  2U,  219  {d). 

CBOSS-COHFLAIHT— 

See  Pleading. 

CXTSTOM— 

In  cashing  checks,  see  Banks;  Affar  v.  State,  234,  248  (8). 
As  affecting  contracts,  see  Contracts,  14;  Supreme  Council^  etc., 
v.  Orove,  356,  372  (12). 

DAMAGES— 

Action  for,  against  one  wrongfully  taking  oil,  see  Injunction. 
When  interest  allowed,  see  Intebest. 
For  waste,  see  Waste. 
Liquidated,  see  Work  and  Labor. 

1.  Dirertinff  Waters. — Deeds. — Reformation.  —  Cross-Complaint. — 
In  an  action  for  damages  for  diverting  water  into  plaintiff's 
sewer,  it  is  proper  to  permit  defendant  by  a  cross-complaint  to 
litigate  his  alleged  right  to  a  reformation  of  his  deed  from  the 
plaintiff  so  as  to  permit  such  drainage. 

Chapman  v.  Lambert,  4C1, 407  (4) . 

2.  Measure  of. — Destruction  of  Property. — Railroads. — Setting 
Fires. — Tender. — In  an  action  against  a  railroad  company  for 
burning  a  house  the  measure  of  damages  is  the  market  value  of 
the  house  at  the  time  it  was  destroyed,  and  legal  interest  thereon 
until  the  time  of  trial,  where  no  tender,  nor  offer  to  confess 
judgment,  was  made. 

New  York,  etc.,  R.  Co.  v.  Roper,  407, 508  (10). 
DEATH— 
See  Judgment;  Pleading. 

1.  Actions  for  Causing  of. — ^Unless  expressly  authorized  by  a  stat- 
ute no  civil  action  can  be  maintained  for  causing  the  death  of  a 
person.  Princeton  Coal,  etc.,  Co.  v.  Lawrence,  469,  472  (2). 

2.  Action  for  Causing. — Parties. — The  general  statute  (§2S?5  Burns 
190S.  Acts  ISl'O  p.  405)  giving  to  the  personal  representative  of 
a  decedent  whose  death  was  caused  by  wrongful  act  a  right  of 
action  for  such  death  must  be  followed  unless  the  facts  averred 
show  that  some  specific  statute  controls. 

Princeton  Coal,  etc.,  Co.  v.  Lawrence,  4C9,  473  (3). 

3.  Parties  to  Actions  for.— Coal  Mines.— Statutes:— Section  8597 
Burns  1908,  Acts  1907  p.  253,  giving  to  the  widow  and  others  a 
right  of  action  for  the  death  of  the  husband,  caused  by  the  negli- 
gence or  wilfulness  of  operators  of  coal  mines,  was  not  rei>ealed 
by  the  coal  mining  act  of  1907  (Acts  1907  p.  347,  §SG02  et  seq. 
Bums  1908). 

Princeton  Coal,  etc.,  Co.  v.  Lawrence,  409,  473  (4),  483  (4). 
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1.  Fr9m4.—Mi»repn9mimi§omM.—Vmiwe  frf  £«ii4.— OpMoiu.— fifal- 
br^^.— S^tii^n  7408  Bums  190R.  f4900  R.  S.  1S81,  providiiig  that 
~n>>  a<  ti"n  ^h^il]  be  msiotaiiied  to  charge  any  person  by  reason 
of  a^y  r^(>n^?i«>iicati<>n  nuiile  coocnrning  the  character,  conduct* 
I  iv«i:t.  aM  :»y.  tmtle  or  dealing  of  any  other  person,  unless  such 
n-rTes^^iitati*  n  be  made  in  writing  and  signed  by  the  party  to  be 
<Lar?¥tl  thereby,  or  by  some  person  thereunto  by  him  legally 
authurized."  does  not  apply  to  the  rq>re9entati<Mis  of  defendant 
thit  a  (iBTtain  fierscm's  laod  **was  good  land,  and  was  of  ample 
value  ti>  s^-ure  the  repayment*'  of  plaintilTs  loan. 

Stauffer  t.  Uulwick,  410, 412  ( 1 ) . 

2.  Frnvd.—\lf»rrpr€M€ntaticm9. — CwmpHaini. — ^A  complaint  alleging 
that  the  defendant  was  a  loan  agent  tliat  he  applied  to  plaintiff 
to  make  a  Nian  of  $000  on  certain  land,  representing  that  snch 
land  was  eoiid  and  ample  to  secure  the  loan,  that  he  knew  such 
reftresentation  was  false  and  the  plaintiff  did  not,  but  relied 
upon  his  representation,  that  plaintiff  made  tlie  loan  and  lost,  to 
her  Uuniiige,  states  a  canse  of  action. 

Stumffer t.  fTnlirlcfe, 410, 413  (2). 

3.  Fm%i^,—Mi*r<^pre*en1ation9. — Jury. — Whether  representations 
of  value  constitute  mere  opini<Mis,  or  afBrmatiims  of  facts,  is  a 
qu€$ti««n  for  the  jury.  Staulfery.  Hulu:ick,Al'd,^i3  (3). 

4.  Frtiu'i. — SaleM  of  Real  ^«/afe.— No  action  for  fraud  or  deceit 
lies  for  money  expended  and  time  spoit  in  securing  a  purchaser 
fur  real  estate,  where  no  written  contract  therefor  was  made. 

FmUenwider  t.  Cfoben,  312, 316  (4 ) . 

DECEDEHTS'  ESTATES— 

See  EIxEcuTOBs  Axn  AnirnnBTBATOia. 

BBCIASATIOVS— 

See  Emde:jcel 

DEEDS— 

See  .AnvEBSE  Possession  ;  FaArarucrr  CoifTCTAKCcs. 
Consideration  for,  see  OosTRAcra,  5;  Chapman  v.  Lambert,  461, 

467  (1). 
May  be  refonned  by  cross-complaint,  in  action  for  damages  caused 

by  diverting  water,  see  Dajcaqes,  1;  Chapman  v.  Lambert,  461. 

467  (4). 

I>«nand,  condition  precedent  to  reformation,  see  Demand;  Chap- 
man V.  Lambert,  461,  46J<  (7). 

By  remarrying  widow,  see  Desce^tt  akd  DiBTBinrTiozr. 

Do  not  estop  remarrying  widow,  see  EstoppcIs  3 ;  11 emery  v.  Zeiff- 
ler,  660.  667   (3). 

Reformation  of,  see  Beformation. 

Procuring  Erecution  of.  hy  Fraud. — Fahe  Representations. — Where 
defendant's  agent  procured  the  plaintiff  to  execute  a  quit  claim 
deed  to  real  estate  by  falsely  representing  to  her  that  such  deed 
was  merely  a  release  of  her  claim  for  damages  against  defend- 
ant snch  deed  is  invalid  as  between  snch  parties,  though  the 
plaintiff  was  able  to  read  such  deed,  but  did  not 

Kemery  v.  Zeiyler,  660^  669  (4). 
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DEMAHB— 

None  necessary,  where  defendant  becomes  a  fugitive,  or  converts 
money,  see  Embezzlement,  7;  Agar  v.  State,  234,  251  (13). 

Deeds. — Reformation, — ^Defendant's  preparation  of  a  reformed 
deed  and  his  presentation  thereof  to  the  plaintiff  together  with 
a  request  for  her  signature  l)efore  the  filing  of  his  cross-com- 
plaint asking  for  such  reformation,  constitutes  a  sufficient  de- 
mand. Chapman  v.  Lambert,  461,  468  (7). 

DEKUBBEBS- 

See  Pleading. 

DEPOSITIONS— 

Striking  out  parts  of,  ground  for  new  trial,  see  New  Tbial,  2; 
Bennett  v.  Root  Furniture  Co,,  606,  608  (3). 

DESCENT  AND  DISTBIBTJTION— 

1.  Widow, — Subsequent  Marriage, — Deeds, — Validity. — Sales  on  Ex- 
ecution.— Under  section  eighteen  of  the  act  "regulating  descents" 
(1  R.  S.  1852  p.  248),  providing  that  the  widow  of  a  husband 
dying  intestate,  who  shall  marry  a  second  or  subsequent  time, 
may  not  alienate  the  real  property  descending  from  such  dece- 
dent, a  deed,  or  mortgage,  of  such  real  estate  during  such  second 
marriage  is  void,  and  a  sale  thereof  on  an  execution  against 
such  widow  conveys  no  title;  and  if  she  should  convey  such 
land  in  violation  of  such  statute  she  may  recover  possession 
thereof  and  quiet  her  title  thereto.     Keinery  v.  Zeigler,  660,  663  (1) . 

2.  Remarrying  Widow.— Deeds.^Vnder  §3015  Bums  1908,  82R48 
R.  S.  1881,  providing,  among  other  things,  that  a  remarrying 
widow  may  not,  while  children  of  her  former  marriage,  or  their 
descendants,  are  living,  convey  real  estate  descending  to  her 
from  such  marriage,  a  deed  made  by  a  widow  having  living  chil- 
dren by  virtue  of  the  marriage  from  which  the  real  estate  to  be 
conveyed  descended  to  her,  is  void. 

Kemery  v.  Zeigler,  660, 664  (2) . 
DIBECTOBS— 

See   COBPORATIONS. 

DISMISSAIr- 

See  Action  ;  Appeai^ 

Failure  to  file  affidavit  of ^  residence  with  complaint  for  divorce 
causes,  see  Divorce, 

Of  action  to  sell  real  estate  to  pay  debts,  may  be  denied  by 
court,  see  Executobs  and  Adminibtbatobs. 

On  motion  to  direct  a  verdict,  only  the  favorable  evidence  con- 
sidered, see  Mabteb  and  Servant  30;  Balzer  v.  Waring,  585,  594 
(7). 

Motion  to  dismiss,  see  Work  and  Labor,  2. 

DIVOBCE— 

See  Bigamy. 

1.  Abandonment, — Complaint, — A  complaint  for  divorce  on  the 
ground  of  abandonment,  filed  on  March  25,  1908,  alleging  that 
defendant  abandoned  the  plaintiff  on  November  9,  1906,  is  insuf- 
ficient Surb  er  v.  Surb  er,  399, 400  ( 1 ) . 
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DIVOBCE— Continued. 

2.  Eridenre. — Appeal. — A  Judgment  against  plaintiff  in  a  divorce 
CHRe  will  not  be  disturbed  on  appeal,  for  a  want  of  evidence, 
wbere  tbere  is  some  evidence  in  support  of  the  judgment 

Surber  v.  Surber,  399,  400  (2). 

3-  Statute. — Affidavit  of  Residence, — Complaint, — Dismissal, — Sec- 
tion 10(56  Burns  lOaS,  §1031  R.  S.  1881,  providing  that  the  plain- 
tiff in  a  divorce  suit  shall,  with  his  petition,  "file  with  the  clerk 
of  the  court  an  affidavit"  giving  his  place  or  places  of  residence 
within  the  pnst  two  years,  is  mandatory ;  and  the  failure  to  file 
such  affidavit  with  the  complaint  renders  the  sulxsequent  decree 
granting  a  divorce  reversible,  and  requires  a  dismissal  of  the 
cause.  WilU  v.  Wills,  631,  632  (1). 

See  Railroads. 

1.  Estahlishment  of, — Final  Judgment. — Appeal. — A  judgment  es- 
tablishing a  drain  and  approving  the  assessments  therefor,  is 
final,  though  the  case  remains  on  the  docket  for  the  purpo:e  of 
carrying  out  such  judgment  Walh  v,  Eshelman,25^,2ijO  {5). 

2.  Final  Judgments. — Suits  to  Compel  Contractor  to  Follow  Sped- 
flcations, — An  order  enjoining  defendant  from  constructing  a 
drain  in  violation  of  the  specifications  in  his  contract  and  taxing 
costs  against  him,  made  in  a  suit  by  interested  landowners  to 
compel  a  drainage  contractor  to  construct  the  drain  according  to 
the  specifications  in  the  contract,  is  final;  and  an  appeal  lies 
therefrom.  Walb  v.  Eshelman,  253,  261  (6). 

3.  Public  Utility. — The  public  utility  of  a  proposed  public  drain 
does  not  depend  entirely  upon  the  area  drained  thereby,  the 
amount  of  travel  over,  or  the  length  of  highways  affected,  or  the 
cost  of  restoring  or  opening  a  waterway  for  the  passage  of  water. 

Wabash  R.  Co.  v.  Jackson,  487, 490,  (2) . 

4.  Asftcasmcnts. — Descriptions  of  Lands. — Sufficiency, — Forcrlos- 
ure. — Dosorli)tions  of  lands  in  a  drainage  assessment,  that  can  be 
made  certain,  are  sufficient;  and  in  a  suit  to  foreclose  the  lien 
thereof  correct  descriptions  may  be  supplied. 

Wabash  R.  Co.  v.  Jackson,  487, 401  (3). 

5.  Assessment  Liens, — Foreclosure. — Correct  in^f  Descriptions. — 
Under  §6144  Bums  1908,  Acts  1907  p.  508,  «5,  providing  that  if 
an  assessment  of  benefits  for  a  public  drain  is  not  paid  "the 
auditor  shall  place  the  same  on  the  delinquent  tax  duplicate, 
and  the  same  shall  be  collected  as  other  delinquent  state  and 
county  taxes  are  collected,"  drainage  assessments  can  be  collected 
only  by  such  method;  but  in  a  proceeding  by  the  purchaser,  at 
a  tax  sale,  to  enforce  the  lien  of  such  assessment,  a  defective 
description  may  be  corrected  and  such  lien  may  be  enforced 
against  the  proper  land  by  its  true  description. 

Wabash  R.  Co.  v.  Jackson,  487,  491  (4). 

6.  Railroad  Culverts. — Power  of  Court  to  Describe  Dimensions  of. 
— Appeal. — Where  an  issue  was  made  in  a  drainage  case  as  to 
the  dimensions  of  a  railroad  culvert  to  be  constructed  by  the 
railroad  company  as  a  part  of  such  drain,  and  no  motion  was 
made  to  modify  the  judgment,  and  no  offer  was  made  to  con- 
struct a  sufficient  culvert,  the  Supreme  Court  will  consider  that 
the  size  of  the  culvert  ordered  is  absolutely  required  for  c»irry- 
ing  off  the  waters  in  the  drainage  area;  and  the  question 
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DBAINS— Continaed. 

whether  the  company  has  a  discretion  as  to  the  kind  of  a  snf- 
ficient  culvert  to  be  constructed  is  not  presented. 

Watash  R,  Co.  v.  Jackson,  487,  492  (5). 

7.  Repairs. — Surveyors. — Liability  to  Contractors. — A  surveyor 
may  be  liable  on  his  official  bond  for  neglect  or  refusal  to  per- 
form any  duty  owing  to  a  contractor  in  repairing  drains. 

Clifton  V.  State,  ex  rel.,  33,  40  (10). 

8.  Failing  to  Keep  in  Repair. — Liability  of  Trustees  and  Survey- 
ors.— Bonds. — Township  trustees  and  county  surveyors  are  liable 
upon  their  official  bonds  for  failure  to  keep  ditches  in  repair. 

Clifton  Y.  State,  ex  rel,  33, 38  (6). 

9.  Repairs. — Contracts, — Construction  of. — Contracts  for  the  re- 
pair of  drains  must  be  construed  as  entire  and  not  as  capable  of 
completion  by  piecemeal;  and  the  contractor  cannot  justify  his 
failure  to  complete  the  work  at  the  time  specified  because  of  the 
weather,  or  of  labor  conditions. 

Clifton  Y.  State,  ex  rel,  33, 37  (3),  39  (3). 

10.  Repairs. — Surveyors. — Mandamus. — Complaint. — A  complaint 
to  compel  a  county  surveyor  to  accept  as  completed  a  certain 
ditch  which  relator  had  contracted  to  repair,  alleging  that  the 
contract  required  such  repairs  to  be  completed  by  September  1, 
1900,  but  that  it  was  understood  that  time  was  not  of  the  essence 
of  the  contract,  that  a  certain  part  of  the  repairs  were  completed 
at  such  date,  that  owing  to  labor  conditions  and  other  things  the 
other  parts  were  not  completed  at  such  time,  that  the  part  first 
completed  was  built  through  quicksand  and  that  neither  tiling 
nor  curbing  was  specified,  and  that  before  the  remainder  of  the 
work  was  completed  the  repairs  In  the  quicksand  portion  had 
been  destroyed  by  the  action  of  quicksand  and  other  things,  and 
demanding  that  such  surveyor  be  required  to  accept  such  repairs  • 
as  completed,  is  insufficient  Clifton  v.  State,  €x  rel.,  33,  37  (2) . 

11.  Repairs. — Assessments.  —  Deputy  Surveyors.  —  Lender  §9515 
Burns  lOOS,  Acts  1890  p.  119,  providing  that  "all  sei-vlces  now 
required  of  county  surveyors  by  law  may  be  done  by  any  regu- 
larly appointed  deputy  county  surveyor,"  a  deputy  county  sur- 
veyor may  make  assessments  for  repairs  of  public  drains. 

Clifton  Y.  State,  ex  rel.,  33, 35  (1). 

12.  Cost  of. — Life  Tenants. — Remaindermen. — Contribution. — The 
proportionate  amount  of  the  cost  of  a  permanent  public  drain 
should  be  borne  by  the  life  tenants  according  to  their  expectancy, 
and  by  the  remaindermen;  but  where  the  age  of  the  life  tenant 
is  not  shown  in  the  special  findings,  a  conclusion  that  such  tenant 
should  pay  half  the  expense  of  such  drain  cannot  be  disturbed  on 
appeal.  Kline  v.  Bowling,  521,  524  (3). 

13.  Cost  of. —Appeal. — Life  Tenants. — Remaindermen. — ^Where 
there  was  some  evidence  that  a  life  tenant  permitted  existing  tile 
drains  to  become  out  of  repair  and  this  fact  caused  an  increase 
in  the  assessment  for  the  construction  of  a  new  tile  drain  a 
finding  that  he  should  bear  half  the  cost  of  such  new  drain  and 
the  remaindermen  the  other  half  is  conclusive  on  appeal. 

Kline  v.  Bowling,  521, 520  (5) . 
BBUOOISTS— 

Indictment  for  selling  liquor,  see  Indictment  8. 
Sale  of  liquor  by,  see  Intoxicating  Liquobs. 
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DT7BESS— 

Avoidance  of  contract  because  of,  see GoRTBiLcrs, 3 ;  HaniaonTp.y, 

Addison,  380,  397  (6). 

1.  Imprisonment. — Es8€ntials, — ^To  free  a  transaction  from  the 
chnrjfe  of  duress  of  imprisonment  it  must  appear  tliat  there  was 
lawful  authority  for  the  arrest  and  that  there  was  a  Just  cause 
therefor  and  a  proper  purposa 

Harrison  Tp.  v.  Addison,  3S9, 396  (4). 

2.  Imprisonment. — Cause, — Evidenee. — Evidence  that  a  township 
truHtee  was  indicted  for  embezzlement  and  that  he  failed  on  his 
final  settlement  to  turn  over  $279.64  belonging  to  the  township, 
shows  a  just  cause  for  the  prosecution,  even  though  the  court 
found  defendant  not  gulity. 

Harrision  Tp.  v.  Addison,  389, 396  (5). 
EASEMENTS— 

See  Rxn^ROADS. 

Contracts  creating,  see  CJontracts  5. 

1.  Quieting  Titlc.^Xew  Trial— Action.^A  suit  lies  to  quiet  title 
to  an  easement;  and  a  new  trial  as  of  right  Is  demandable  in 
such  cases.  Hipes  v.  Doherty,  379,  381  (2). 

2.  Preseriptire  Right  to, — Adverse  Possession, — ^To  establish  a 
prescriptive  right  to  an  easement  over  the  lands  of  another,  it 
must  be  shown  that  the  way  has  been  used  continuously  for 
twenty  years,  adversely  to  the  owner,  under  a  claim  of  right,  and 
with  the  owner*8  acquiescence.      Oascho  v.  Lennert,  677,  679  (1). 

3.  Private  Ways. — Permissive  Use  of, — Presumptions. — Where  an 
owner  opened  a  way  upon  his  own  land,  for  his  own  use,  the  use 
thereof  by  another,  even  for  his  own  purposes.  Is  presumed  to 
be  i)ermisslve.  Oascho  v.  Lennert,  677,  680  (3). 

4.  Private  Ways. — Evidence. — Highxcays. — ^Evidence  that  an  own- 
er has  maintained,  upon  his  own  land,  a  private  way,  for  his  own 
use,  for  more  than  twenty  years,  that  plaintiff  used  it  continu- 
ously without  permission  or  objection  for  eleven  years,  that  prior 
thereto,  the  plaintiff's  grantors  used  such  way  by  permission,  and 
that  such  way  was  private,  does  not  support  plaintiff's  claim  of 
an  easement  therein  by  prescription,  nor  does  it  show  such  a  use 
as  to  constitute  such  way  a  public  highway. 

Oascho  V.  Lennert,  677,  681  (4). 
EMBEZZLEMENT— 
Of  checks,  see  Banks;  Agar  v.  Btate,  234,  248  (8). 

1.  Indictment. — Recitals. — An  Indictment  charging  that  defendant, 
"being  then  and  there  the  agent,  clerk,  servant  and  employe  [of 
a  trust  company]  and  having  *  *  *  by  virtue  of  said  em- 
ployment ♦  ♦  ♦  the  control  and  possession  of  one  bank  check 
*  *  *  fti  the  sum  of  $515.20  ♦  ♦  *  payable  to  the  order 
of  Henry  E.  Agar,  secretary,  which  said  check  was  *  ♦  *  the 
pror^rty  of  said  trust  company,"  sufficiently  charges  that  de- 
fendant was  agent  of  such  trust  company,  that  he  received  the 
check  in  such  en  pa  city  and  the  check  belonged  to  such  trust 
company,  technical  forms  of  Indictment  being  disregarded,  where 
the  substantial  merits  of  the  case  have  been  determined.  Axtell 
V.  State,  173  Ind.  711,  overruled  Agar  v.  State,  234,  246  (1). 

2.  Indictment. — Conclusions. — Oumership. — ^An  allegation  In  an  In- 
dictment that  the  check  In  question  was  "the  property  of  said 
trust  company"  states  a  fact  and  not  a  conclusion. 

Agar  v.  State,  234, 245  (4). 
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3»  Indictment. — Desoriptio  Pers<mae. — An  iDdictment  alleging  that 
the  check  in  question  was  made  payable  to  defendant  "Henry  E. 
Agar,  secretary,"  and  that  it  was  **the  property  of  said  trust 
company,"  shows  that  the  check  did  not  belong  to  defendant. 

Agar  v.  State,  234, 245  (5) . 

4.  Fraudulent  Conversion. — Instruction. — In  a  prosecution  for  the 
embezzlement  of  a  check,  an  instruction  that  "in  determining 
whether  or  not  there  exists  a  felonious  Intent"  the  jury  may  con- 
sider "whether  or  not  defendant  intended  to  remit  to  his  employ- 
er by  his  own  personal  check  on  such  account,"  is  not  erroneous, 
though  the  defendant  by  custom  had  converted  such  checks,  the 
real  question  being  whether  the  defendant  at  the  time  intended 
fraudulently  to  convert  such  check  to  his  own  use. 

Agar  v.  State,  234, 247  (6). 

6.  Motive. — Insolvency  of  Defendant. — Instructions. — In  a  prose- 
cution for  embezzlement,  an  instruction  that  the  defendant's  in- 
solvency may  be  considered  on  the  question  of  his  motive  is  not 
erroneous.  Agar  v.  State,  234,  249  (9). 

6.  Indictment. — Evidence. — Names. — Variance. — Forgery. — An  In- 
dictment charging  that  defendant  embezzled  a  check  made  pay- 
able to  "Henry  E.  Agar,  secretary,"  is  sustained  by  evidence  of 
the  embezzlement  of  a  check  made  payable  to  "H.  E.  Agar, 
Sec'y,"  and  by  evidence  showing  the  persons  were  the  same  and 
that  "Sec*y"  meant  "secretary,"  a  different  rule  obtaining  In 
forgery  cases.  Agar  v.  State,  234,  250  (12). 

7.  Demand.^Fraudnlent  Conversion. — Fugitives.— "So  demand  is 
necessary  where  defendant  becomes  a  fugitive  from  the  State,  or 
fraudulently  converts  another's  money  to  his  own  usa 

Agar  v.  State,  234, 251  (13) . 
EICPLOYEBS'  LIABILITY  ACT^ 

See  Constitutional  Law  9,  10;  Masteb  and  Sebyant. 

EQUITY— 

See  Pabtnebship  ;  Waste. 

Innocent  Persons. — Loss  hy. — ^Where  one  of  two  equally  Innocent 
persons  must  suffer  a  loss,  he  who  puts  it  in  the  power  of  one, 
or  confers  the  apparent  authority  upon  one,  to  injure  another, 
must  bear  the  loss. 

Larue  y.  American,  etc^  Engine  Co.,  609, 619  (7) . 

ESTATES— 

See  Life  Estates  ;  Waste. 

ESTOPPEL— 

Presenting  question  of,  on  appeal,  see  Appeal,  11;  Rupel  v.  Ohio 

(HI  Co.,  4,  12  (ST). 
By  failing  to  object  to  change  of  venue,  see  CIIoubts  7 ;  Daniels  v. 

Bruce,  151,  158  (6). 

1.  Agents*  Declarations. — ^A  principal  Is  estopped  by  the  acts  and 
declarations  of  his  agent  within  the  general  scope  of  his  em- 
ployment Larue  v.  American,  etc..  Engine  Co.,  609,  620  (9). 

2L  Contracts.  — Consideration.  — Parol  Modifications. — ^Defendant's 
conduct  in  recognizing  and  acting  In  accordance  with  an  oral 
modification  of  a  partnership  agreanent  estops  him  from  ques- 
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tlonini?  the  snffideDcy  of  the  consideration  for  such  modification 
or  from  asserting  that  such  contract  is  void  for  uncertainty. 

Robinson  v.  Homer,  226, 234  (5) . 

3.  Deeds. — Warranty, — Remarrying  Widows, — A  remarrying  wid- 
ow is  not  estopi)od  by  the  covenants  contained  in  a  warranty 
deed  executed  by  her  in  violation  of  §3015  Burns  1908,  §284$ 
R.  S.  1881,  providing  that  a  remarrying  widow  may  not  convey 
real  estate  descending  to  her  by  virtue  of  a  former  marriage, 
wliile  children  of  such  marriage,  or  their  descendants,  are  alive. 

Kemery  v.  Zeigler,  060, 607  (3). 

EVIDENCS— 

Presentation  of,  in  brief  on  appeal,  see  Appeal  27-31. 

Not  weighed  on  appeal,  see  Appeal  40. 

In  prosecution  for  bigamy,  see  Bigamy  1,  2;  Lesueur  ▼.  fiTtoto,  448. 

Burden  of  proof  In  bigamy  case,  see  Bigamy  2;  Lesueur  y.  State, 
448,  455  (5). 

Burden  of  proof  on  defendant  to  show  that  collision  was  unavoid- 
able by  use  of  highest  practicable  care,  see  Cabbiebs  5;  Indiana 
Union  Traction  Co,  v.  Maker,  289,  297  (7). 

Parol,  not  admissible  to  vary  plain,  written  contract,  but  is  to  ex- 
plain ambiguous  one,  see  CJontracts  24;  DriscoU  v.  Penrod,  19, 
23  (2). 

Showing  avoidance  of  contract  by  infant,  see  Contracts,  27;  Indi- 
ana Union  Traction  Co.  v.  Maker,  289,  295  (5). 

In  criminal  cases,  see  Cbiminal  Law. 

Abbreviations  of  names,  see  Criminal  Law,  12. 

Opinions  as  to  value  of  land,  see  Deceit. 

In  divorce  cases,  see  Divorce. 

Of  duress,  see  Duress. 

In  suit  to  establish  easement,  see  Easements,  4;  Oascho  y.  Len- 
nert,  077,  681  (4). 

Declarations  of  agent,  see  Estoppel,  1. 

In  allowances  to  attorney  for  services,  see  Execxjtors  and  Admin- 
istratobs. 

In  prosecution  for  presenting  false  claim  against  county,  see  Fause 
Pretenses. 

In  actions  for  insurance,  see  Insurance. 

Of  sales  by  druggists,  see  Intoxicating  Liquors. 

To  correct  judgment,  see  Judgment,  3;  Wills  v.  Wills,  631. 
634   (2). 

In  personal  injury  cases,  see  Master  and  Servant. 

Burden  of  proving  contributory  negligence,  on  defendant,  see  Neg- 
ligence, 2;  Balzer  v.  Waring,  585,  597  (8).  . 

In  cases  of  rape,  see  Rape. 

In  actions  against  railroads,  see  Railroads. 

In  prosecutions  for  cheating  by  false  weights,  see  Weights  and 
Measures,  2;  Lipsckitz  v.  State,  673,  675  (3). 

In  actions  for  work,  see  Work  and  Labor. 

1.  Judicial  Notice,— Action  of  the  Element s.^-Ckmrts  take  judicial 
notice  of  the  action  of  the  elements,  that  ditches  will  fill  up,  that 
grass  and  othw  obstructions  to  ditches  wUl  make  great  progress 
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in  two  yeare,  and  that  only  by  making  repairs  on  ditches  approx- 
imately within  the  time  fixed  can  they  be  kept  open  and  the  ben- 
efits received  for  which  the  assessments  were  made. 

Clifton  V.  Btate,  ex  reh,  33, 38  (5). 

2.  Bdle8, — Memoranda.— Triplicate  Statements,— Where  a  parol  or- 
der for  lumber  was  taken  by  plaintifTs  clerk  and  was  reduced  to 
writing,  given  to  a  yard  clerk  and  by  him  to  a  loader,  who  re- 
turned it  to  the  clerk  who  made  a  triplicate  copy  thereof  setting 
out  the  names  of  the  clerk  rweivlng  the  order,  the  name  of  the 
person  checking  the  load,  the  name  of  the  driver,  the  place  of 
delivery,  the  number  of  pieces,  the  kind  and  dimensions  thereof, 
the  number  of  feet,  the  price  of  the  several  kinds  and  the  total 
price,  one  of  such  triplicates  being  delivered  to  the  customer,  any 
of  such  triplicates  is  admissible  in  evidence,  as  a  part  of  the 
res  gestae,  in  an  action  for  the  value  of  the  lumber  sold,  for  the 
purpose  of  showing  the  amount  of  lumber  sold. 

Federal  Union  Surety  Co.  v.  Indiana,  etc,  Mfg.  Co.,  328,  330  (1), 
332  (1). 

3.  Triplicate  Writings. — Notice  to  Produce.— Where  triplicate 
writings  are  made  at  the  same  time  and  by  the  same  process, 
they  are  all  regarded  as  originals ;  and  It  is  useless  and  unneces- 
sary to  give  notice  to  the  defendant  to  produce  the  one  in  de- 
fendant's possession. 

Federal  Union  Surety  Co.  v.  Indiana,  etc.,  Mfg.  Co.,  328,  331  (2). 

4.  Sales.  —  Memoranda.  —  Witnesses.  —  Refreshing  Memory. — A 
teamster  who  delivered  lumber  to  a  customer  may  testify  as  to 
the  delivery  thereof;  and  may  refresh  his  memory  by  using  a 
slip  made  by  his  employer's  clerk  showing  the  particular  kinds 
of  lumber  delivered. 

Federal  Union  Surety  Co.  v.  Indiana,  etc.,  Mfg.  Co.,  328, 332  (3). 

5.  Admissions. — Indebtedness. — Sureties. — In  an  action  against  the 
surety  of  a  contractor,  evidence  of  admissions  of  the  contractor 
is  admissible  showing  that  he  promised  to  mail  a  check  as  soon 
as  the  contract  was  completed. 

Federal  Union  Surety  Co.  v.  Indiana,  etc.,  Mfg.  Co.,  328, 332  (4). 

6.  Opinions. — Experts. — Value  of  Lumber. — One  who  has  been  a 
dealer  in  lumber  all  his  business  life  is  competent  to  give  an  o])in- 
ion  as  to  the  value  of  the  lumber  in  controversy ;  and  such  value 
is  a  proper  subject  for  expert  evidence. 

Federal  Union  Surety  Co.  v.  Indiana,  etc.,  Mfg.  Co.,  328, 333  (5). 

7.  Conclusions. — Offers  of  Proof, — An  offer  of  proof  should  state 
the  facts  to  which  the  witness  will  testify  in  answer  to  the 
question  propounded,  mere  conclusions  therein  rendering  harm- 
less any  error  in  sustaining  an  objection  to  the  question. 

Mal(me  v.  State,  338, 343  (4) . 

EXCEPTIONS,  BILLS  OF^ 

See  Appeal,  7-10. 

In  criminal  cases,  see  Criminal  Law. 

1.  Instructions. — Including  in  General  Bill. — ^Where  a  precipe  for 
a  transcript  excepted  "the  bill  of  exceptions  containing  the 
court*s  instructions  to  the  Jury,  together  with  the  reporter's  long- 
hand transcript  of  the  evidence  and  its  incidents,"  and  the  clerk 
certified  that  the  transcript  so  made  contained  copies  of  all  pa- 
pers and  entries  "except  that  the  bill  of  exceptions  containing 
the  evidence  and  the  court's  instructions  to  the  Jury  Is  the  origi- 
nal," it  is  evident  that  appellant  has  attempted  to  make  the  in- 
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Btructlons  a  part  of  the  original  bill  of  ezoeptions,  and  to  bring 
tbem  into  the  record  as  a  part  of  such  bUL 

Retaek  v.  Harbart,  441. 443  (1). 

2.  Time  for  Filing. — Foir  Secured. — ExtensionM, — iippea/.^Where 
time  be.vond  the  term  for  the  filing  of  a  bill  of  exceptions  was 
not  granted  until  several  days  after  the  overruling  of  the  mo- 
tion for  a  new  trial,  the  grant  Is  void;  and  subsequent  exten- 
sions of  such  time  will  not  operate  to  render  valid  a  bill  of  ex- 
ceptions filed  under  such  authority. 

Stremmel  v.  Qaar,  Bcott  d  Co.,  600, 601  (1). 

S.  Time  for  Filing^—Extensionn. — How  Shoum. — Extensions  of 
time  for  the  filing  of  bills  of  exceptions,  when  granted  in  vaca- 
tion, can  only  be  shown  by  the  bill  of  exceptions. 

Stremmel  v.  Qaar,  Bcott  d  Co.^  600, 602  (2). 

EXECUTION— 

See  Exemptions. 

Sale  on«  conveys  no  title,  where  execution  defendant,  a  remarry- 
ing widow,  had  none,  see  Descent  and  Dibtbibution^  1,  2;  Kern- 
el y  V.  Zeigler,  660,  663  (1). 

EZEGXJTOBS  AND  ADMZHISTBATOB&- 

As  to  jndjnnents  against,  in  actions  by,  for  death  of  decedent,  see 
Costs,  2;  Brooks  T.  Muncie,  etc.,  Traction  Co.,  208,  307  (9). 

Circuit  courts  have  jurisdiction  in  action  by  administrator  to  con- 
vert real  estate  to  pay  debts,  see  Courts,  5;  DanieU  v.  Bruce, 
151,  157  (4). 

1.  Sales  of  Real  Estate  to  Pay  Debts.— Action.— Jur(s4iction.— 
Change  of  Venue. — A  proceeding  by  an  administratrix  to  sell 
real  estate  for  the  payment  of  decedent's  debts  is  a  civil  action, 
the  exclusive  original  Jurisdiction  of  which  is  in  the  court 
issuing  the  letters  of  administration;  and  a  change  of  venue 
from  the  county,  or  a  change  of  judge  is  demandable. 

Daniels  v.  Bruce,  151, 153  (1),  156  (1). 

2.  Bales  of  Real  Estate  to  Pay  Debts.— Artions.—DismtJfsah— The 
trial  court  may  refuse  to  permit  an  administratrix  to  dismiss  an 
action  to  subject  decedent's  real  estate  to  the  payment  of  his 
debts,  such  administratrix  being  an  arm  of  the  court  and  being 
subject  to  the  court's  orders.  Daniels  v.  Bruce,  151, 158  (7). 

3.  Allowances. — Revicto  by  Other  Court. — Attorneys. — In  an  action 
by  an  administratrix  to  subject  decedent's  real  estate  to  sale  for 
the  payment  of  his  debts,  allowances  made  by  a  prior  court, 
previous  to  a  change  of  venue,  to  the  former  executor  and  to  his 
attorneys  may  be  reduced;  and  where  there  is  some  evidence 
suHtaining  such  finding,  the  Judgment  will  not  be  disturbed  for 
want  of  evidence.  Daniels  v.  Bruce,  151, 159  (8). 

4.  Allowances. — Evidence. — Appeal. — ^The  trial  court's  Judgment  as 
to  the  number  and  amount  of  allowances  shown  by  the  evidence 
to  be  chargeable  against  an  estate  will  not  be  disturbed  on  ap- 
peal unless  an  affirmative  showing  of  error  is  made. 

Daniels  v.  Bruce,  151, 160  (9). 

EXEMPTIONS— 

Claiming  of,  by  householder,  see  Appeal,  5;  Fairfield  Shoe  Co.  ▼. 
Olds,  526,  530  (4). 

Voluntary  Assignments.— Sales.— Merchandise  in  Bulk.— Partner- 
ship.—A  partner  who  is  a  resident  householder  of  the  State  and 
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who  purchases  his  copartner's  interest  In  a  stock  of  merchandise 
without  complying  with  the  terms  of  section  one  of  the  act  of 
1909  (Acts  1909  p.  122),  providing  that  all  sales  of  merchandise 
in  bulk  shall  be  void  except  under  certain  conditions,  is  entitled 
to  an  exemption  of  property  of  the  value  of  $000  by  virtue  of 
the  exemption  statute  (§745  Burns  1908.  §703  R.  S.  1881)  and 
the  voluntary  assignment  statutes  (§3314  Burns  1908,  §2(570  R. 
S.  1881) .  Fairfield  Shoe  Co.  v.  Olds,  520, 530  (3) . 

EZPEBTS— 

See  Evidence. 

EXTRADITION^ 

Interstate  Rendition, — Claiming  Benefit  of  Laws  for, — ^A  citizen  of 
a  sister  state  cannot  claim  the  benefits  of  the  laws  of  this  State 
on  the  subject  of  interstate  rendition,  where  he  voluntarily, 
though  without  knowledge  of  his  legal  rights,  returned  to  this 
State  to  answer  a  criminal  charge. 

Lesueur  v.  State,  448, 452  (2) . 

I-ACTOBY  ACT— 

See  Master  and  Servant*  Statutes. 

faijSe  claims— 

Presenting,  see  Criminal  liAW. 

7ALSE  PBETENSES— 

1.  Excessive  Claims  Against  Counties. — Statutes. — Section  2586 
Burns  1908,  Acts  1005  p.  584,  §075,  providing  that  "whoever, 
knowing  the  same  to  be  false  or  fraudulent,  makes  out  or  pre- 
sents for  payment  or  certifies  as  correct  to  ♦  ♦  ♦  the  county 
auditor  or  the  board  of  commissioners     ♦     ♦     ♦     ^ny   claim, 

•  ♦  ♦  false  or  fraudulent,  for  tlie  purpose  of  procuring  the  al- 
lowance of  the  same  or  an  order  for  the  payment  thereof,"  shall, 
on  conviction,  be  imprisoned,  etc.,  includes  excessive  claims  as 
well  as  claims  wholly  false.  Badcry,  State,  2(j8,ZI1  (1). 

2.  Knotrledge. — Indictment. — An  Indictment  charging  that  defend- 
ant "unlawfully,  feloniously  and  knowingly  made  out  and  filed 

•  ♦  ♦  a  certain  false  and  fraudulent  claim,"  and  that  the  Wina- 
mac  Bridge  Company,  of  which  he  was  the  general  manager,  had 
"no  just  or  lawful  demand  therefor  against  the  county  as  he 
then  and  there  wel!  knew,"  sufficiently  charges  that  defendant 
knew  of  its  falsity.  Bader  v.  State,  268, 272  (3). 

8.  Fraudulent  Claims  Against  County. — Indictment. — Copies. — 
Quotation  Marks.— An  indictment  for  the  filing  of  a  false  claim 
against  a  county,  charging  that  defendant  filed  a  claim  "of  the 
tenor  following."  and  setting  out  a  copy  thereof  except  the  veri- 
fication, but  which  copy  Is  not  enclosed  within  quotation  marks, 
eufllciently  sets  out  the  claim  upon  which  the  prosecution  was 
founded ;  and  mere  omission  of  quotation  marks  or  mistakes  in 
grammar,  spelling  or  punctuation  will  not  vitiate  an  indictment 
or  aflBdavit  Bader  y.  State,  268,  273  (4). 

4.  Names. — Evidence. — Fnder  an  indictment  charging  defendant, 
who  was  general  manager  of  the  Wlnamac  Bridge  Company,  with 
filing  a  false  claim  against  a  certain  county,  a  claim  verified  by 

Vol.  176-47 
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the  "Wliianiac  Bridge  Company,  by  C.  L.  B.,**  is  admissible,  wliere 
it  is  ttie  claim  set  out  in  tiie  indictment  and  whicti  was  verified 
and  filed  by  defendant  Bader  v.  fif^afc,  208,273  (6). 

5.  Prcftcnting  Faltte  Claims. — "Ycrification.^^ — Indictment. — ^The 
verification  of  a  claim  does  not  constitute  a  part  of  the  claim 
proi>er ;  and  an  indictment  for  presenting  a  false  claim  need  not 
set  out  such  verification.  Badcr  v.  fi/a<c,  268, 274  (8). 

6.  Presenting  False  Claims. — Evidence. — Bridge  Contracts. — ^In  a 
prosecution  for  the  filing  of  a  false  claim  for  the  building  of  a 
bridge,  the  commissioners'  record,  showing  the  filing  of  a  peti- 
tion for  the  construction  of  such  bridge,  the  bids  and  the  con- 
tract are  admissible  in  evidence;  and  the  specifications  and  the 
blue  print  are  also  admissible  where  they  are  part  of  the  con- 
tract Bader  v.  State,  268, 276  (9 ) . 

7.  Presenting  False  Claims. — Bridges. — Expert  Evidence. — In  a 
prosecution  for  preeeuting  a  false  claim  against  a  county  for  the 
construction  of  a  bridge,  testimony  by  an  expert  engineer  as  to 
the  weight  of  the  bridge  and  as  to  the  particulars  in  which  the 
contractor  failed  to  comply  with  the  contract.  Is  admissible. 

Bader  v.  State,  268, 277  (10). 

8.  Presenting  False  Claims. — Bridges. — Consideration  of  Cost  of. — 
Jury. — In  a  prosecution  for  presenting  to  a  county  a  false  claim 
for  the  construction  of  a  bridge,  the  Jury  may  consider  the  value 
of  the  material  left  out  of  the  bridge,  and  the  difference  in  cost 
of  the  bridge  as  constructed  and  as  contracted  for,  but  the  value 
of  the  bridge  as  constructed  is  irrelevant 

Bader  v.  State,  268, 278  (11). 

9.  Presenting  False  Claims. — Powers  of  Boards  of  Commissioners. 
— Instructions. — In  a  prosecution  for  presenting  to  a  county  a 
false  claim  for  the  construction  of  a  bridge,  instructions  that 
the  board  of  commissioners  has  no  power  to  vary  such  contracts 
except  when  in  session  are  not  prejudicial,  where  there  was 
some  evidence  that  defendant  had  spoken  to  members  of  the 
board  in  respect  to  certain  modifications  of  the  contract 

Bader  v.  State,  268, 278  (12). 

FALSE  BEPSESENTATIONS— 

See  DECErr;  Fraud. 

In  procuring  deed,  see  Deeds. 

FEES  AND  SALABIES— 

Diminishing  of,  see  Officers. 

FELONIES— 

See  Criminal  Law. 

FENCES— 

Cost  of  Constructing. -^-Life  Tenants. — Remaindermen. — Contrtbu- 
tion. — In  a  suit  by  a  life  tenant  against  remaindermen  for  con- 
tribution for  the  cost  of  a  partition  fence,  a  special  finding  that 
such  fence  did  not  constitute  a  permanent  improvement  and  that 
it  was  made  necessary  because  of  the  life  tenan*  s  neglect,  Justi- 
fies a  conclusion  of  law  for  the  remaindermen. 

Kline  v.  DotcUng,  521, 524  (2),  525  (2). 
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May  be  remitted  by  Governor,  but  costs  may  not  be,  see  Constitu- 
tional Law,  14;  Ryan  v.  State,  281,  282  (1). 

FIBEKEN— 

Injury  of,  because  of  defective  streets,  see  Municipal  Corpora- 
tions, 21;  City  of  Valparaiso  v.  Chester,  G3G,  (UO   (4). 

FIBES— 

See  Hailboads. 

Setting  of,  by  railroads,  see  Damages. 

FOBECLOSITBE— 

See  Mortgages. 

Of  drainage  assessment,  see  Drains. 

FOBFEITtTBES — 

See  Insurance;  Hailboads. 

May  be  remitted  by  Governor,  but  costs  may  not  be,  see  Constitu- 
tional Law,  14;  Ryan  v.  State,  2JS1,  282  (1). 

FOBOEBY^ 

See  Criminal  Law. 

Uttering  False  Receipts. — Indictment, — An  Indictment  charging 
that  defendant  unlawfully,  feloniously,  falsely  and  fraudulently 
raised,  changed,  defaced  and  altered  a  certain  receipt  for  money 
purjwrting  to  have  been  executed  by  another  with  intent  to  de- 
fraud certain  persons,  is  sufficient 

State  V.  Whiteneck,  404,  409  (4). 

FOBMEB  ADJUDICATION— 

See  Judgment. 

FBAXTD— 

See  Deceit;  Fraudulent  Conveyances;  Insurance;  Mortgages; 

Weights  and  Measures. 
Vitiates  contract,  see  Contracts,  6;  Kemery  v.  Zcigler,  6(50,  G72  (5). 
In  procuring  deed,  see  Deeds. 

False  Representations. — How  Alleged. — Complaint. — A  complaint 
alleging  that  defendant,  to  induce  the  plaintiff  to  buy  certain 
property,  falsely  and  fraudulently  represented  that  there  were 
no  liens  thereon ;  that  he  made  an  affidavit  that  the  property  was 
free  from  liens,  that  the  plaintlflP  believed  such  representations 
and  was  induced  thereby  to  purchase  such  property,  that  such 
representations  were  made  with  the  intent  to  deceive,  that  at  the 
time  of  his  purchase  he  knew  nothing  of  the  liens  on  such  prop- 
erty, and  that  he  was  subsequently  compelled  to  pay  a  tax  lien 
thereon,  to  his  damage  In  a  certain  sum,  sufficiently  shows  that 
the  representations  were  untrue.  Thomas  y.  Friedman,  673. 

FBAtTDS,  STATtTTE  OF— 

Parol  contracts  for  commissions  for  sale  of  land,  unenforceable,  see 
Contracts,  7-10. 
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Setting  Aside, — Sureties. — Payment  of  Debt. — Ordinarily  a  surety 
must  i>ay  bis  suretyship  debt  before  he  can  maintain  a  suit  to 
set  aside  his  principars  alleged  fraudulent  conveyance. 

Walker  v.  State,  ex  rel.,  40. 67  (14) . 

FTJGinVBS— 

See  ExTRADrrioN. 

Proceedings  in  absence  of,  see  Criminal  Law,  32. 

GAS  AHD  OIL— 

See  Mines  :  Landlobo  and  Tenant. 

GXTABBIAK  AHD  WABI>— 

1.  Investment  of  Funds. — Trust  Companies, — Statutes. — Section 
4953  Burns,  subdv.  6,  1908,  Acts  1893  pw  344,  §10,  providing  that 
**the  directors  of  any  such  corporation  [trust  company]  shall 
have  discretionary  power  to  Invest  all  moneys  received  by  it 
*  *  *  in  trust  in  any  such  personal  securities  as  are  not  here- 
inafter expressly  prohibited'*  and  shall  be  responsible  for  the 
value  and  genuineness  thereof  at  the  time  the  investment  is 
made,  except  that  such  company  shall  not  be  responsible  for  any 
investment  specifically  ordered  by  any  court,  or  by  will,  or  other 
instrument,  does  not  give  trust  companies  discretionary,  Irre- 
8iK>nsible  power  to  invest  a  ward's  money  in  securities,  but  mere- 
ly gives  to  them  the  same  discretionary,  responsible  power  that 
is  accorded  to  individuals  acting  in  the  same  capacity. 
Indiana   Trust  Co.  v.   Griffith,  G43,  647   (1),  650   (1),  651    (1). 

652,  (1). 

2.  Investments. — ^It  is  not  necessary,  in  the  absence  of  a  statutory 
provision  to  that  effect,  for  a  guardian  to  obtain  an  order  of  the 
court  before  Investing  his  ward's  funds;  but  investments  with- 
out such  an  order  are  made  at  his  risk. 

Indiana  Trust  Co.  v.  Griffith,  643, 648  (2). 

3.  Investments,— \  guardian  is  required  to  use  the  prudence,  dis- 
cretion and  intelligence  exercised  by  ordinarily  prudent  men  in 
regiird  to  the  i)ermanent,  but  not  speculative,  use  of  their  funds. 

Indiana  Trust  Co.  v.  Griffith,  043, 049  (3). 

4.  Investments. — Court  Orders. — A  guardian  is  not  liable  for  in- 
vestments of  his  ward's  money,  where  such  investments  were  or- 
dered by  the  court  Indiana  Trust  Co.  v.  Griffith,  643, 650  (4>. 

5.  Investments. — Stoeks.^X  guardian  investing  practically  the 
whole  of  his  ward*s  estate  in  fluctuating  stocks  and  bonds  cannot 
justify  himself  on  the  ground  that  an  ordinarily  prudent  person 
would  do  likewise  with  his  own  estate. 

Indiana  Trust  Co.  v.  Griffith,  043,  653  (7). 

6.  Investments. — Current  Reports. — The  ex  parte  approval  of  a 
guardian's  current  reports  constitutes  prima  faeie  proof  of  their 
correctness;  but,  at  any  time  before  final  settlement,  they  may 
be  set  aside,  corrected,  or  modified  if  justice  demands  it 

Indiana  Trust  Co.  v.  Griffith,  643, 654  (8). 

TTAHKAR  GOBPUS— 

1.  Waiver  of  Writ. — The  defendants*  appearance  and  their  filing 
of  a  demurrer  to  plaintiff's  complaint  for  the  custody  of  plain- 
tiff's child,  constitute  a  waiver  of  the  issuance  of  a  writ  of 
habeas  eorpus.  Watts  v.  Watts,  334,  335  (1). 

2.  Custody  of  Child. — Action. — ^An  action  for  the  custody  of  her 
child,  brought  directly  by  the  mother,  partakes  of  the  nature  of 
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an  action  in  habeas  corpus,  and  may  properly  be  bronght  by  the 
mother  in  her  own  right  Watts  v.  Watts,  334, 336  (2). 

3.  Verification.— Waiver, — The  failure  to  question  the  sufficiency 
of  an  unverified  complaint  for  the  custody  of  a  child,  by  a  mo- 
tion to  strike  from  tlie  files,  or  otherwise,  waives  any  question 
as  to  the  want  of  verification.  Watts  v.  Watts,  334, 336  (3). 

4.  Custody  of  Children. — Complaint. — ^A  complaint  by  a  parent  for 
the  custody  of  a  child  showing  that  defendants  are  immoral  and 
unfit  to  have  the  custody  of  children,  is  sufficient. 

Watts  V.  Watts,  334, 336  (4). 
HABMLESS  EBBOB— 

See  Appeal. 

HIGHWAYS— 

By  user,  see  Easements,  4. 
As  to  crossings,  see  Railboaos. 

HOHICIDE— 

Murder.— BuUets.^Mistake  in,  hy  Clerk, — Notice.— Failure  to  Ob- 
ject.— ^Where  the  clerk  of  the  court  had  the  custody  of  certain 
ballets  to  be  introduced  as  evidence  in  a  murder  case  and  by 
mistake  other  bullets  were  substituted,  the  defendant  cannot  com- 
plain thereof  for  the  first  time  in  his  motion  for  a  new  trial, 
where  his  attorneys  knew  thereof  during  the  argument  to  the 
Jury,  the  defendant  being  required  to  object  at  the  earliest  op- 
portunity. Bohall  V.  State,  566, 567  (2) . 

HOXTSEHOLDEBS— 

See  Exemptions. 

HT7SBAND  AKB  WIFE— 

See  Bigamy;  Descent  and  Distbibtjtion. 

Support  of  Husband. — Property  Rights. — A  married  woman  is  un- 
der no  legal  duty  to  support  her  husband ;  and  a  wife's  property 
Is  not  subject  to  his  wishes  nor  for  the  payment  of  his  debts. 

Supreme  Council,  etc.,  v.  Grave,  356, 369  (10) . 

IMPBISONMENT— 

Duress  by,  see  Dubess. 

INDICTMENT— 

See  Criminal  Law;  Embezzlement;  Raful 

In  wrong  name,  see  Cbiminal  Law. 

For  presenting  false  claim  against  county,  see  False  Pbetenses. 

For  forgery,  see  Fobqebt;  State  v.  Whiteneck,  404,  409  (4). 

Of  druggist  for  sale  of  liquor,  see  Intoxicating  Liquobs. 

For  cheating  by  false  weights,  see  Weights  anu  Measubes. 

1.  Allegations. — Certainty. — No  more  certainty  is  required  in  crim- 
inal pleading  than  in  civil,  the  requirement  in  criminal  pleading 
being  that  the  allegations  be  certain  to  a  common  Intent. 

Agar  v.  State,  234, 244  (2) . 

2.  Sufficiency. — ^An  indictment  whose  allegations  are  sufficient  to 
apprise  the  defendant  of  the  nature  and  cause  of  the  charge 
against  him  is  sufficient  Agar  v.  State,  234, 245  (3). 
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8.  Certainty. — ^An  indictment  is  sufficient  where  the  offense  is 
charged  with  sach  certainty  that  a  Judgment  of  conviction  may 
be  pronounced  on  the  merits  of  the  ease. 

Btate  Y.  Cameron,  385, 3S8  (4). 
4b    Knowledge. — Where  the  statute  makes  knowledge  an  ingredi- 
ent of  a  crime,  it  must  be  charged  in  the  indictment 

Bader  v.  State,  268, 271  (2). 

6.  Affldarit. — Suglciency, — An  affidavit  charging  defendant  with 
the  commission  of  a  crime,  stating  the  facts  with  such  a  degree 
of  certainty  that  the  court  may  pronounce  Judgment  according 
to  the  right  of  the  case,  is  sufficient  no  greater  certainty  being 
required  than  in  civil  pleading.       Lipschitz  v.  State,  G73»  €74  (1). 

6L  Al>breviati<M$. — Evidence. — Variance.— An  indictment  using  a 
coDunon  abbreviation  for  a  Christian  name  instead  of  the  full 
name  is  not  bad  for  that  reason ;  and  evidence  that  the  persoo 
was  usually  known  by  the  abbreviated  name,  or  commonly  used 
such  abbreviated  name,  sustains  the  indictment 

State  V.  Whiteneck,  404, 408  (3). 

7.  Motion  to  Qua9h. — Failure  of  Record  to  Shotc  That  Indictment 
WoM  Endorsed  **A  True  Bill*'— A  failure  of  the  order  book  to 
show  that  the  indictment  on  which  defendant  was  convicted  was 
endorsed  "a  true  bill,"  cannot  be  questioned  on  a  motion  to 
quash  the  indictment  Hoffman \.  State,  28^,  285  (2). 

8b  Following  Statute.— Judicial  Notice. — Druggists. — Intoxicating 
Liquors. — Ordinarily  it  is  sufficient  to  charge  a  crime  in  the  lan- 
guage of  the  statute;  and  it  is  unnecessary  to  allege  facts  of 
which  the  courts  take  Judicial  notice,  such  as  that  unlicettsed 
druggists  cannot  lawfully  sell  liquor. 

State  T.  Cameron^  385^  388  (3). 

9.  Indictment. — Offering  Diseased  Horse  for  Sale. — Statutes.— 
Under  §2508  Burns  1908,  Acts  1907  p.  100,  providing  that  •Who- 
ever shall  offer  for  sale  ♦  ♦  •  any  horse  •  •  •  knowini? 
the  same  to  be  •  ♦  •  'broken  winded,'  •  •  •  and  shall 
conceal  the  existence  of  such  disease  from  the  person  to  whom 
he  is  offering  such  animal  for  sale"  shall  be  fined,  an  indictment 
charging  that  defendants  did  "unlawfully  offer  for  sale  ♦  ♦  ♦ 
a  certain  horse  for  $165.90  *  *  -*;  that  said  horse  was  then 
and  there  ^broken  w^ded,'  said  [defendants]  then  and  there  well 
knowing  said  horse  to  be  'broken  winded*  ♦  ♦  •  and  did  then 
and  there  conceal  the  existence  of  such  disease  [the  vendee]  and 
did  then  and  there  *  *  •  effect  the  sale  of  said  diseased 
horse,"  is  sufficient,  the  charge  of  the  use  of  a  trick  or  artifice 
being  unnecessary  under  the  first  part  of  the  statute,  and  the 
charge  of  effecting  the  sale  being  surplusage. 

McCutcheon  v.  State,  13, 14  (1). 

IN7ANTS— 

See  HABEA.S  CoBPUs ;  Rate. 

Disaffirmance  of  contracts,  see  Contracts,  23 ;  Indiana  Union  Trac- 
tion Co.  v.  Maker,  280.  291  (1). 

Instruction  in  action  by,  for  avoidance  of  contract  see  Oontbacts, 
27;  Indiana  Union  Trtfction  Co.  v.  Maker,  289,  295  (5). 

IHJtTNCTIOV— 

To  prevent  waste,  see  Waste. 

Removing  Oil  from  Land. — Damages. — One  having  the  esdnsive 
right  to  take  oil  from  land  may  enjoin  a  stranger  from  invading 


Digitized  by  LjOOQIC 


INDEX.  743 

JLRJ  UNCTION— ContinuecL 

siich  right;  or  he  may  maintain  an  action  for  damages  against 

anyone  who  has  wrongfully  taken  such  oil. 

Rupel  V.  Ohio  Oil  Co.,  4, 8  (5) . 
INSTBtrCTIONS— 
See  Tbial. 

INST7BANCE— 

1.  Fraud. — Failure  to  Allege. — Instructions. — In  an  action  on  an 
insurance  policy  providing  if  assured  shall  be  guilty  of  any  fraud 
or  false  swearing  the  policy  shall  be  void,  instructions  as  to 
fraud  or  false  swearing  were  properly  rejected,  where  there  was 
no  answer  alleging  fraud  or  false  swearing. 

Onent  Ins.  Co.  v.  Kaptur,  308, 310  (4). 

2.  Arbitration. — Denial  of  Liability. — A  denial  of  liability  on  an 
Insurance  policy  renders  useless  an  application  for  arbitration 
as  to  the  amount  of  the  loss,  the  policy  making  a  request  for  an 
arbitration  a  condition  precedent  to  the  maintenance  of  an  action 
thereon.  Orient  Ins.  Co.  v.  Kaptur,  308,  310  (5) . 

3.  Adjustment. — Delay  in  Answering  Letter. — Inability  to  Read. — 

Evidence. — Evidence  of  the  plaintiff's  inability  to  read  English 
is  admissible  in  an  insurance  case  to  explain  a  delay  in  answer- 
ing the  company's  letter,  but  not  to  excuse  non-performance  of 
the  contract  Orient  Ins.  Co.  v.  Kaptur,  308, 311  (6) . 

4.  Evidence. — Refusal  of  Payment.— An  objection  that  the  court 
improi)€rly  refused  to  permit  defendant  insurance  company's 
agent  to  testify  that  the  company  never  refused  to  pay  anything 
on  the  claim  is  not  well  taken,  where  he  testified  that  the  com- 
pany never  refused  to  pay  the  loss,  but  merely  objected  to  the 
amount  Orient  Ins.  Co.  v.  Kaptur,  308, 311  (8) . 

5.  Mutual  Benefit.— 'By-Laws. — Making  Action  of  Society  Final. — 
Public  Policy. — Courts. — Fraud. — A  provision  in  the  constitution 
and  by-laws  of  a  beneficial  association  making  the  action  of  the 
president  and  supreme  council  of  the  order  final,  is  void,  as 
against  public  policy;  and  it  is  immaterial  whether  their  action 
in  making  a  decision  was  honest  or  fraudulent 

Supreme  Council,  etc.,  v.  Grove,  350, 362  (1). 

a  Claims. — Submitting  to  Arbitration. — Action. — Where  the  by- 
laws of  a  fraternal  insurance  association  provide  for  arbitration 
of  claims,  they  must  ordinarily  be  submitted  to  arbitration  as  a 
condition  precedent  to  the  maintenance  of  an  action  thereon. 

Supreme  Council,  etc.,  v.  Orove,  356^  363  (2). 

7.  Payment  of  Benefits. — ''May .''^Construction  of.— An  Insurance 
certificate  issued  in  accordance  with  the  order's  constitution  and 
by-laws,  providing  that  on  a  member's  death  the  amount  of  his 
certificate  shall  be  paid  to  his  beneficiary  and  that  half  the 
amount  thereof  *'may"  be  paid  to  such  metuber  In  case  he  be- 
comes disabled,  or  destitute,  will  be  construed  as  giving  the  mem- 
l)ers  the  right  to  collect  such  benefits  themselves,  the  word 
"may"  being  interpreted  to  mean  "shall." 

Supreme  Council,  etc.,  v.  Orove,  35(5, 363  (4),  364  (4),  365  (4), 

8.  Policies. — Construction. — Insurance  policies  are  construed  lib- 
erally  in  favor  of  the  insured. 

Supreme  Council,  etc.^  v.  Orove,  356, 364  (5). 


Digitized  by  LjOOQIC 


744  INDEX. 

OreUBAVCB— Oontiiiiied. 

9.  Policies.— IfUxmfUtencie*. — D01M9, — Qnestloiis  of  doabt  or  in- 
consistency in  insurance  policies  are  resolved  most  strongly  in 
fsTor  of  ttie  insured. 

Supreme  CouncO^  etc.,  v.  Grore,  356»  365  (6) . 

la  itutmal  Benefit.— A$9e9sm€nt9, — Complaint.— A  complaint  upon 
an  insurance  certificate  providing  that  ttie  benefits  should  never 
exceed  the  amount  collectible  at  one  assessment  upon  the  mem- 
bers does  not  need  to  allege  tliat  there  was  any  l)enefit  fund  on 
hand  or  that  one  assessment  would  furnish  the  amount  specified 
in  the  certificate,  such  matters  constituting  partial  defenses  to 
the  action.  Supreme  CouncOy  etc.,  v.  Grt^ve,  356, 366  (7). 

11.  Settlement. — Return  of  Policy. — Denial  of  lAahility. — Comr 
plaint. — A  complaint  by  assured  for  benefits  alleged  to  be  due 
on  an  insurance  certificate  need  not  show  an  offer  to  return  the 
old  policy  and  accept  a  new  one,  as  provided  in  the  original  pol- 
icy, where  the  company  denied  ail  liability  and  where  the  com- 
plaint alleged  that  the  plaintiff  had  performed  all  the  conditions 
on  Ills  part  Supreme  Council,  etc.,  v.  Orove,  356,  367  (8). 

12.  Mutual  Benefit.— '^Destitute  of  the  Means  of  Support."— 
Wife*s  Means. — ^A  husband,  71  years  old,  disabled  from  work,  and 
possessed  of  no  property,  but  receiving  a  revocable  gratuity  of 
$29.65  a  month  from  a  relief  association,  is  '^destitute  of  the 
means  of  supi)ort,"  within  the  meaning  of  a  benefit  certificate^ 
though  his  wife  has  property  in  her  own  right  sulficient  to  main- 
tain both  of  them. 

Supreme  Council,  etc.,  v.  Grove,  356,  367  (9),  369  (9). 

13.  Policies. — Construction  hy  President  of  Order. — Effect, — ^The 
construction  placed  upon  a  phrase  of  a  benefit  certificate  by  the 
president  of  an  order  is  not  binding  upon  the  assured,  where 
notice  of  such  construction  was  never  given ;  and  notice  cannot 
be  imputed  where  by  secret  understanding  the  president  of  the 
order  places  a  construction  upon  a  phrase,  uiK>n  which  the  law 
places  its  own  construction;  and  no  adjustment  of  the  rates  on 
the  Imsis  of  snch  construction  is  effectual  as  against  an  assured 
who  has  no  notice  thereof. 

Supreme  Council,  etc.,  v.  Qrore,  356, 370  (11). 

14.  Assessments. — yotice. — Waiver. — ^Wbere  the  by-laws  of  a  bene- 
fit society  provide  that  no  notice  of  regular  assessments  shall 
be  given,  the  uniform  course  for  many  years  of  giving  such  no- 
tice constitutes  a  waiver  of  the  socIet3r*s  right  to  insist  upon  a 
forfeiture  for  assured^s  failure  to  pay  the  assessment  on  the  13th 
day  of  the  month,  where  he  duly  tendered  such  assessment  on 
the  14th,  when  he  became  aware  of  such  assessment,  and  brought 
the  tender  into  court 

Supreme  Council,  etc.,  r.  (Trore,  356, 372  (13),  375  )13). 

15.  Suspension. — Provisions  In  the  by-laws  of  a  benefit  society  for 
suspension  of  a  member  for  failing  to  pay  his  assessments  are 
valid  and  self-oi>erative. 

Supreme  Council,  etc,  v.  Grove,  356, 374  (14). 

16.  Forfeiture. — Notice. — Where  notice  of  an  assessment  is  re- 
quired by  the  by-laws  of  a  mutual  benefit  society  there  can  be 
no  forfeiture  in  the  absence  of  such  notice. 

Supreme  Council,  etc.,  v.  Grove,  356, 375  (15) . 

17.  Rescission, — Answers. — Tender. — In  an  action  on  a  life  in- 
surance policy  providing,  among  other  things,  that  false  or  fraud- 
ulent statements  in  the  application  shall  render  the  policy  void. 
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answers  that  the  insured  in  his  application,  made  certain  false 
and  fraudulent  statements  for  the  purpose  of  deceiving  defend- 
ant, that  the  assured  was  ignorant  thereof,  and  relied  thereon, 
and  that  the  assured  warranted  them  to  be  true,  are  insufficient, 
there  being  no  allegation  that,  upon  discovery  of  the  falsity  of 
such  statements,  the  premiums  paid  were  either  returned,  or  that 
an  offer  to  return  was  made.    Myers,  J.,  dissents. 

Commercial  Life  Ins,  Co,  v.  Schroyer,  G54, 655  (1). 

18.  Avoidance. — Return  of  Premiums, — Though  an  insurance  pol- 
icy provides  that  If  false  or  fraudulent  stfitements  are  made  in 
the  application  therefor  the  policy  shall  be  void  and  the  pre- 
miums shall  be  forfeited  to  the  company,  an  answer  of  rescission 
is  bad  which  falls  to  show  a  return,  or  an  offer  of  return,  of  the 
premiums  paid,  the  rescission  dating  from  the  Inception  of  the 
policy.     Myers,  J.,  dissents. 

Commercial  Life  Ins,  Co,  v.  Schroyer,  <354, 657  (2) . 

19.  Subrogation. — Railroads. — Setting  Fires. — An  Insurance  com- 
pany that  has  paid  its  policy  on  a  building  destroyed  by  a  rail- 
road company's  negligence,  is  subrogated  to  the  rights  of  the 
assured  as  against  such  railroad  company;  and  if  the  loss  is 
greater  than  the  amount  of  Insurance,  assured  may  recover  the 
excess  from  the  railroad  company. 

yew  York,  etc.,  R.  Co,  v.  Roper,  497, 502  (6) . 

INTENTION— 

See  CoNTit\cTS,  13. 

INTEBEST— 

When  Allowable  in  Tort. — Railroads, — Burning  Property. — Dam- 
ages. — In  an  action  against  a  railroad  company  for  burning  prop- 
erty, the  verdict,  if  against  the  defendant,  should  include  inter- 
est from  the  time  of  such  loss. 

New  York,  etc^  B.  Co.  v.  Roper,  497, 503  (9). 

INTEBSTATE  BENDITION^ 

See  EXTBADITION. 

INTEBITBBAN  BAUiBOADS* 
See  Cabbiebs;  Railboads. 

INTEBVENING  PETITION— 

See  Pleading. 

INTOXICATING  LIQITOBS— 

Indictment  of  druggist  for  selling  liquor,  see  Indictment,  8. 
Change  of  venue  in  applications  for  license,  see  Venue. 

1.  License. — Civil  Action.— X  proceeding  to  obtain  a  license  to  sell 
Intoxicating  liquors  is  a  Judicial  proceeding  and  constitutes  a 
civil  action.  Scanlon  v.  Deuel,  208, 210  ( 1 ) ,  211  ( 1 ) . 

2.  License— Appeal  from  Board  of  Commissioners. — Either  party 
to  a  proceeding  to  obtain  a  license  to  sell  intoxicating  liquors 
may  appeal  from  an  adverse  decision  of  the  board  of  commis- 
sioners thereon.  Scahlon  v.  Deuel,  208, 210  (3) . 
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3.  RemonstramceM, — Burden  of  Proof, — ^The  harden  of  dlsproTing 
that  a  remonstniiice.  in  a  license  proceeding,  was  regularly  and 
lawfully  signed,  that  the  sijmers  were  lejnil  voters,  and  that  they 
were  legally  qualifled  to  sign  the  remonstrance,  is  upon  the  appli- 
cant; and  this  must  be  done  by  the  filing  of  a  verified  plead- 
ing specifically  setting  out  the  objection  to  the  signer  so  that 
each  party  may  know  the  Issue  to  be  contested. 

Scanlon  v.  Deuel,  208, 2U  (5) . 

4.  RemauMtrances. — ObjedUnu. — Motions  to  Make  Specific. — 
Wliere  the  verified  objections  to  a  liquor  remonstrance  state  that 
such  remonstrance  was  secured  by  fraudulent  representations 
and  deceit,  the  sustaining  of  a  motion  to  make  such  objections 
more  specific  by  showing  who  made  the  fraudulent  representa- 
tions. Is  not  erroneous.  Scanlon  y.  Deuel,  208, 214  (6). 

5.  License  Fees. — Statutes. — Implied  Repeal. — Section  fire  of  the 
act  of  1911  (Acts  1911  p.  244),  providing  that  ''the  license  fees 
by  this  act  required  to  be  paid  to  the  county  treasurer  shall  be 
paid  into  the  tuition  fund  of  the  county*'  and  that  they  *'shall  be 
tlie  only  fees  required  for  the  issuing  of  license  to  sell  intoxi- 
cating liquors  at  retail,"  does  not  impliedly  repeal  |7325  Bums 
190S,  Acts  1805  p.  319,  |lir>.  providing  that  there  shall  be  paid 
*^or  each  retail  liquor  license,  to  be  paid  by  the  licensee,  $4** 
and  that  "for  taking,  approving  and  indexing  and  recording 
bond.  11,**  such  latter  fees  belonging  to  the  county  as  compensa- 
tion for  the  services  of  the  aud!tor,  and  the  former  ones  having 
reference  only  to  the  r^niiar  license  tax. 

Beard  v.  State,  ejr  rrZ.,  353, 354  (1 ) .  355  (1 ) . 

a  Statutes. — **RetaU  Liquor  License.''— Certificate  of  Reaeirof.— 
The  certificate  of  renewal,  issued  under  section  seven  of  the  act 
of  1011  (Acts  1911  p.  244)  is  a  "retail  liquor  license"  within 
the  meaning  of  $7325  Bums  1908,  Acts  1895  p.  319,  $115,  fixing 
the  fee  for  issuing  such  license. 

Beard  v.  State,  ex  ret,  353, 356  (3). 

7.  Leases. — Contracts. — Applicants. — A  contract  between  a  land- 
lord and  a  brewing  company  leasing  to  such  company  a  house  for 
saloon  purposes  for  one  year,  with  the  privilege  of  two  years 
more,  providing  "that  if  at  any  time  a  majority  of  the  qualified 
voters  of  the  township  •  •  •  should  file  a  general  remon- 
strance against  granting  a  license  •  •  •  the  lease  should 
expire  at  the  expiration  of  the  term  of  license  held  by  the  party 
CKxnipying  the  building  at  the  time  such  general  remonstrance  is 
filed,**  expires  where  a  license  was  granted  on  February  5,  an 
api>eal  being  taken  within  ten  days,  and  the  next  term  of  the 
court  at  which  the  case  might  have  been  tried  but  was  not  being 
March  30,  and  a  general  remonstrance  was  filed  on  March  1,  and 
one  on  July  5,  and  the  lease  required  the  defendant  to  procure  a 
qnalified  person  to  make  the  application. 

Martin  v.  KoppitzMelcher  Brew.  Co.,  321, 326  (2),  327  (2). 

&  Applications. — Commencement  of  License  Granted  on  Appeal. — 
After  the  expiration  of  the  first  term  of  court  after  the  taking 
of  an  appeal  from  the  granting  of  a  license  to  retail  liquors  the 
applicant's  right  to  sell  ceases;  and  a  license  granted  at  a  sub- 
sequent time  operates  from  the  time  of  the  granting  thereof  at 
the  trial.  Martin  v.  Koppitz-Melcher  Brew.  Co.,  321, 327  (3) . 

9l  Sales  hy  Druggist^^  —  Application.  —  Essentials. -^Evidence. — 
Evidence  that  defendant,  a  druggist  and  licensed  pharmacist, 
wrote  an  application  for  liquor  for  a  young  man  whom  he  did 
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not  know,  calling  for  one  quart  of  whisky,  and  purpordng  to  be 
for  medicinal  purposes,  that  defendant  Indorsed  thereon  that  he 
believed  the  liquor  was  desired  for  such  purposes,  that  the  ap- 
plication was  signed  by  the  initials  only  of  the  applicant's  Chris- 
tian name,  and  that  defendant  sold  such  liquor  to  such  appli- 
cant for  one  dollar.  Justifies  a  conviction,  though  the  applicant 
testified  that  he  was  not  in  the  habit  of  becoming  intoxicated, 
the  statute  (§83152  Burns  1908,  Acts  1907  p.  689,  §2)  requiring 
the  vendor  to  know  that  the  applicant  is  not  "In  the  habit  of 
using  intoxicating  liquors  as  a  beverage,"  and  requiring  the 
vendee  to  write  the  application  and  to  sign  it  with  his  "full  and 
correct  name."  Hawks  v.  State,  602. 

10.  8ale8  hy  Druggists.^License.—VnaeT  §§83.51,  83.52  Burns  1908, 
Acts  1907  p.  689,  §§1,  2,  providing,  respectively,  that  no  unli- 
censed person  shall  sell  at  retail  Intoxicating  liquors  and  that 
such  provision  shall  not  apply  to  "any  druggist  or  pharmacist 
who  is  licensed  as  such,"  and  that  "it  shall  be  lawful  for  any 
druggist  or  pharmacist  to  sell"  liquors  upon  written  prescrip- 
tions of  physicians  and  upon  written  applications  of  customers, 
unlicensed  druggists  or  pharmacists  are  not  permitted  to  sell 
liquor  in  any  quantity,  the  word  "any  druggist  or  pharmacist"  in 
the  latter  section  meaning  any  "licensed"  druggist  or  pharmacist, 
such  construction  being  adopted  as  will  harmonize  the  sections 
if  possible.  State  v.  Cameron,  385, 386  (1) . 

11.  Sales  ty  Druggists, — Indictment. — An  indictment  against  a 
druggist  for  the  unlawful  sale  of  liquor  is  not  required  to  charge 
that  he  was  a  licensed  druggist,  a  want  of  such  license  consti- 
tuting a  defense  to  a  prosecution  as  a  druggist,  but  rendering  de- 
fendant liable  for  a  sale  without  a  license  as  prohibited  by  §8351 
Bums  1908,  Acts  1907  p.  689,  §1.      State  y.  Cameron,  385, 387  (2). 

JtJDGES— 

See  CouBTs;  Officebs. 

May  not  decide  their  own  cases,  see  Coubts,  1;  Supreme  Council, 
etc.,  v.  Grove,  35G,  303  (3). 

May  be  mandated  to  hold  court,  see  Mandamus,  3;  State,  €9  rel, 
V.  Bartholomew,  182,  197  (16). 

Overruling  objections  to  appointment  of  special  judge,  ground  for 
new  trial,  see  New  Tbial,  1;  Walb  v.  Eshelman,  253,  260  (4). 

As  to  fixing  salaries  of,  see  Statutes,  12;  State,  ex  rel.,  v.  Bar- 
tholomew, 182,  197  (14). 

Change  of,  see  Venue. 

1.  Practicing  Law.— Public  Policy.— Whether  the  judge  of  a  city 
court  shall  be  permitted  to  practice  law  is  a  question  of  public 
policy  to  be  determined  by  the  legislature  and  not  by  the  courts. 

Lesueur  v.  State,  448, 452  (3) . 

2.  Successors. — Power  to  Render  Judgment  Where  Predecessor 
Tried  Case. — Special  Findings. — ^Where  a  trial  judge  tried  a  case, 
wrote  the  special  findings,  stating  his  conclusions  thereon,  but 
died  before  announcing  them  In  open  court,  his  successor  has  no 
authority  to  enter  such  findings  and  conclusions  and  render  judg- 
ment thereon,  but  must  retry  the  case. 

Waintcright  v.  P.  H.  d  F.  M.  Roots  Co.,  682, 696, 698  (15). 
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JTTDOXENT — 

See  Exemptions. 

For  costs,  see  Gobts. 

Jurisdiction  in  habeas  corpus  case,  see  Coubts,  3. 

Final,  in  4niinage  case,  what  is,  see  Drains. 

Power  of  trial  Judlge*s  successor  to  render,  see  Judges,  2;  Wain- 

tcHght  V.  P.  H,  d  F.  if.  Roots  Co.,  682,  696  (15). 
R^iort  of  appraisers,  final,  see  Municipal  Corpoeations,  13;  CUy 

of  Indianapolis  v.  American  Const,  Co.,  510,  518  (3). 
Motion  for,  on  pleading,  see  Pleadinq,  14 ;  Stauffer  v.  Hulwick,  410, 

414  (6). 

1.  Former  Adjudication. — Issues. — ^Whatever  might  have  been  liti- 
gated under  the  Issues  in  a  case  is  considered  as  adjudicated. 

Walb  V.  Eshelman,  253, 202  (7). 

2.  Time  of  Rendition.— Close  of  Term.— Vnder  §1658  Bums  1908, 
Acts  1885  p.  114,  providing  that  if,  at  the  close  of  any  term  of 
court,  a  trial  be  in  progress  "such  court  may  continue  its  sitting 
l>eyond  such  time  *  *  *  aud  in  such  case,  the  term  of  said 
court  shall  not  be  deemed  to  be  ended  until  the  cause  shall  have 
been  fully  disposed  of  by  the  court,"  a  judgment  rendered  on  a 
day  after  the  close  of  the  session  of  the  court  is  lawful,  where 
the  trial  was  in  progress  on  the  last  day  of  the  term  and  the 
cause  was  continued  until  the  day  of  the  hearing. 

Watts  V.  Watts,  334, 337  (7). 

8.  Correction. — Nunc  pro  tunc  Entries. — Eridence. — A  judgment  in 
a  cause  not  in  fieri  can  be  corrected  only  upon  evidence  of  some 
memorial,  memorandum,  or  other  minute  in  writing,  and  not  by 
oral  testimony  in  the  form  of  affidavits  or  otherwise. 

Wills  V.  Wills,  631, 634  (2). 

4.  Rendition  Nunc  pro  Tunc. — Death. — Abatement. — Negligence.-- 
Cities. — Verdict. — Administrators. — In  an  action  for  negligence 
against  a  city,  the  plaintiff  having  died  after  a  verdict  had  been 
returned  In  his  favor,  and  before  judgment.  It  is  projier  to  ren- 
der a  judgment  in  favor  of  his  personal  representative  as  of  tbe 
date  of  the  verdict        City  of  Valparaiso  v.  Chester^  636, 638  (1). 

JUDICIAL  NOnCB- 

See  Evidence. 

Unnecessary  to  charge  in  Indictment  facts  of  which  court  takes 

judicial  notice,  see  Indictment,  8;  State  v.  Cameron,  385, 388  (3). 
Of  steps  taken  in  passage  of  statute,  see  Statutes,  17 ;  Woessner 

Y.  Bullock,  166,  172  (8). 

JUBISBICTION— 

See  Courts. 

In  habeas  corpus  case,  see  Ck)usT8,  3. 

JTJBY— 

Whether  defendant  in  bigamy  case  used  due  care  to  ascertain 
whether  wife  had  secured  a  divorce,  question  for,  see  Bigamy,  1: 
Lesueur  v.  State,  448,  452  (4),  460  (4). 

Credibility  of  witnesses,  question  for,  see  Criminal  Ijlw,  14;  Ma- 
lone  V.  State,  338,  347  (13). 

As  to  reinstructing,  see  Criminal  Law,  19. 
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Whether  representations  of  value  were  opinions  or  affirmations  of 

facts,   question   for,   see  Deceit,   3;   Stauffer  v.   Hulwick,   410, 

413  (3). 
Notice  of  danger  and  Inability  to  appreciate  it,  questions  for,  see 

Master  and  Sebvant,  18;  Standard  Forginga  Co,  v.  Baffcl,  417, 

427  (11). 

Contributory  negligence,  question  for,  see  Master  and  Servant,  30; 
Indiana  Union  Traction  Co,  v.  Long,  532,  538  (11). 

Whether  city  has  exercised  reasonable  care  to  keep  its  streets 
safe,  question  for,  see  Municipal  Corporations,  19;  Shreve  v. 
City  of  Fort  Wayne,  347,  352  (4). 

Whether  a  person  using  streets  Is  a  traveler,  question  for,  see  Mu- 
nicipal Corporations,  22;  City  of  Valparaiso  v.  Chester,  630, 
641  (5). 

Instruction  not  invading  province  of,  see  Railroads,  19, 

Instruction  invading  province  of,  see  Railroads,  24. 

LABOBEBS-- 

See  Work  and  Labor. 

Attorneys*  fees  collectible,  In  actions  by.  for  wages,  see  Constitu- 
tional Law,  11,  12;  Macbeth  Evans  Glass  Co,  v.  Atnama,  1. 

LAKDLOBD  AND  TENANT— 
See  Waste. 

1.  Oil  and  Gas  Leases. — Contracts. — Rentals. — Complaint. — A 
complaint  alleging  that  the  plaintiffs  leased  to  defendants  certain 
real  estate  for  oil  and  gas  prospecting,  that  defendants  agreed 
that  a  second,  third,  fourth  and  fifth  well  should,  successively, 
be  sunk  within  a  certain  time,  that  an  existing  well  on  such  prem- 
ises was  regarded  as  the  first  well,  that  in  default  of  sinking 
such  wells  certain  rentals  should  be  paid,  that  defendants  failed 
to  sink  such  fourth  and  fifth  wells,  and  that  such  rentals  are  due 
and  unpaid,  states  a  cause  of  action,  oral  evidence  being  admis- 
sible to  show  that  such  existing  w^ell  was  to  be  considered  the 
first  well.  Driscoll  v.  Pen roJ,  10, 20  ( 1 ) . 

2.  Leases, — Description  of  Premises. — ^The  failure,  in  a  written 
lease,  to  describe  the  premises  particularly  is  not  fatal  to  such 
contract.  DrisooU  v,  Penrod,  19, 25  (6) . 


LEASI 

See  I^ANDLORD  and  Tenant. 

LIENS— 

See  Brokers. 

Officers. — Bonds. — Liens  attach  to  the  real  estate  owned  by  a  pub- 
lic ofllcer  at  the  time  of  the  commencement  of  an  action  upon  his 
oflScial  bond  for  the  misappropriation  of  public  funds  (§636  Burns 
1908,   §609  R.   S.  1881.)  Walker  y.  State,  ew  rel,  40,  G2  {S) , 

UFE  ESTATES-- 

Repairs. — Remaindermen. — Life  tenants  should  make  all  ordinary 
repairs ;  but  the  cost  of  permanent  Improvements  should  be  equit- 
ably prorated  between  the  life  tenant  and  the  remaindermen, 
taking  into  account  the  age  of  the  life  tenant  and  other  relevant 
facts.  Kline  v.  DowUng,  521, 525  (4 ) . 


Digitized  by  LjOOQIC 


CONTRIBUTOKT  NbOUOXNCB, 
21-23. 

III.   Actions,  2H8. 


750  INDEX. 

KAVDAinrS— 

See  Drains,  la 

Lies  to  comiKjl  payment  of  judgment  against  city,  see  Municipai. 

CoRPOBATioNS.  15;  CUy  of  Indianapolis  v.  American  ComI.  Co^ 

filO,  521  («). 
Liva  to  coniiH?!  railroad  company  to  construct  highway  crossing,  see 

lUiLBOAUS,  10;  Wabash  R,  Co.  v.  Railroad  Com^  etc.,  428, 430  (2). 

1.  Oi;fcrr/?.— Dtfff/.— Mandamns  lies  to  compel  a  pabUc  officer  to 
act  only  where  it  is  his  plahi  legal  duty  to  do  so.       ,   ^  ^  ,^, 

Clifton  V.  State,  ex  reU  33, 39  (S ) . 

2.  /niMan'rc.— Mandamus  does  not  lie  where  relator  is  at  fault,  or 
where  injustice  would  result       CH/tow  v.  fi<a/c,  e*  re/.,  33, 39  (9). 

a  Judges.— Jlolding  Cowrt.— The  judge  of  a  superior  court  may 
l)e  mandated  to  hold  court  as  required  by  law. 

State,  ex  reU  v.  Bartliolomcw,  1S2, 197  (16). 

XASBIAQB— 

See  RiOAMT. 

MASTEB  AND  SEBVANT. 

I.     TH«B«LATI01f.l-7.  JSi  f '^I^^?Jj;i^?R5»*r7^ 

__     ,  „  (A)  Assumption  of  Kisk,  it- 

n.     LlABn,ITY  TO  SERVANTS,  „  \a;-ri.»oc« 

ift)  Works,  Wats    and   Ma- 

CH INERT,  S-ia. 

(b)  Rules  a>d  Oiu>sb8.  U-13. 
S<»t»  Stati'tes. 

I.    The  Relation. 

1.  Relations  of.—Le(fisJativ€  Control  orer.— The  State  has  an  in- 
terest in  the  welfare  of  its  citizens,  and  may  irai»ose  reasonable 
restrictions  on  their  employment      Balzerv.  Waring,  585, 589  (2). 

2.  Emploj/ers*  Liability  Act,— Common  Law.— The  second  clause 
of  subtil  vision  four  of  section  one  of  the  employers'  liability  act 
(Acts  18J>3  p.  294,  §8017  Burns  1906),  providing  that  raUroad 
companies  shall  be  liable  for  injuries  caused  by  the  negligence 
"of  any  person,  coemploye  or  fellow  servant  engaged  in  the  same 
common  service  ♦  ♦  ♦  acting  in  the  place  and  performing  the 
duty  of  the  corporation  In  that  behalf,"  the  person  Injured  being 
engaged  In  obedience  to  an  order  from  a  superior  with  authority, 
raises  a  liability  to  one  Injured  while  conforming  to  a  special 
order  from  a  superior,  though  not  to  a  general  order  under  which 
the  servant  has  discretion. 

Riehey  v.  Cleveland,  etc.,  R.  Co^  542,  547  (2). 

a  Employers^  Liability  Act.— Negligent  Order.— UabUity.—k 
railroad  company  is  liable  to  an  employe  negligently  injured 
while  in  the  performance  of  a  special  order  ^ven  by  another 
servant  of  the  co'npany  to  whose  order  tiie  Injured  servant  was 
bound  to  conform. 

Riehey  v.  Cleveland,  etc.,  R.  Co.,  542,  551  (4). 

^- Jf «^^^n/  Art.— Violation.— yegligenee.-^Assumption  of  Risk.— 
^^^''r^l«<^i«n  of  section  nine  of  the  factory  act  (Acts  1899  p.  *J31. 
5MJ-.J  Burns  1008),  requiring  employers  to  guard  certahi  machin- 
^iT^  »^^^''*'"^^®'  constitutes  negligence  per  se;  and  one  em- 
snr'h  *  *^^  ^^^  assume  the  risk  of  the  master's  violation  of 
"^""  "^'^-  Balzcr  v.  Waring,  585,  589  (3),  591  (3). 

6*?iit  laiiure  to  sprinkle  "the  roadways  or  entries"  of  any  coal 
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mine,  as  required  by  §8579  Bums  1008,  Acts  1005  p.  65,  §11,  or 
the  wilful  failure  to  sprinkle  "any  coal  mine  or  part  of  mine," 
upon  notice  from  the  lnsi)ector  of  mines,  as  required  by  §8(513 
Burns  1908,  Acts  1907  p.  347,  §12,  constitute  misdemeanors,  and 
also  give  rise  to  an  action  for  damages  to  one  Injured  thereby. 

Princeton  Coal,  etc.,  Co.  v.  Lawrence,  409,  477  (0). 

6.  Coal  Mines, — Shot-Firerft. — Sprinkling, — Shot-firers  In  a  coal 
mine  selected  as  prescribed  by  statute  (§SG10  Burns  190S,  Acts 
1907  p.  347,  §9)  are  not  mere  licensees;  and  the  statute  requir- 
ing the  mines  to  be  sprinkled  (§SS579,  8013  Burns  190S,  Acts 
1905  p.  65,  §11,  Acts  1907  p.  347,  §12)  Inures  to  their  benefit 

Princeton  Coal,  etc,  Co,  v.  Lawrence,  409,  480  (7). 

7.  Shot-Firerg. — Coal  Mines. — Xegligence, — A  coal  mining  com- 
pany that  fails  to  sprinkle  its  mine  as*  required  by  statute 
(§§8579,  8613  Burns  190S,  Acts  1905  p.  65,  §11,  Acts  1907  p.  347, 
§12)  is  liable  to  a  shot-firer  Injured  by  a  dust  explosion  regard- 
less of  the  element  of  negligence. 

Princeton  Coal,  etc.,  Co,  v.  Laiorence,  469,  481  (8). 

II.    LiABttmr  TO  Servants. 
(A).    Works,  Wats  and  Machinery. 

8.  Street  Railroads. — Defective  Tracks. — Track  Foremen. — yotice 
to. — Notice  of  defective  ties  to  a  street  railway  company's  track 
foreman  whose  duty  it  is  to  keep  the  track  in  repair,  is  notice 
to  the  company,  such  foreman  being  a  vice-principal  as  to  such 
matter.  Indiana  Union  Traction  Co,  v.  Long,  532,  537  (8). 

9.  Railroads. — Defective  Tracks. — "Kotice. — Time  to  Repair  or 
Warii  of  Danger. — Where  a  street  railway  company  had  knowl- 
e<lge,  actual  or  constructive,  of  defects  in  the  track,  by  reason 
of  which  plalntiflP  was  injured,  such  company  is  liable  unless  it 
had  not  time  within  which  either  to  repair  such  track  or  to  give 
the  plaintiff  notice  thereof. 

Indiana  Union  Traction  Co,  v.  Long,  532, 537  (9). 

10.  Safe  Place. — Common  Law  Duty. — At  the  common  law  the 
master  was  required  to  exercise  ordinary  care  to  provide  for  his 
servants  a  safe  place  in  which  to  work. 

Balzer  v.  Waring,  585, 588  (1) . 
(B).    Rules  and  Orders. 

11.  Masterial  Duties. — Delegation  of. — A  master's  duty  cannot  be 
delegated  so  far  as  to  absolve  such  master  from  liability  for 
negligence  In  the  performance  thereof. 

Indiana  Union  Traction  Co,  v.  Ijong,  532, 536  (3) . 

12.  Vice-Principals. — Who  Are. — One  delegated  by  the  master  to 
perform  a  masterial  duty  is  a  vice-principal;  and  the  master  is 
liable  for  his  acts. 

Richcy  v.  Cleveland,  etc.,  R.  Co.,  542,  550  (3). 

13.  Masterial  Duties. — Vice- Principal. — An  agent  to  whom  a  mas- 
ter has  delegated  the  performance  of  a  masterial  duty  is  a  vice- 
principal.  Indiana  Union  Traction  Co.  v.  Long,  532, 536  (4) . 

(C).    Fellow  Servants. 

14.  Vice-Principals. — Who  Are. — ^The  character  of  duties  dele- 
gated to  a  servant,  and  not  Ws  rank,  determines  whether  he  is 
a  vice-principal. 

Indiana  Union  Traction  Co,  v.  Long,  532,  536  (5), 
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15.  Vire-PrincipaL — Foreman. — ^A  foreman  who  had  charge  of  an 
excnvation  and  who  ordered  the  plaintiff  to  assist  therein  Is  a 
vlce-princiiml  and  not  the  plain tlff*8  fellow  servant. 

Hiandard  Forgings  Co.  v.  Saffel,  417, 42S  {12). 
10.     Concurrent  yegligpncc  of  Master  and  Fellow  Servant. — The 
master  is  liable  for  injuries  to  a  servant  caused  by  the  concur- 
rent negligence  of  such  master  and  fellow  servant 

Prinrvton  Coal,  etc.,  Co.  v.  Lawrence,  409,483  (10). 

(D).      ASRUMFTION  OF  RiSK. 

17.  Assumption  of  Rl^k. — Basis. — Notice. — Notice,  actual  or  con- 
structive, of  the  danger,  constitutes  the  sole  basis  for  the  doc- 
trine of  the  assumption  of  risk  on  the  part  of  a  servant. 

Standard  Forgings  Co.  v.  Saffel,  417, 427  ( 10) . 

18.  Inexperienced  Servant. — Assumption  of  Risk. — Jury. — Wheth- 
er a  servant  knew  of  the  danger,  or  did  not  appreciate  it  be- 
cause of  inexperience,  are  questions  of  fact  for  the  jury. 

Standard  Forgings  Co.  v.  Saffel,  417, 427  (11). 

19.  Excavations.— Inexperienced  Sen^nt. — Assumption  of  Risk. — 
A  company  is  liable  to  an  illiterate  Hungarian  for  ordering  him 
to  work  in  an  excavation  that  had  become  dangerous  because  of 
quicksand,  and  near  the  edse  of  which  excavation  a  heavy  pile 
of  iron  bars  lay,  the  weight  causing  the  side  of  the  pit  to  cave 
in  upon  such  laborer,  the  company  knowing  of  such  danger  and 
knowing  that  such  laborer  did  not  appreciate  the  danger. 

Standard  Forgings  Co.  Y.  Saffel,  An,  42i  (9),  427  (9),  428  (9>. 

20.  Assumption  of  Risk. — Contributory  Negligence.— Coal  Mines. — 
Shot-Firers. — A  shot-flrer  in  a  coal  mine,  killed  by  a  dust  explo- 
sion, did  not  assume  the  risk  caused  by  the  leaving  of  open  kegs 
of  powder  in  the  mine  without  notice  to  bim,  nor  was  he  guilty 
of  contributory  negligence  in  firing  a  second  time  a  shot  that  had 
blown  out  the  day  before  owing  to  the  drilling's  being  past  the 
"chance,"  where  he  did  not  know  why  the  shot  blew  out,  or  that 
it  was  drilled  past  the  "chnnce." 

Princeton  Coal,  etc.,  Co.  v.  Lawrence,  409,  482  (9),  483  (9), 

(E).      CONTBIBUTOBT  KeOLIOENCE. 

21.  Factory  Act. — Contributory  Vegligence. — A  servant  to  be  en- 
titled to  recover  is  required  to  exercise  ordinary  care,  though 
the  master  has  violated  section  nine  of  the  factory  act  (Acts 
1899  p.  231,  §8029  Bums  1908).        BalzerY.  Trart»i?,585,590  (5). 

22.  Unguarded  Shaft.  —  Contributory  Neglioence.  —  Proximate 
Cause. — Jury. — Where  a  servant  was  operating  a  sewing  ma- 
chine upon  a  table  under  which  was  an  unguarded  power  shaft, 
furnishing  the  power  to  operate  the  machines  on  such  table,  and 
her  bobbin  and  shuttle  fell  upon  the  floor,  her  act  in  stooping 
and  looking  under  the  table  to  find  such  articles,  causing  her 
hair  to  be  caught  by  such  shaft,  does  not  render  her  guilty  of 
contributory  negligence  as  a  matter  of  law,  but  Is  a  question  for 
the  Jury,  especially  where  a  rule  required  her  to  pay  for  such 
articles  unless  she  recovered  them,  and  In  such  case  the  un- 
guarded shaft  will  be  considered  the  sole  proximate  cause  of  the 
servant's  injury,  unless  her  own  negligence  contributed  thereto. 

BalserY.  Waring,  585, 591  (0).  595  (6). 

23.  Contributory  Negligence. — Rules. — Factory  Act. — Evidence. — 
In  an  action  by  a  servant  for  injuries  sustained  by  the  catching 
of  her  hair  in  an  unguarded  shaft,  eyldence  that  such  servant 
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was  Instructed  by  her  employer  that  If  she  lost  anything  from 
the  machine  she  was  employed  to  oi^erate  she  would  have  to  pay 
therefor,  and  that  on  certain  occasions  she  had  been  so  compelled 
to  pay,  is  admissible  on  the  question  of  her  contributory  negli- 
gence in  trying  to  obtain  an  article  which  had  fallen  from  such 
machine  under  such  shaft  Balzer  y.  Waring,  6H5,  bQ7  {Q). 

III.    Actions. 

24.  Statutory  Cause  of  Action. — Complaint. — A  complaint  for  a 
statutory  cause  of  action  must  clearly  bring  the  plaintiff  within 
the  terms  of  the  statute. 

Princeton  Coal,  etc,,  Co.  v.  Lawrence,  469, 472  (1). 

25.  Making  Excavations. — Negligence. — Complaint. — General  Alle- 
gations.— ^A  complaint,  in  an  action  for  injuries  caused  by  the 
caving  in  of  an  excavation,  near  the  edge  of  which  was  a  large 
pile  of  iron  bars,  alleging  generally  that  defendant  "carelessly 
and  negligently  directed  plaintiff  to  dig  said  hole  at  a  distance 
of  two  feet  from"  said  bars,  by  reason  whereof  plaintiff  was  in- 
jured, is  sufficient  on  demurrer. 

Standard  Forgings  Co.  v.  Sajfel,  417, 421  (1). 
20.  Foremen. — Authority. — Complaint. — Facts  or  Conclusions. — 
An  allegation  in  a  complaint  that  defendants  foreman  had  ''full 
and  complete  authority  from  defendant  to  order  and  direct  plain- 
tiff in  the  performance  of  his  work,  and  to  require  him  to  obey 
all  such  orders  and  directions,"  is  one  of  fact,  and  is  not  a  mere 
conclusion.  Standard  Forgings  Co,  v.  Saffel,  417, 421  (2) . 

27.  Excavations. — Character  of  Soil. — Notice. — How  Alleged. — 
Complaint. — An  allegation  that  "the  condition  and  character  of 
the  soil  were  well  known  to  defendant  at  and  before  plaintiff's 
injury,"  sufficiently  alleges  notice  of  the  instability  of  the  soil, 
if  notice  was  necessary,  which  caved  in,  causing  plaintiff's  in- 
juries. Standard  Forgings  Co.  v.  Saffel,  417, 421  (3) . 

28.  Excavations. — Character  of  Soil. — Propping. — Complaint. — A 
complaint  alleging  that  defendant  ordered  the  plaintiff  to  exca- 
vate near  a  pile  of  iron  bars,  that  the  soil  "consisted  of  quick- 
sand, saturated  with  water,"  and  that  it  was  liable  to  cave  in, 
which  was  known  to  defendant,  sufficiently  shows  a  necessity 
for  propping  the  sides  of  such  excavation. 

Standard  Forgings  Co.  v,  Saffel  417, 421  (4). 

29.  Railroads. — Employers'  Liahiliiy  Act. — Servant  Injured  on 
hand-Car. — Complaint. — A  complaint  alleging  that  the  plaintiff 
was  a  servant  of  defendant  railroad  company,  that  defendant's 
section  foreman  ordered  him  to  load  the  shovels,  picks  and  other 
tiools  upon  the  hand-car  and  to  get  upon  such  car  and  to  go  to 
another  ix)int  and  to  make  certain  repairs,  that  plaintiff  obeyed, 
and  that  such  foreman  negligently  set  the  brakes  so  that  the 
plaintiff  was  thrown  from  the  car,  to  his  injury,  does  not  state 
a  cause  of  action  under  subdivisions  two  and  four  of  section 
one  of  the  employers'  liability  act  (Acts  1893  p.  294,  §8017  Burns 
1908)  providing  that  "every  railroad  ♦  ♦  ♦  shall  be  liable 
♦  ♦  ♦  for  personal  injuries,  ♦  ♦  ♦  where  such  injuries  re- 
sulted from  the  negligence  of  any  person  ♦  ♦  ♦  to  whose 
order"  the  injured  employe  **wa8  bound  to  conform,  and  did  con- 
form,   ♦    ♦    ♦    or  where  such  injury  was  caused  by  the  negli- 

VoL.  176—48 


Digitized  by  LjOOQIC 


754  INDEX, 

1CA8TE&  AND  8EBVAVT— Conttnued. 

gence  of  any  person,  coemploye  or  fellow  servant  engaged  in  the 
same  common  service  •  ♦  ♦  acting  In  the  place,  and  per- 
forming the  duty  of  the  corporation  in  ttiat  behalf,  and  the  per- 
son so  injured,  obeying  or  conforming  to  the  order  of  some  su- 
lK»rior  at  the  time  of  such  injury,  having  authority  to  direct" 
Morris,  J.,  dissents. 

Rickey  v.  Cleveland,  etc.,  R.  Co.,  542,  546  (1),  548  (1),  552,  (1), 
mi  (1). 

30.  .VofMKi/. — Evidence. — Hmc  Considered. — On  a  motion  to  direct 
a  verdict  for  defendant  in  a  personal  injury  case,  only  the  evi- 
dence favorable  to  the  plaintiff  will  be  considered. 

BalzerY.  Waring,  5S5, 5M  (7). 

31.  Excavations. — Instructions. — An  instruction  that  *plaintiflf  al- 
leges that  the  iron  bars  fell  upon  him  because  the  hole  was  dug 
too  close"  to  such  bars,  is  not  misleading  though  the  complaint 
actually  alleged  that  the  caving  in  of  such  bars  occurred  because 
the  hole  was  dug  "so**  close  to  them  that  the  bars  caved  in. 

Standard  Forgings  Co.  v.  Saffel,  417, 422  (5). 

32.  Safe  Place. — Instructions. — An  instruction  that  it  is  the  duty 
of  a  company  "to  furnish  its  servants  with  a  reasonably  safe 
place  In  which  to  perform  their  work,"  and  **to  exercise  reason- 
able care  and  diligence  In  providing  his  servant  with  •  «  # 
safe  surroundings,"  correctly  states  the  law. 

Standard  Forgings  Co.  v.  Saffel,  417, 422  (6). 

33.  Instructions. — Applicahilitff  to  Evidence. — ^An  instruction  as  to 
weighing  the  t^timouy  of  witnesses  was  not  inapplicable  to  the 
evidence  where  there  was  testimony  that  plalntiflT  was  a  Hun- 
garian, that  he  had  been  wheeling  ashes  until  he  was  ordered  to 
dig  in  the  excavation  wherein  he  was  injured,  that  he  thought 
it  was  safe  to  dig  therein,  that  he  did  not  notice  the  iron  bars 
that  fell  in,  that  he  was  working  with  his  back  to  such  bars,  and 
that  when  ordered  to  do  anything  plaintlflT  would  do  it. 

Standard  Forgings  Co.  v.  Saffel,  417, 423  (7). 

34.  Negligence. — Failure  to  Instruct  as  to  Defenses. — Waiver. — 
The  failure  of  defendant  to  ask  for  any  instructions  concerning 
contributory  negligence,  assumption  of  risk,  and  the  failure  of  a 
foreman  to  use  proper  appliances  furnished,  constitutes  a  waiver 
of  any  alleged  error  in  the  court's  failing  to  instruct  on  such 
subjects.  Standard  Forgings  Co.  v.  Saffel,  417, 424  (8). 

35.  Street  Railroads. — Defective  Tracks.— -Employers'  Liability 
Act. — Instructions. — In  an  action  by  a  motorman  for  Injuries  sus- 
tained when  his  car  jumped  the  track  t>ecause  of  rotten  ties,  an 
instruction  that  the  "statute  provides"  (quoting  the  first  clause 
of  the  first  section  of  the  employers*  liability  act  [Acts  1S03  p. 
294.  §8017  Burns  1908]),  that  for  any  defect  in  the  condition  of 
waj's,  works  and  machinery,  the  defendant  is  liable,  is  not  harm- 
ful, where  it  is  not  stated  that  such  statute  governs  the  case, 
such  clause  being  simply  a  reenactment  of  the  common  law. 

Indiana  Union  Traction  Co.  v.  Long,  532, 534  (1). 

36w  Contributory  Negligence.— Acts  of  Plaintiff.— Faults  in. — In^ 
structions. — Jury. — An  Instruction  that  "the  doing  of  an  act  by 
the  plaintifl!  which  materially  contributed  to  his  Injuries,  even  if 
[the  jury]  should  find  from  the  evidence  that  he  did  any  such 
act,  would  not  constitute  contributory  negligence,  unless  [the 
Jury]  should  find  from  the  evidence  that  he  was  In  fault  in  do- 
ing such  act,"  is  not  erroneous^  though  there  was  evidience  that 
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plalntifTs  contributory  acts  were  with  fault,  the  question  being 
for  the  jury. 

Indiana  Union  Traction  Co.  v.  Long,  532,  538  (11). 

37.  Derailment  of  Car. — '^Accident.*' — Instmctions. — The  refusal 
to  Instruct  that  "if  the  cause  of  the  derailment  was  a  mystery, 
and  unaccounted  for  by  evidence  in  the  case"  the  verdict  should 
be  for  defendant,  was  not  prejudicial,  where  the  court  instructed 
that  the  plaintiff  must  fall  "if  the  derailment  of  the  car  and 
plaintiff's  injury  which  followed  were  purely  accidental,"  the 
word  "accident"  importing  the  happening  of  an  event  unexpect- 
edly and  without  fault. 

Indiana  Union  Traction  Co.  v.  Long,  532, 540  (12). 

38.  Street  Railroads. — Employers*  Liability  Act, — Constitutional- 
ity of. — When  Not  Decided. — The  constitutionality  of  section  one 
of  the  employers*  liability  act  will  not  be  decided  in  a  case 
against  a  street  railway  company,  where  the  judgment  can  be 
upheld  on  common-law  grounds. 

Indiana  Union  Traction  Co.  v.  Long,  532, 535  (2). 
MEASTXBES-- 
See  Weights  and  Meabubes. 

MEHOBANDA— 

See  EviDENCs. 

1CINE&— 

Parties  to  actions  for  death  in,  see  Death. 

1.  Oil. — Real  Property, — Character  of  Ownership  of. — Because  of 
its  wandering  and  vagrant  character,  oil  Is  not  regarded  as  the 
absolute  property  of  an  owner  of  land  until  it  is  subjected  to 
his  dominion-  Rupel  v.  Ohio  Oil  Co.,  4, 7  (2),  11  (2). 

2.  Real  Property. — Ownership. — Life  Tenants. — Remaindermen. — 
The  owner  of  the  remainder  in  fee  simple  of  land  is  entitled  to 
the  oil  thereunder  as  against  the  owner  of  the  life  estate. 

Rupel  V.  Ohio  Oil  Co.,  4.  8  (3),  12  (3). 

3.  Real  Property. — Personalty. — When  Becomes. — Minerals  sev- 
ered from  their  connection  with  the  earth  become  personal  prop- 
erty. Rupel  V.  Ohio  Oil  Co.,  4, 8  (4 ) . 

MISBEPBESENTATIOKS— 

See  DECEir. 

MOTIONS— 

See  Pleading. 

To  quash,  see  Criminal  Law. 

To  quash,  see  Indictment. 

To  make  remonstrance  more  specific,  see  Intoxicating  Liquobs,  4 ; 

Scanlon  v.  Deuel,  208,  214  (6). 
To  direct  verdict,  see  Tbiai* 

MOBTaAGES— 

1.  Foreclosure. — Receivers. — Stales. — Fiuhsequent  Chattel  Mort- 
gages.— Intervening  Petitions. — Parties. — In  a  suit  for  the  fore- 
closure of  a  mortgage  on  real  estate,  including  "all  machinery 
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•  •  •  that  may  hereafter  be  placed  upon  said  premises,**  a 
recpfrer  bavin?  been  appointed  and  a  sale  having  been  made 
under  foreclt-snre  and  a  deed  baring  been  made  in  pursuance 
thereof  to  the  mortgagees,  a  sobsequent  vendor  of  certain  ma- 
chinery k  tested  on  such  land  may,  by  an  intervening  petition, 
litigute  its  right  to  remove  such  machinery,  since  the  law  favors 
the  iitigation  of  all  claims  in  one  proceeding  where  the  rights 
of  the  parties  onn  be  conserved. 

Larue  w  American,  etc., Enffine Co^e09, eiS  (2),  614  (2). 

2.  Rral. — Priori  Iff. — Fraud. — ^A  prior  real  estate  mortgage  on  a 
tmrt  of  Innd  including  **all  machinery,  apparatus  and  appli- 
ances of  whatever  description  that  may  hereafter  be  placed  upon 
6:1  id  premises*'  is  superior  to  a  subsequent  contract  of  conditional 
sale  on  a  stationary  engine,  placed  on  such  premises  as  a  imrt 
of  a  power  plant  thereon,  an  agent  of  the  vendor  having  assured 
falsely  such  real  estate  mortgagee  at  the  execution  of  such  real 
estate  mortgage  that  such  engine  had  been  paid  for. 

Larue  v.  American,  etc.,  Enffi$te  Co.^  eOO,  615  (4),  619  (4), 

3.  Real. — Chattel — Removal  of  ChatteU. — Indemnity  Bonds.— 
Finding. — In  a  suit  by  a  vendor  of  chattels  against  the  mort- 
gagee of  real  estate,  a  finding  for  the  plaintiff,  but  requiring  it 
to  give  an  Indemnity  bond  to  cover  the  cost  of  damage  done  by 
the  removal  thereof,  indicates  that  damage  will  accrue  to  the 
real  estate  by  the  removal  of  such  chattels. 

Lame T.  American,  etc.,  Enffine Co.,  600, 617  (5),  620  (5). 
4-  Intervening  Petition  Asserting  Legal  Rights.— Equitable  Recov- 
er if. — A  vendor  of  chattels  who  asserts  a  legal  right  thereto,  un- 
der a  contract  wherein  it  retains  title  until  the  goods  are  paid 
for,  and  which  goods  are  apparently  covered  by  a  mortgage  on 
the  real  estate,  must  recover  on  the  strength  of  such  legal  claim 
and  not  by  virtue  of  an  equitable  claim. 

Larue  v.  American,  etc..  Engine  Co.,  609, 618  (6) ,  620  (6) . 
5.    Priority. — yotiee. — A  mortgage  of  real  estate  duly  recorded  for 
three  months  prior  to  the  execution  of  a  contract  of  conditional 
s;ile  of  goods  ai>|iareutly  covered  by  the  mortgage,  constitutes  con- 
structive notice  of  the  rights  of  such  mortgagee. 

Larue  v.  Annerican,  etc.^  Engine  Co^  009,  621  (10). 

MUHICLFAL  COSPOBATIOHS- 

See  Xeoligence;  Nuisance;  Railroads. 

legislature  may  classifj-,  see  Constitutional  Law,  13;  Bullock  v. 
RubiHon,  10%  203  (2). 

Contract  for  right  to  make  sewer  connections,  see  Contbacts,  12; 
Chapman  v.  Lambert,  461,  467  (3). 

As  to  statutory  classification  of,  see  Schools;  Bullock  v.  Robison, 
198,  205  (3). 

Acceptance  of  telephone  ordinance,  see  TELfiOBAPHS  and  Tele- 
phones. 

1.  Disannering. — Legislative  Question. — The  power  of  annexing  or 
disannexing  territory  by  a  city  Is  legislative ;  and  it  may  be  exer- 
cised without  the  consent  of  the  person  interested. 

Pittsburgh,  etc.,  R.  Co.  v.  Anderson,  16, 17  (1 ) 

2.  Disannexation. — Validittf. — Taxation. — Recovery  of  Tafct.— 
Complaint. — A  complaint  to  recover  taxes  alleged  to  have  been 
illegally  collected  by  a  city,  averring  tliat  the  plaintllTs  land 
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had  been  disannexed,  to  be  sufficient  must  further  show  that 
the  plaintiff  filed  a  petition  for  disannexation,  or  was  a  party 
to  the  proceedings,  the  statute  (§4230  Bums  1901,  §3248  R.  S. 
1881)  providing  that  "the  common  council  of  any  city  ♦  ♦  ♦ 
Is  hereby  authorized  ♦  ♦  ♦  on  the  application  of  any  owner 
of  any  ♦  ♦  ♦  tract  of  land  not  laid  out  in  lots  ♦  *  ♦  so 
to  modify  the  boundaries  of  such  city  ♦  *  ♦  as  to  exclude 
therefrom  such    ♦    ♦    ♦    tracts  of  land.** 

Pittsburffh,  etc,  R,  Co.  v.  Anderson,  16, 18  (4). 

3.  Boundaries, — Change. — Municipal  corporations  can  alter  their 
boundaries  only  in  the  manner  authorized  by  statute. 

Pittsburgh,  etc,  R.  Co  v.  Anderson,  16, 18  (3). 

4.  Powers. — Doubts. — Municipal  corporations  have  only  such  pow- 
ers as  are  expressly  granted,  or  fairly  implied  from  the  powers 
expressly  granted;  and  doubts  of  power  are  resolved  against 
such  corporations. 

Pittsburgh,  etc.,  R.  Co.  v.  Anderson,  16, 18  (2). 

5.  Ordinances. — Acceptance. — Contracts. — A  city  ordinance,  grant- 
ing  to  a  telephone  company  the  right  to  use  the  streets  for  the 
construction  and  operation  of  a  telephone  system,  which  is  un- 
accepted expressly  or  Impliedly,  does  not  constitute  a  contract, 
or  grant  any  rights. 

Cumberland  Tel,  etc,  Co.  v.  C«|/  of  Mount  Vernon,  177,  181  (2). 

6b    Ordinances. — Acceptance. — ^Where  no  burdens  are  imposed  on 
the  grantee  of  an  ordinance,  Its  acceptance  may  be  inferred  from 
slight  circumstances. 
Cumberland  Tel.,  etc,  Co.  v.  City  of  Mount  Vernon,  177,  181  (3). 

7.  Sewer  Contractors. — Ignorance  of  Law  Does  Not  Excuse, — Con- 
tractors, as  well  as  cities,  are  required  to  take  notice  that  a  city 
is  not  bound  by  a  contract  made  in  excess  of  its  statutory  powers. 

City  of  Indianapolis  v.  American  Const.  Co.,  510,  518  (4). 

8.  Street  Improvements.— Reassessments. — Repeal  of  Statute. — 
Where  a  frontager  petitioned,  under  §8716  Burns  1908,  Acts  1905 
p.  219,  §111,  for  a  reassessment  of  benefits  to  his  lot,  and  before 
the  appraisers  appointed  made  their  report,  such  section  was 
repealed,  without  a  saving  clause  by  section  four  of  the  act  of 
1909  (Acts  1909  p.  412),  objections  to  the  appointment  of  such 
appraisers  are  unavailing,  since  the  right  to  such  an  appraise- 
ment was  extinguished  by  such  repeal. 

Kinsey  v.  Toion  of  North  Manchester,  699. 

9.  Street  Assessments. — Reassessment. — Statutes. — Repeal. — The 
act  of  1909  (Acts  1909  p.  412,  §4),  repealing,  without  a  saving 
clause,  §111  of  the  act  of  1905  (Acts  1905  p.  219,  §8710  Bums 
1908)  giving  to  an  aggrieved  frontager  the  right  to  have  a  re- 
view of  his  street  assessment,  extinguished  such  right,  though 
appraisers  had  been  appointed  and  had  reported  a  disagreement. 

Kohr  V.  Toton  of  North  Manchester,  286, 287  (1). 

10.  Street  Assessments.  —  Reassessment.  —  Statutes.  —  Repeal. — 
Effect.— Appeal— The  act  of  1909  (Acts  1909  p.  412,  §4),  repeal- 
ing, without  a  saving  clause.  §111  of  the  act  of  1905  (Acts  1905 
p.  219,  §8716  Burns  1008),  providing  that  an  aggrieved  frontager 
may  petition  the  circuit  or  superior  court  for  the  appointment  of 
three  appraisers  whose  decision  shall  be  final,  such  a  petition, 
filed  before  the  passage  of  the  repealing  act  will  not  constitute 
an  appeal  within  the  meaning  of  the  act  of  1909,  supra,  provid- 
ing that  an  aggrieved  frontager  may  appeal  from  such  assess- 
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ment  to  the  drcnit  or  superior  court  and  aecare  a  new  trial 
thereof^  since  the  former  proceeding  for  a  reassessment  was 
purely  ministerial  and  not  jndlcial. 

Kohr  V.  Town  of  North  Manchester,  286, 288  (2). 

11.  Setcer  Assessments. — Failure  to  Pay. — Reductions. — A  pro- 
Tlslon  in  a  notice  to  contractors  for  a  proposed  sewer  that  de- 
fendant city  won  Id  not  be  responsible  for  any  uncollectible  as- 
sessments against  property  owners,  has  no  application  to  deficits 
caused  by  a  reappraisement  of  l)enefits  and  a  consequent  reduc- 
tion in  the  assessments  for  such  sewer. 

City  of  Indianapolis  t.  American  Const.  Co.,  510,  514  (1). 

12.  Setter  Assessments. — Contracts. — Deficits. — ^Where  the  Iward 
of  public  worlcs  of  a  city  of  the  first  class  under  §8722  Bums 
1908,  Acts  1905  p.  219,  §117,  decides  that  the  special  benefits 
accruing  to  property  owners  will  equal  the  cost  of  a  proposed 
sewer  and  a  contract  is  let  for  the  construction  of  such  sewer, 
the  city  is  liable  for  any  deficit  caused  by  the  failure  of  ap- 
praisers subsequently  appointed  on  petition  to  the  superior,  court, 
by  interested  landowners,  as  permitted  by  §8725  Burns  1908, 
Acts  1907  p.  563,  to  assess  the  l)enefits  at  such  a  sum  as  to  cover 
the  cost  of  such  sewer,  such  statute  providing  that  such  "board 
shall  have  the  power  to  order  the  payment  of  such  excess  out  of 
any  funds  which  may  have  l>een  appropriated  to  its  use  by**  the 
council,  and  that  such  council  shall  make  the  necessary  appropri- 
ation. 

City  of  Indianapolis  v.  American  Const.  Co.^  510, 515  (2),  518  (2). 

13.  Setcer  Assessments. — Reappraisement.— Final  Judgment.— Vn- 
der  §8725  Bums  1908,  Acts  1907  p.  563,  providing  that  the  report 
of  appraisers  appointed  on  petition  of  an  aggrieved  lot  owner 
to  the  circuit  court  shall  be  "final  and  conclusive  on  all  parties 
thereto/'  no  appeal  can  be  taken. 

City  of  Indianapolis  v.  American  Const.  Co.,  510, 518  (3). 

14.  Sewer  Assessments.— Benefits  to  City, -'Statutes. — Section 
8725  Bums  1908,  Acts  1907  p.  563,  providing  that  the  board  of 
public  worlds  of  a  city  of  the  first  class  shall  determine  what 
benefits  if  any,  will  accrue  to  the  city  on  account  of  the  con- 
struction of  a  proposed  sewer,  and  that  such  l)oard  may  not  pay 
more  than  $5,000  for  any  one  improvement,  unless  pursuant  to  a 
special  ordinance,  authorizes  such  l)oard  to  pay  such  sum,  at 
least,  on  any  deficit  accruing  because  of  a  reduction  in  l)enefits 
assessed  on  petition  fOr  a  reappraisement 

City  of  Indianapolis  v.  American  Const.  Co.,  510, 520  (5). 

15.  Sewer  Assessments. — Deficits.— Actions  to  Recover. — Manda- 
mus.— A  sewer  contractor  may  maintain  an  action  for  a  breach 
of  contract,  and  recover  a  Judgment  against  a  city,  and  may  com- 
pel the  payment  of  such  Judgment  by  mandamus. 

City  of  Indianapolis  v.  American  Const.  Co.,  510, 521  (6) . 

16.  Streets. — Scfjligence. — Municipal  corporations  are  liable  for 
negligence  in  the  maintenance  of  their  streets. 

Shreve  v.  City  of  Fort  Wayne,  347, 350  (1). 

17.  Streets. — Failure  to  Light. — Municipal  corporations  are  not 
liable  merely  for  the  failure  to  light  their  streets. 

Shrere  v.  City  of  Fort  Wayne,  347, 350  (2) ,  352  (2) . 

18.  Streets. — Negligence. — ^Tt  is  the  duty  of  a  municipal  corpora- 
tion to  keep  its  streets  f^ee  from  obstructions  in  all  their  parts. 

Shreve  v.  City  of  Fort  Wayne,  347. 351  (3) . 
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10.  Streets. — Care, — Jurp, — ^Whether  a  dty  has  exercised  reason- 
able care  to  keep  its  streets  free  from  obstructldns  is  a  question 
for  the  jury ;  and  greater  diligence  may  be  required  In  case  of  a 
much-traveled  street  than  In  the  care  of  one  but  little  used. 

Shrevey,  City  of  Fort  Wayne,  347, 352(4). 

20.  Streets. — Sidewalks, — Ohstruciions, — Complaint. — A  complaint 
alleging  that  defendant  city  negligently  permitted  a  wire  to  be 
maintained  along  the  edge  of  a  grass-plot  between  the  paved 
street  and  the  sidewalk,  that  no  signal  was  placed  by  it,  that 
such  place  so  enclosed  by  the  wire  appeared  to  be  open,  safe,  and 
much  traveled,  that  plaintiff,  on  a  dark  night,  without  any  notice 
of  such  obstruction,  attempted  to  pass  over  it  and  was  caught 
and  thrown  by  such  wire,  to  his  damage,  states  a  cause  of 
action.  Shreve  v.  City  of  Fort  Wayne,  347, 353  (5) . 

21.  Defective  Streets. — Firemen. — Assumption  of  Risk. — Firemen 
in  driving  upon  the  streets,  in  the  discharge  of  their  duties,  do 
not  assume  the  risk  of  danger  from  defects  and  obstructions  in 
the  streets.  City  of  Valparaiso  v.  Chester,  636, 640  (4) . 

22.  Streets. — Travelers. — Jury. — ^Under  proper  instructions,  it  is  a 
question  for  the  jury  to  determine  whether  any  particular  per- 
son using  the  streets  of  a  city  is  a  traveler  within  the  meaning 
of  the  law.  City  of  Valparaiso  v.  Chester,  636, 641  (5). 

23.  Defective  Streets. — Liability, — Cities  are  liable  to  anyone  law- 
fully using  their  streets  for  injuries  caused  by  defects  or  ob- 
structions therein.  City  of  Valparaiso  v.  Chester,  636, 641  (6). 

24.  Defective  Streets. — Notice. — Actual. — Constructive. — ^Notice  to 
a  street  commissioner  charged  with  the  duty  of  keeping  streets 
In  repair  of  a  defect  In  a  street  constitutes  notice  to  the  city; 
and  the  existence  of  such  defect  for  two  months  constitutes  con- 
structive notice  thereof  to  such  city. 

City  of  ValparaUo  v.  Chester,  636, 642  (7). 

25.  Defective  Streets. — Firemen. — Contributory  Negligence. — A 
fireman  In  driving  rapidly  over  a  street  to  reach  a  fire  is  not 
guilty  of  contributory  negligence  for  failing  to  see  a  projecting 
stone  in  the  street  or  a  "chuck  hole"  therein,  nor  in  failing  to 
strap  himself  to  the  seat  while  making  the  drive. 

City  of  Valparaiso  v.  Chester,  636, 642  (8) . 
HTJBDER— 

See  Homicide. 

HTJTTJAL  BENEFIT  ASSOCIATIONS— 

See  INSUBANCE. 

NAMES— 

Of  courts,  inaccuracies  in,  see  Coubtb,  20. 

Abbreviations  of,  see  Criminal  Law,  12. 

Variance  in,  see  Embezzlement,  ^ 

In  indictment,  see  False  Pketensbs. 

NEGLIGENCE— 

See  Carriers;   Master  and  Servant;  Municipal  Corporations; 

Railroads. 
1.    Violation  of  Statutory  Duty. — ^The  violation  of  a  statutory  duty 

constitutes  negligence  per  se;  and  where  such  violation  is  the 
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proximate  caofie  of  an  injiuy,  in  the  abeenoe  of  oontribotDry 
negligence  on  the  part  of  the  plaintiff,  the  violator  is  liable. 

Cleveland^  etc,  R.  Co.  v.  Tauer,  621, 624  (2). 

2.  Contributorp. — Burden  of  Proof. — ^The  burden  of  proving  con- 
tributory neicligence  Is  on  defendant,  bnt  it  may  l>e  shown  by 
plaintiff's  evidence.  Balzer  v.  Waring,  585, 5^  (8) . 

3l  Proximate  Cause. — InfttructionJt. — Instmctlons  purporting  to 
set  out  all  facts  necessary  to  recover  in  a  negligence  case  should 
connect  defendant  as  the  causative  agent  of  such  negligence. 

Indiana  Vnion  Traction  Co.  v.  Reynolds,  2tS3,  2ti7  (3). 

4-  Wilful  Injury, — Complaint. — Instructions. — ^A  single  para- 
graph of  complaint  cannot  l>e  good  upon  the  theory  of  negli- 
gence, and  also  of  wilful  Injury;  and  an  instruction  in  such  a 
case  that  the  plaintiff  may  recover  on  proof  of  n^ligence  or  of 
wilful  injury  is  erroneous. 

City  of  Union  City  v.  Murphy,  597,  COO  (3). 

HEW  TSIAZr— 

See  Quieting  Title. 

Jndi^e's  delny  In  ruling  on  motion  for,  does  not  prejudice  parties 
thereto,  see  Courts,  2;  City  of  Valparaiso  v.  Chester^  636, 
639  (2). 

Motion  for,  in  criminal  case,  see  Crimtnal  Law. 

As  of  right.  In  suits  to  quiet  title  to  eas«nent,  see  EAfiEMnrrs,  1; 
Hipes  v.  Doherty,  379,  381  (2). 

NewIy-dLscovered  evidence,  see  Homicide;  Bohatt  Y.  fTtole,  566, 
567   (2). 

L  Objection  to  Appointment  of  Special  Judge. — Motion  to  Re- 
mand— Overruling  objections  to  the  appointment  of  a  special 
judge,  and  overruling  a  motion  to  remand  the  cause  to  the  regu- 
lar judge,  are  grounds  for  a  new  trial. 

WaW  V.  Eshelman,  253, 260  (4). 

2.  Grounds. — fitriking  Out  Parts  of  Depositions. — Oiling  Instruc- 
tions.— Errors  in  striking  out  parts  of  depositions  and  in  giving 
instructions  can  be  raised  only  in  a  motion  for  a  new  trial. 

Bennett  v.  Root  Furniture  Co,,  606^  608  (3). 

NONSXriT— 

See  Dismiss AU 

KOTICE— 

See  Insurance. 

Of  defects,  see  Master  and  Servant. 
Recording,  constitutes,  see  Mostqages,  5. 

To  city  of  defective  street,  see  Municipal  Corporations,  24;  City 
of  ValparaiHO  v.  Chester,  636,  042  <7). 

Of  defects,  see  Railroaos. 

Inadequacy  of  price  is  notice  of  defective  title,  see  Sales,  3 :  Stnlts 
v.  Miltenhcroer,  501,  564  (2). 

NX7ISANCB— 

1.  Unloirful  Maintenance  of  Telephones  In  Streets. — Complaint.— 
A  complaint  alleging  that  defendant  telephone  company  w*as  un- 
lawfully maintaining  its  telephones  in  the  streets  of  plaintiff 
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city,  without  the  license  or  consent  of  the  plaintiff,  sufficiently 
shows  a  nuisance. 
Cumberland  Teh,  etc,  Co,  v.  City  of  Mount  Vernon,  111,  17S  (1). 

2.  Wilful.  —  Cities.  —  Sewers.  —  Waters.  —  Complaint.  —  A  com- 
plaint alleging  t>  •  t  the  defendant  "knowingly,  wilfully  and  neg- 
ligently" turned  large  volumes  of  surface  water  into  a  sewer, 
thereby  causing  the  water  to  back  into  plaintiffs  cellar,  to  his 
damage,  that  plaintiff  notified  defendant  thereof,  that  defendant 
refused  to  remedy  such  condition,  but  continued  to  connect  other 
lateral  drains  with  such  sewer,  thus  increasing  the  damage,  shows 
a  wilful  and  not  a  negligent  injury. 

City  of  Union  City  v.  Murphy,  5OT,  598  (1). 

OFFICEBS^ 

Duties  of  Clerk  of  Supreme  Court  in  distribution  of  cases,  see  Con- 

srrruTiONAL  Law,  4-7;  Ex  parte  France,  72. 
Vacancies  in  courts  cannot  be  filled  by  legislature,  see  CoTTSis,  15; 

State,  ex  rel,  v.  Bartholmnew,  182,  190  (5). 

Liens  against  real  estate  of,  when  action  is  commenced  on  bond,  see 

Liens;  Walker  v.  State,  ex  rel,  40,  62  (8). 
May  be  compelled  to  perform  public  duty,  see  Mandamus. 

1.  Duties.— Waiver.— Contracts. — Public  officers  cannot  waive  pub- 
lic rights  by  acquiescence  in  delay  in  performing  contracts. 

Clifton  V.  State,  ex  rel.,  33, 38  (7). 

2.  Settlements. — Conclusiveness  of.— Statutes. — A  settlement  made 
by  a  township  trustee  with  the  prosecuting  attorney  and  the 
judge,  agreeing  to  pay  an  amount  found  due  by  an  expert  agreed 
upon,  in  consideration  of  the  dismissal  of  civil  and  criminal  pro- 
ceedings against  him,  is  not  governed  by  §6086  Burns  1908,  §5811 
R.  S.  1881,  providing  that  settlements  l)etween  boards  of  com- 
missioners and  county,  township  and  school  officers  shall  not  be 
conclusive.  Harrison  Tp.  v.  Addison,  389,  395  (1). 

3.  Settlement. — Duress. — Recovery  of  Money  Paid  under. — Special 
Findinys. — Conclusions. — In  an  action  for  the  recovery  of  money 
alleged  to  have  been  paid  under  duress,  special  findings  that  at 
the  time  plaintiff  was  Indicted  there  was  ''considerable  agitation 
and  excitement  in  the  community  and  the  public  press  concern- 
ing the  same  and  said  payment  was  made  involuntarily  and  for 
the  puri)Ose  of  avoiding  said  prosecution,"  are  conclusions  and 
win  not  be  considered.  Harrison  Tp.\.  Addison,  38^,306  (S). 

4.  Secretary  of  State. — Duties. — Statutes.— The  Secretary  of  State 
is  not  the  agent  of  the  Governor  in  transmitting  bills  vetoed  after 
the  adjournment  of  the  General  Assembly  to  the  next  session  6f 
the  General  Assembly.  Woessner  y.  Bullock,  im,  110  (5) . 

5.  Superior  Court  Judges. — Salaries. — Diminishing  of,  During  Term. 
— Salaries  of  Judges  of  the  superior  courts  may  be  diminished 
during  their  terms,  salaries  of  officers,  except  as  regulated  by  the 
Constitution,  being  discretionary  with  the  legislature. 

State,  ex  rel,  v.  Bartholomew,  182, 197  (13). 

GL  Bonds. — Breach.— Complaint.  —  Defective  Paragraphs.  —  Judg- 
ment on  Oood  One. — In  an  action  on  the  official  bond  of  a  county 
treasurer,  defects  in  one  paragraph  of  complaint  are  not  avail- 
able where  the  paragraph  on  which  the  Judgment  rests  contains 
no  defect.  Walker  v.  State,  ex  rel,  40, 45  (1). 

7.  County  Treasurers. — Receipting  for  Cash  and  Receiving  Notes. 
— ^The  sureties  on  the  official  bond  of  a  county  treasurer  are  liable 
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for  the  amount  of  notes  owed  by  him  to  his  predecessor  and 
accepted  by  him  Instead  of  cash  from  such  predecessor,  such  pred- 
ecessor being  ready  and  willing  to  pay  the  cash. 

Walker  v.  State,  &t  reh,  40, 46  (2) ,  47  (2) . 

8.  Bond*, — Breach, — Complaint. — A  complaint  on  a  county  treas- 
urer's bond,  alleging  that  defendant  served  as  treasurer  for  a 
certain  time,  that  he  received,  collected,  was  charged  with,  and 
had  in  his  possession  a  certain  sum  belonging  to  his  county,  and 
that  he  violated  his  bond  in  failing  to  account  therefor,  covers 
an  alleged  default  in  receipting  for  money  from  his  predecessor 
when  he  received  nothing  but  notes  executed  and  owing  by  him 
to  such  predecessor.  Walker  v.  State,  ex  rel.^  40, 47  (3) . 

9.  County  Treasurers, — Advance  Payments, — Liability. — A  county 
treasurer  is  not  liable  on  his  first  term  lK)nd  for  advance  pay- 
ments actually  made  during  his  first  term  in  anticipation  of  or- 
ders to  be  issued,  where  the  orders  were  issued  and  credit  taken 
for  their  payment  during  his  second  term;  and  in  determining 
the  liability  of  the  two  l)onds  such  advance  payments  should  be 
credited  on  the  first  bond  and  charged  against  the  last 

Walker  Y.  State,  ex  rel.,  40,  50  (4). 

10.  Treasurers. — Default.— Application  of  Payments.— -The  proper 
application  of  payments  on  two  treasurer's  bonds,  given  for  dif- 
ferent terms,  is  a  matter  to  be  determined  from  the  evidence; 
and  where  there  is  evidence  justifying  the  trial  court's  decision, 
it  will  not  be  disturbed.  Walkers.  State,  ex  rel,  40, 53  (5). 

11.  Treasurers. — Default  on  First  Bond. — Payment  during  Second 
Term. — Liability. — A  county  treasurer  who  misappropriates  pub- 
lic money  during  his  first  term  is  liable  upon  his  official  bond 
therefor;  and  his  repayment  of  the  funds  so  misappropriated, 
from  the  revenues  received  during  his  second  term  will  not  re- 
lieve his  first  term  sureties  nor  impose  any  liability  therefor  upon 
his  second  term  sureties. 

Walker  T.  State,  ex  rel,  40, 53  (6),  55  (6). 

12.  County  Treasurers. — Several  Funds.  —  Liability.  —  A  county 
treasurer  having  undistributed  money  in  his  custody  collected 
for  several  municipalities,  is  liable  for  the  full  amount  thereof 
ml8api)roprlated,  in  an  action  by  the  county  auditor,  and,  the 
money,  held  in  bulk  and  undistributed,  for  the  purposes  of  such 
an  action,  is  considered  as  the  money  of  the  county;  but  when 
so  recovered  it  must  be  prorated  to  the  municipalities  rightfully 
entitled  thereto.  Walker  v.  State,  ex  rel,  40, 54  (7) . 

13.  Bonds.^Payments.— Application  of.— The  first  term  sureties 
on  an  official  bond  have  no  right  to  money  paid  by  the  second 
term  surety  in  excess  of  the  amount  alleged  to  have  been  realized 
by  such  second  term  surety  from  property  received  from  the 
principal  to  apply  on  the  deficit 

Walker  V.  State,  ex  rel,  40, 62  (9). 

14.  Bonds. — Defaults. — Payment. — Application  of. — Where  a  de- 
faulting officer  conveyed  his  property  to  be  converted  into  cash 
and  applied  on  his  deficit,  the  full  amount  of  his  second  term 
deficit  being  paid,  the  balance  should  unquestionably  be  applied  to 
the  first  term  deficit    Walker  v.  State,  ex  rel,  40, 62  (10) ,  64  (10) . 

15.  Svrcties.-CrosS'Complaints. — Equitable  Rights. — In  an  action 
against  a  county  treasurer  and  the  sureties  on  his  two  bonds,  the 
suretyship  of  the  sureties  being  pleaded,  it  is  not  reversible  error 
to  sustain  a  demurrer  to  a  cross-complaint  of  the  first  term  sure- 
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ties  against  the  principal  and  the  second  tenn  surety,  alleging 
that  such  second  term  surety  had  received  and  converted  such 
treasurer's  property  to  the  payment  of  its  obligations  and  that 
such  property  was  purchased  with  funds  abstracted  during  such 
first  term,  where  it  was  shown  that  the  property  in  question  had 
been  converted  into  money  and  the  proceeds  applied  to  the  pay- 
ment of  the  deficit,  the  balance  being  returned  to  such  tra surer, 
that  the  amount  in  excess  of  the  second  term  deficit  was  sufficient 
to  cover  the  amounts  abstracted  during  the  first  term  and  in- 
vested in  such  property,  and  where  the  commencement  of  the 
action  created  a  lien  against  such  treasurer's  real  estate,  the  judg- 
ment requiring  his  property  to  be  first  exhausted. 

Walker  v.  State,  ex  rel,  40, 64  (12) . 

16.    Bonds.— Equitable  Rights  of  Sureties. — Determination  of,  in 
Action  on  Bond. — In  an  action  to  recover  upon  an  official  bond, 
the  equitable  rights  of  the  sureties  to  the  application  of  the  prin- 
cipal's property  may  properly  be  determined. 

Walker  v.  State,  ex  rel.,  40, 67  (15) . 

OIL  ANB  GAS— 

See  Mines;  Landlobd  and  Tenant. 

Removing  of,  wrongfully,  may  be  enjoined,  see  Injunction. 

OPINIONS— 

See  Evidence. 

OBDINANCES— 

See  Municipal  Corporations. 

PABENT  AND  CHILD-- 

See  Habeas  Corpus;  Infants. 

PABTIES— 

See  Abatement;  Appeal. 

To  action  for  death,  see  Death. 

To  foreclosure  suit,  see  Mobtqages. 

Substitution  of,  in  case  of  death,  see  Parties;  Drisooll  v.  Penrod, 

19,  24  (4). 
Credibility  of,  see  Trial. 
In  action  for  worlc,  see  Work  and  Labor. 
Death. — Personal    Representatives. — Rentals. — Action   for, — In    an 

action  for  rentals  due  under  an  oil  and  gas  lease,  the  personal 

representative  of  a  deceased  plaintiff,  and  not  his  legal  heirs, 

should  be  substituted  as  a  party  in  his  stead. 

Driscoll  V.  Penrod,  10, 24  (4). 
PABTNEBSHIP— 

See  Exemptions;  Sales;  Work  and  Labor. 

Contracts  of,  for  sales  of  real  estate,  not  governed  by  statute  of 
frauds,  see  Contracts  7;  Robinson  v.  Homer,  226,  232  (2). 

Contracts  of,  may  be  varied  by  parol,  see  Contracts  16 ;  Robinson 
V.  Homer,  226,  233  (4). 

1.  Sales  of  Real  Estate. — Contracts. — An  agreement  between  plain- 
tiff and  defendant  by  which  they  were  to  purchase  laud  on  cer- 
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tain  conditions,  the  defendant  paying  the  larger  sam  and  taking 
title,  but  u{)on  a  sale  thereof  each  party  was  to  be  repaid  the 
amount  advanced  by  him  and  to  share  equally  in  the  profits,  con- 
stitutes them  partners  in  the  transaction. 

Robinsony,  Homer,  226*  231  (1). 

2.  Contracts. — Sales  of  Real  Estate, — A  partnership  for  the  pur- 
chase and  sale  of  real  estate  may  be  created  by  a  parol,  or  by  a 
written  contract.  Robinson  v.  Homer,  226, 232  (3) . 

3.  Accounting. — Equity. — A  suit  by  a  partner  to  recover  the  profits 
due  to  him  from  his  partner  in  a  transaction  is  in  the  nature  of 
an  equitable  suit  for  an  accounting;  and  a  complaint  showing 
that  something  is  due  to  him  is  sufllcient  on  demurrer. 

Robinson  v.  Homer,  226, 234  (6) . 

PASSSHQEBS— 

See  Carkiebb. 

PATENTS— 

Failure  to  observe  statute  in  sale  of  patent  right,  see  Goittbacts 
11;  Michener  v.  Watts,  376  (1). 

PATMBNTS,  APPLICATION  OP— 

See  Officebb  10,  13,  14. 

PHYSICIANS— 

Testimony  of,  in  rape  cases,  see  Rape. 

PLEADING. 

I.    FOBM  AND  ALLBOATIONS.  l-S.    |  IV.     DlMUBBBBS.  f-12. 

II.   CoacpLADTT.  4, 5.  I  V.   MonoKB.  IS.  14. 

III.  An8wsb,6-8.  I 

See  Abatement;  Set-Off  and  Ck>XTNTEBCLAiM. 

I.    Form  and  Allegations. 

Allegation  that  contract  is  illegal  and  void,  is  conclusion,  see  Oon- 
TBACTS  19;  Waimcright  v.  P.  H.  d  F.  M.  Roots  Co.,  682,  689  (7). 

1.  Complaint.— Theory. — A  complaint  must  proceed  upon  a  definite 
theory,  and  the  recovery  must  be  based  thereon. 

City  of  Union  City  v.  Murphy,  597, 599  (2). 

2.  Trial. — Procedure.— Simplification. — Code. — The  purpose  of  our 
code  was  to  simplify  the  procedure ;  and  to  that  end  the  distinc- 
tion between  pleading  and  practice  in  law  and  in  equity  was 
abol ished.  Larue  y.  Am erican,  etc.,  Engine  Co.,  609, 613  ( 1 ) . 

3.  Law. — Equity. — The  abolition  of  the  distinctions  between  the 
pleading  and  practice  in  proceedings  at  law  and  in  equity  did  not 
affect  the  substantive  rights  of  parties,  but  merely  permitted 
causes  and  defenses  of  whatever  nature  to  be  litigated  in  one 
case  Larue  v.  American,  etc.,  Engine  Co.,  609, 613  (3 ) . 

II.    Complaint. 

Cross-complaint  for  reformation  of  ieed,  see  Damages  1 ;  Chapman 

V.  Lambert,  461,  467  (4). 
Complaint  for  deceit,  see  Deceit. 
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Complaint  for  divorce,  see  Divorcel 

Complaint  for  false  representations,  see  Fraud;  Thomas  v.  Fried- 
man, 573. 

Complaint  by  parent  for  custody  of  child,  see  Habeas  Corpus  4; 
Watts  V.  Watts,  334.  336  (4). 

Complaint  on  policy,  see  Insurance. 

Complaint  for  oil  and  gas  rentals,  see  Landlord  and  Tenant. 

Complaints  by  servants  for  personal  injuries,  see  Master  and 
Servant. 

Intervening  petition  in  foreclosure  suit,  see  Mortoaoes. 

Complaint  for  recovery  of  taxes  illegally  collected  by  city,  see  Mu- 
nicipal Corporations  2 ;  Pittsburgh,  etc.,  H.  Co.  v.  Anderson,  16, 
38  (4). 

Complaint  against  city  for  nuisance,  see  Nuisance  2 ;  City  of  Union 
City  V.  Murphy,  51)7,  598  (1). 

Complaint  on  l)ond  of  treasurer,  see  Officers  6;  Walker  y.  State^ 
ex  rel.t  40. 

Cross-complaint  in  action  on  bond,  see  Officers  15. 

Complaint  to  quiet  title,  see  Quieting  Title. 

Complaints  against  railroads,  see  Railroads. 

Cross-complaint  for  reformation  of  deed,  see  Reformation. 

4.  Complaint. — Supplemental. — Death. — Harmless  Error. — Appeal. 
— Though  it  is  the  better  practice,  upon  the  death  of  a  plaintiff, 
to  file  a  supplemental  complaint  showing  such  fact,  it  does  not 
constitute  harmful  error  for  the  court,  on  an  oral  motion,  and 
without  objection,  to  order  the  decedent's  administrator  to  be 
substituted  as  a  party,  such  error  being  cured  by  §700  Burns 
1(H)8,  §658  R.  S.  1881,  forbidding  the  reversal  of  a  judgment  where 
the  defect  might  have  been  amended  and  where  the  merits  of 
the  case  were  fairly  determined  below. 

Driscoll  V.  Penrod,  19, 24  (5). 

5.  Lost.—Rcinstatinff.^Complaint.—Vn^er  J(1201  Bums  190S,  §12.33 
R.  S.  ISSI,  authorizing  the  reinstatement  of  any  pni)er  in  any 
judicial  proceedlnj?  by  the  filing  of  a  complaint  showing  "the  loss 
or  destruction  of  such  paper,  and  that  a  certified  copy  thereof 
cannot  be  obtalnecl  by  the  party  or  person  making  such  applica- 
tion," a  complaint  falling  to  show  that  a  certified  copy  of  such 
paper  cannot  be  obtained  is  insufficient. 

Wills  V.  Wills,  631, 635  (3). 

III.    Answer. 

Sustaining  demurrer  to  paragraph  whose  facts  are  provable  under 
another  harmless  error,  see  Appeal  42;  Stults  v.  Miltenberger, 
561,  5(52  (1). 

Answer  in  action  on  note,  see  Bilm  and  Notes. 

Answer  by  corporation,  in  action  against  It  on  contract  executed 
by  general  manager,  see  Contracts  18;  Wainwright  v.  P.  H.  d 
F.  M.  Roots  Co,,  aS2.  687  (4). 

Answer  that  contract  sued  on  is  void,  see  Contracts  19;  Wain- 
wright V.  P.  H.  X  F.  M.  Roots  Co.,  682,  689  (7). 

Cross-complaint  for  breach  of  contract,  sounds  in  contract,  see  Con- 
tracts 20;  Wainwright  v,  P.  S.  d  F.  M.  Roots  Co.,  682,  696  (14). 
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Counterclaim  for  breach  of  contract,  see  CSohtbacts  21 ;  Wainwright 

V.  J\  H.  d  F,  M.  Roots  Co.,  682,  693  (10). 
Answers  in  action  on  policy,  see  In8Uba.nce  17. 
Answer  in  case  of  sale,  see  Sales. 

6.  Ansuer, — Denial — Confession  and  Avoidance. — Sustaining  a  de- 
murrer to  an  insufncleut  answer  of  confession  and  avoidauce  Is 
harmless,  though  an  argumentative  general  denial  is  included 
therein,  the  evident  theory  being  that  of  confession  and  avoid- 
ance. Duffy  V.  England,  575, 579  (4). 

7.  Anstrer, — Counterclaim. — An  answer  refutes  the  allegations  In 
plaintiff's  complaint,  and,  therefore,  a  pleading  cannot  be  both 
an  answer  and  a  counterclaim,  or  an  answer  and  a  set-off. 

Duffy  V.  England,  575, 583  (7). 

8.  Counterclaim. — Demurrer  to. — Form. — A  demurrer  to  a  para- 
graph of  answer  and  to  one  of  counterclaim  on  the  ground  that 
'^neither  paragraph  states  facts  sufficient  to  constitute  a  cause  of 
defense  to  plalntiff*s  complaint,"  presents  no  question  as  to  the 
sufficiency  of  the  counterclaim. 

Bennett  v.  Boot  Furniture  Co^  606, 607  (1) . 

IV.    Demubbbbs. 

9.  Demurrers. — Waiver. — ^Defects  In  a  pleading  not  specified  In  a 
demurrer  thereto  are  waived. 

State,  em  reL,  v.  Bartholomew,  182, 185  (1) . 

10.  Demurrers. — Form. — Alleged  defects  in  the  pleadings  to  which 
demurrers  are  addressed  should  l)e  set  out  in  such  demurrers  in 
plain  and  concise  language  and  separately  numbered;  and  no  ar- 
guments thereon  should  be  Included  in  such  demurrers. 

State,  ex  rel.,  v.  Bartholomew,  182, 185  (2). 

11.  Defective. — Defective  Demurrers. — Sustaining  a  defective  de- 
murrer to  a  defective  pleading  is  harmless. 

Duffy  V.  England,  575, 5S4  (9) . 

12.  Sustaining  Demurrer  to  Paragraph  of  Answer. — Facts  Prov- 
able Under  Another. — 'So  error  is  committed  in  sustaining  a  de- 
murrer to  a  paragraph  of  answer,  where  the  facts  therein  alleged 
are  provable  under  another  paragraph. 

Watts  V.  Watts,  334, 337  (6). 

V.    Motions. 

13.  Making  More  Spedflo. — Subsequent  Amendment. — Erroneously 
sustaining  a  motion  to  make  a  pleading  more  specific  is  harmless, 
where  the  pleading  is  subsequently  amended  and  where  a  de- 
murrer is  sustained  to  the  amended  pleading. 

Scanlon  v.  Deuel  208, 214  (7). 

14.  Motion  for  Judgment  on. — A  motion  by  defendant  for  Judgment 
notwithstanding  the  verdict,  because  of  the  alleged  insufficiency 
of  the  complaint,  was  properly  overruled,  where  the  complaint 
was  sufficient.  Stauffer  v.  Hulwick,  410, 414  (6) . 

POLICE  POWEBp- 

See  Railroads. 

POSSESSION— 

See  Advebse  Possession. 

PBESIDENT— 

Powers  of,  see  Cobpobations. 
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PBESUMPTIONS— 

From  twenty  years'  adverse  possession,  see  Advebse  Possession  ; 

Oascho  V.  Lennert,  677,  679  (2). 
That  trial  court's  rulings  were  correct,  see  Appeal  39;  Scott  v. 

State,  382,  3S3  (1). 

None,  that  divorce  has  been  granted,  see  Bigamy  2;  Lesueur  v. 
State,  448,  455  (5). 

Of  negligence,  from  collision  of  trains,  see  Carriers  2,  3;  Indiana 

Union  Traction  Co.  v.  Maker,  289. 
Of  innocence,  see  Criminal  Law. 
Of  permissive  use  of  way,  see  Easements  3;  Gaacho  v.  Lennert, 

67V,  680  (3). 
Of  care,  see  Railroads  27. 
That  words  in  a  statute  are  used  in  legal  sense,  see  Statutes  1; 

Indiana  Trust  Co.  v.  QHffith,  643,  651  (5). 

PBINCIPAL  AND  AGENT— 

Declarations  of  agent,  within  scope  of  business,  binds  principal,  see 
Estoppel  1;  Larue  v.  American,  etc.,  Engine  Co.,  609,  620  (9). 

Possession  of  goods  by  agent,  not  evidence  of  authority  to  sell  them, 
see  Sales  5;  Stult8  v.  Miltenherger,  561,  564  (4). 

1.  Secret  Instructions. — A  principal  is  bound  by  the  acts  and  dec- 
larations of  his  agent  within  the  scope  of  his  general  employ- 
ment, regardless  of  secret  instructions  to  the  contrary. 

Larue  v.  American,  etc.,  Engine  Co.,  009, 620  (8). 

2.  Agent  of  Different  Masters. — Schools. — Art  Institutes. — The 
fact  that  an  art  association  which  under  the  questioned  act  re- 
ceives support  from  the  school  city,  has  as  members  of  its  gov- 
erning board  representatives  of  the  school  city,  does  not  prevent 
the  Interests  of  such  association  and  of  such  school  city  from 
becoming  adverse,  thereby  requiring  such  representatives  to 
choose  which  interests  they  will  represent. 

Bullock  V.  Rohison,  198, 207  (4). 

PBINCIPAL  AND  STTBETY— 

Admissions  of  pnncipal  bind  surety,  see  Evidence  5. 

Surety  must  ordinarily  pay  debt  before  he  can  maintain  a  suit  to 
set  aside  principal's  fraudulent  conveyance,  see  Fradulent  Con- 
veyances; Walker  v.  State,  ex  rel.,  40,  67  (14). 

Equitable  rights  of  surety  may  be  determined  In  action  on  bond, 
see  Officebs  16;  Walker  v.  State,  ex  rel.,  40,  67   (15). 

1.  Subrogation.— y^here  a  second  term  surety  secures  property 
from  his  principal,  a  county  treasurer,  with  which  to  pay  his 
obligation  as  surety  on  such  treasurer's  bonds,  and  the  property, 
when  converted,  is  more  than  sufficient,  the  county  can  require 
an  accounting  for  the  excess  for  application  on  the  balance  due ; 
or  if  the  first  term  sureties  have  been  compelled  to  pay  on  his 
deficit,  they  are  subrogated  to  the  rights  of  the  county  to  such 
excess.  Walker  v.  State,  ex  rel.,  40,  C4  ( 11 ) . 

2.  Liabilities. — Contribution. — Officers. — Bonds.  —  Tlie  first  term 
sureties  of  a  public  officer,  after  payment  of  the  amount  due,  may 
maintain  a  suit  for  contribution  against  the  second  term  surety 
who  has  received  an  excessive  share  of  the  principars  property 
to  apply  on  the  deficit  for  the  second  term. 

Walker  y.  State,  ex  rel,  40, 67  (13). 
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PBOXIMATE  GAirSX— 

FUBIJC  OPFXCSSS — 
See  OmcEKS. 

FUBUC  POLICT— 

See   CoXTEAtTS. 

Whether  r-'K-**  ja«1se  may  practice  law,  question  of,  see  Judges  1 ; 
Lerutur  t.  *7«/f,  4*N  432  (3>. 

QXTAJITUM  JLKKUIT— 

Action  on.  does  c- 1  lie  to  recoTer  commissions  dne  nnder  iMtroI  con> 
tract  f«»r  sale  of  land,  see  CoifTBAcxs  9;  Fullemwider  v.  Ooben, 
312.  316   l2i. 

QUIETOra  TITLE— 

To  easement,  see  Ease^iexts  1;  fflpet  t.  Doherty,  379,  381  (2). 

L  yeir  Trial  C4  of  Rigkt. — ^A  new  trial  as  a  matter  of  right  Is 
demandatile  in  suits  to  qolet  title,  where  a  proper  application  Is 
made,  and  bond  filed  therefor.         Hipe«  v.  DoAcr/^/,  379, 3bl  (1). 

2.  InjMm*  fion.—yeic  Trial  a*  of  Right. — In  a  snit  to  quiet  title,  a 
new  trial  as  of  ri|dit  is  demandable,  though  the  complaint  also 
deniariis  injunctive  relief,  such  relief  being  regarded  as  merely 
inc  identaL  Hipes  v.  Doherty,  379. 381  ( 3 ) . 

a  Lftfol  and  Equitable  Titles. — Recovery. — ^The  plaintiff  in  a  quiet 
title  case  cannot  allege  a  legal  title  and  recover  upon  an  equitable 
one.  Dan  forth  v.  Meeks,  400, 402  ( 1 ) . 

4.  Equitiihh. — Complaint — A  complaint  to  quiet  an  equitable  title 
may  ^>i  out  all  the  facts  constituting  such  title. 

Danforth  v.  Meekt,  400, 402  (2) . 

5.  -Ve  ir  Trial  #i*  of  Riffht. — ^Where  the  plaintiff's  complaint  to  quiet 
title  c-'HsisttNl  of  two  para^nraphs.  the  first  alleging  a  lecal,  and 
the  ji^-^^M.d  alU<:inir  an  equitable  title,  further  praying  that  de- 
fendant N»  enjoined  fn>m  selling  or  disposing  of  the  land  in  dis- 
pnte.  :nt*I  defendant  in  a  cross-complaint  asked  that  her  title  to 
the  s;ihie  ij-nil  lie  quieted,  and  the  decree  quieting  the  title  gave 
half  to  plnintiff  and  half  to  defendant  a  new  trial  as  of  right 
is  domnndahle.  Danforth  y.  Mecks,  400, 402  (3). 

QTJOTATIOH  MASKS— 

Not  necessary  in  indictment,  see  Falsb  Pbeterses  3 ;  Bader  v.  State, 
2tiS.  273  (4K 

bahaoad  comxissioh— 

See  Railroabs. 

KATLSOADS— 

See  Carbiers  ;  Master  a:^  Servant  ;  Xeouoehck. 

Damaces  for  setting  fires,  see  Damages  2;  New  York,  etc.,  R.  Co 

V.  Rnprr.  407.  50S  (lOK 
Drainase  culverts,  see  Draiss. 
1.     rom»/M*.<fxioM«. — Poircm. — A  railroad  commission  has  only  such 

powers  as  are  expressly  granted  by  statute. 

Wabash  R.  Co.  v.  Rotlroad  Com.,  elc.,  428, 43S  (4). 
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2.  Commissions.— Suits  to  Compel  Companies  to  Establish  High- 
way Crossingb, — Under  §5553  Burns  1908,  subd.  b,  Acts  1907  p. 
454,  §10,  providing  that  the  railroad  commission  shall  investigate 
any  defective  highway  crossings  that  endanger  the  safety  of  per- 
sons on  the  trains  and  shall  recommend  changes,  and  that  if  such 
changes  are  not  made  as  directed  the  commission  ''may  file  a  bill 
in  equity  •  *  *  to  require  compliance  with  its  order,"  and 
§5530  Burns  1908,  Acts  1907  p.  454,  §17,  requirhig  the  commission 
**to  enforce"  all  laws  regulating  railroads,  the  railroad  commis- 
sion may  institute  a  suit  to  compel  a  railroad  company  to  con- 
struct a  proper  highway  crossing. 

Wabash  R,  Co,  v.  Railroad  Com.,  etc.,  428, 438  (5),  441  (5). 

3.  Highway  Crossings. — Suits  to  Enforce  Construction  of. — Com- 
plaint.— A  complaint  by  the  railroad  commission  alleging  that  it 
had  ordered  defendant  railroad  company  to  construct  a  proper 
highway  crossing,  that  defendant  refused,  and  showing  the  facts 
making  it  the  company's  duty  to  construct  such  crossing,  is  suffi- 
cient Wabash  R.  Co.  v.  Railroad  Com.,  etc.,  428, 441  (7). 

4.  Rights  of  Way. — Failure  to  Comply  with  Statutes. — Forfeitures. 
— In  an  action  by  a  steam  railroad  company  to  condemn  a  right 
of  way,  an  answer  that  such  company  did  not,  within  three  years 
after  its  incorporation  begin  the  construction  of  its  road  and  ex- 
pend five  per  cent  of  the  amount  of  its  capital,  is  bad,  since  §5318 
Burns  1908,  §3030  R.  S.  1881,  providing  that  "if  any  such  [rail- 
way] corporation  shall  not,  within  three  years  after  its  incorpo- 
ration, begin  the  construction  of  its  road,  and  expend  thereon 
five  per  cent  of  the  amount  of  its  capital,  and  finish  the  road  and 
put  it  In  full  operation  in  ten  years  thereafter,  its  act  of  incor- 
poration shall  become  void,"  does  not  render  such  act  of  incor- 
poration void,  but  merely  gives  the  State  a  right,  In  an  appro- 
priate action,  to  forfeit  such  charter. 

Cluthe  V.  Evansville,  etc.,  B.  Co.,  162. 

5.  Watercourses. — Drains. — Culverts. — Costs.  —  Where  a  natural 
watercourse  flows  across  the  right  of  way  of  a  railroad  com- 
pany, the  track  being  built  on  a  fill,  and  a  public  drain  is  con- 
structed to  carry  off  the  waters  of  such  watercourse,  the  com- 
pany must  construct  at  Its  own  expense,  though  such  expense 
seems  to  be  disproportionate  to  the  public  benefit  received,  a  cul- 
vert sufficient  to  carry  such  waters  over  its  right  of  way. 

Wabash  R.  Co.  v.  Jackson,  487, 490  (1),  491  (1). 

6.  Interurban.— Speed. — The  speed  of  interurban  cars  In  the  coun- 
try Is  not  limited  by  statute;  and  such  cars  may  be  run  at  any 
speed  consistent  with  the  safety  of  the  passengers  and  freight 
carried  by  them. 

Brooks  V.  Muncie,  etc^  Traction  Co.,  298, 305  (5),  306  (5). 

7.  Street. — Duties  as  to  Track. — ^A  street  railway  company  is  un- 
der the  continuing  duty  to  Its  employes  to  use  reasonable  care 
to  keep  its  tracks  in  good  repair. 

Indiana  Union  Traction  Co.  v.  Long,  532, 536  (6). 

8.  Street.— Decayed  Ties. — Duty  to  take  Notice  of. — Ordinary  care 
on  the  part  of  a  street  railway  company  requires  it  to  take  notice 
of  tlie  liability  of  wooden  ties  to  decay,  and  to  guard  against 
dangers  therefrom. 

Indiana  Union  Traction  Co.  v.  Long,  532, 536  (7) . 

9.  Highiray  Crossings. — Duties. — ^A  railroad  company  that  con- 
structs Its  track  over  a  highway  must  restore  such  highway  to 
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Its  former  condition  of  usefulness  and  safety  and  so  maintain 
It ;  and  if  this  cannot  be  done  by  a  grade  crossing,  the  company 
most  do  It  by  constnicting  its  tracks  over  or  under  such  highway, 
or  by  con^ftmcttu^  the  highway  over  or  under  Its  tracks. 

Wabash  li.  Co,  v.  Railroad  Com,,  etc,  428, 436  (1). 

10.  Highitay  Cro^sinffg. — Mandamus.— WhWe  a  railroad  company 
is  required,  up^m  tlie  order  of  tlie  pro|)er  authority,  to  construct 
a  UHeful  and  ssife  highway  crossing,  the  manner  of  constnicting 
said  crossing  is  within  its  discretion ;  but  if  tlie  mode  chosen  fails 
proiierly  to  execute  the  duty,  mandamus  lies  to  compel  such  com- 
Iiany  to  constmct  a  crossing  that  conforms  to  legiil  re<iulrements. 

Wabash  R,  Co.  v.  Railroad  Com.,  etc,  42S,  436  (2). 

11.  Hiffhway  Crossings. — ^.4cffOn  to  Enforce  Making  of. — Parties. — 
Trustees. — A  township  trustee  may  maintain  an  action  to  com- 
pel a  railroad  comimny  to  construct  and  maintain  a  proper  high- 
way crossing       Wabash  R.  Co.  v.  Railroad  Com.,  etc.,  428, 437  (3) . 

12.  Killinff  Stock. — yegUgence.—Statutes.— Police  Power. — Under 
the  police  power  railroad  companies  are  required  to  fence  their 
tracks,  in  order  to  lessen  the  danger  of  collision  with  animate  ob- 
jects, with  the  consequent  peril  to  those  using  such  railway ;  and 
companies  failing  thus  to  safeguard  their  tracks  may  be  com- 
pelled to  pay  for  animals  killed  thereon,  regardless  of  the  ques- 
tion of  negligence. 

Wabash  R.  Co.  v.  Railroad  Com.,  etc.,  428, 440  (6). 

13.  Setting  Fires. — Complaint, — A  complaint  alleging  that  defend- 
ant railroad  company  negligently  permitted  dry  grass  and  com- 
bustible material  to  accumulate  and  remain  on  its  right  of  way, 
that  defendant,  in  operating  its  locomotives,  set  fire  to  such  ma- 
terials, that  defendant  negligently  permitted  such  fire  to  escape 
upon  plain tifTs  land,  burning  his  house,  without  any  negligence 
upon  his  part,  is  sufficient  on  demurrer. 

A'eir  York,  etc.,  R.  Co.  v.  Roper,  497, 499  (1) . 

14.  Setting  Fires. — Instructions. — Shoicing  Harmless  by  Interroga- 
tories.— The  refusal  to  instruct  that  the  plaintiff  could  not  re- 
cover for  the  loss  of  his  house,  alleged  to  have  been  burned  by 
the  escape  of  fire  from  defendant  railroad  company^s  right  of 
way,  unless  it  was  shown  that  defendant  set  the  fire  on  such 
right  of  way,  even  if  erroneous.  Is  rendered  harmless  by  answers 
to  interrogatories  to  the  Jury,  stating  that  such  fire  was  set  by 
such  company.  Kew  York,  etc.,  R.  Co.  v.  Roper,  497, 500  (2) . 

15.  Setting  Fires. — yotice. — Instructions. — ^In  an  action  against  a 
railroad  company  for  iiermitthig  fire  to  escape  from  its  right  of 
way,  destroying  plalntiflTs  house,  an  instruction  that  defendant 
would  not  be  liable  unless  it  was  proved  that  it  had  knowledge 
of  such  fire  on  its  right  of  way,  or  of  the  spreading  thereof,  prior 
to  the  destruction  of  plaintilTs  house,  was  properly  refused, 
where  the  fire  on  the  right  of  way  was  set  by  defendant's  loco- 
motive. New  York,  etc.,  R.  Co.  v.  Roper,  497, 500  (3). 

la  Setting  Fires. — Care.— Instructions.— The  refusal  of  an  in- 
struction that  if  defendant  railroad  company's  right  of  way  at 
the  place  where  the  fire  originated  that  spread  and  destroyed 
plaintifTs  house,  was  reasonably  clean  and  free  from  combustible 
materials,  defendant  would  not  be  guilty  of  negligence,  is  not 
harmful,  where  the  court  instructed  that  if  the  company  used 
a  reasonable  amount  of  active  vigilance  in  keeping  its  right  of 
wey  clear  of  combustible  material  and  exercised  Buch  care  as  a 
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reasonably  prudent  man  would  exercise  !n  preventing  fires  on  his 
own  premises  from  escaping  to  the  premises  of  others,  it  would 
not  be  liable.  Netv  York,  etc.yR.  Co,  y.  Roper,  407,^*01  (4). 

17.  Setting  Fires.— Escape  of  Fire  from  Rightft  of  Waj/.— Defect- 
ive Spark-arresters. — Instructions. — Where  the  only  iieplij?ence 
alleged  was  defendant  railroad  company's  conduct  in  permitting 
combustibles  to  remain  upon  its  right  of  way  and  in  permitting 
fire  to  escape  therefrom,  it  is  proper  to  refuse  an  instruction  con- 
cerning defendant's  duty  as  to  spnrk  arresters. 

New  York,  etc.,  R.  Co.  v.  Roper,  497, 501  (5). 

18.  Setting  Fires.  —  Evidence,  —  Circumstantial.  —  In  an  action 
against  a  railroad  company  for  the  burning  of  plaintiff's  house, 
evidence  that  immediately  after  defendants  train  passed  fire  was 
seen  on  the  right  of  way,  supports  a  verdict  for  the  plaintiff  that 
the  defendant  started  the  fire,  since  facts  may  be  shown  by  cir- 
cumstantial as  well  as  by  direct  evidence. 

New  York,  etc.,  R.  Co.  v.  Roper,  497, 502  (7) . 

19.  Setting  Fires. — Contributory  Negligence. — Instructions. — Invad- 
ing Province  of  Jury, — An  Instruction,  In  an  action  against  a 
railroad  company  for  burning  plaintilTs  house  that  if  plaintiff 
used  such  an  amount  of  active  vigilance  as  a  reasonably  prudent 
person  would  under  the  circumstances,  as  detailed  In  the  evi- 
dence, he  would  not  be  guilty  of  contributory  negligence,  but  if 
he  did  not  use  such  an  amount  he  would  be  guilty  of  such  negli- 
gence, does  not  invade  the  province  of  the  jury. 

New  York,  etc.,  R.  Co.  v.  Roper,  497, 503  (8) . 

20.  Stopping  Freight-trains  on  Crossings. — Complaint, — A  com- 
plaint alleging  that  defendant  railroad  company  stopped  Its 
freight-train  on  a  street  crossing,  thereby  obstructing  such  street 
for  ten  minutes,  shows  the  commission  of  a  misdemeanor. 

Cleveland,  etc.,  R.  Co.  v.  Tauer,  621, 624  (1). 

21.  Obstructing  Street  Crossing. — Fires. — Obstructing  Access  to. — 
Contributory  Negligence. — Negativing. — Complaint. — A  complaint 
alleging  that  plaintlfT's. building  caught  on  fire,  that  the  fire  com- 
pany started  with  the  necessary  equipment  to  extinguish  such 
fire,  that  defendant  railroad  company's  freight-train  obstructed  for 
ten  minutes  the  street  over  wMch  the  equipment  was  brought,  that 
the  engineer  refused  to  move  ofT  the  crossing,  that  by  reason 
thereof  the  plaintiffs  building  was  burned  and  "that  all  of  said 
damages  and  the  destruction  of  said  greenhouse  and  contents 
were  the  direct  and  proximate  result  of  the  carelessness  and 
negligence  of  said  defendant  as  herein  averred,"  sufficiently  shows 
negligence  as  the  proximate  cause  of  plaintiff's  loss,  but  is  fatally 
defective  for  want  of  an  allegation  of  freedom  from  contributory 
negligence,  the  quoted  allegation  being  insuflicient  for  that  pur- 
pose. Cleveland,  etc.,  R.  Co.  v.  Tauer,  621, 625  (3) . 

22.  Street. — Negligence. — Complaint.  —  Personal  Injuries.  —  Dam- 
ages to  Property. — Negativing  Contributory  Negligence. — ^A  com- 
plaint for  damages  concluding  "that  on  account  of  said  negligence 
said  plaintiff  was  Injured,  in  that  he  was  thrown  from  said 
wagon  ♦  *  •  upon  the  said  street  ♦  *  * ;  that  at  the  time 
of  said  injury  the  said  plaintiff  was  earning  •  ♦  ♦  five  dollars 
per  day ;  that  his  wagon  was  damaged  In  the  sum  of  twenty  dol- 
lars; that  he  suffered  great  mental  and  physical  pain  *  ♦  ♦ 
and  that  he  has  been  injured  in  the  sum  of  $5,000,"  and  demand- 
ing judgment  for  $5,000,  Is  sufficient  without  negativing  contribu- 
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tory  negligence,  the  allegation  as  to  damages  for  the  wagon  being 
surplusiige.       Indiana  Union  Traction  Co.  v.  Reynolds,  263, 264  ( 1 ) . 

23.  Intcrurhan, — Collisions  at  Highway  Crossings. — Contributory 
S'egliffcnce, — EHdencc. — A  verdict  for  defendant.  In  an  action  by 
nn  ndmiiiistrator  against  an  intemrban  railroad  company  for  the 
negli(;ent  killing  of  his  decedent  at  a  highway  crossing,  will  not 
l)e  tfvtt  aside,  on  appeal,  where  the  evidence  showed  that  decedent 
and  another  driving  in  a  wagon  approached  a  crossing,  that  the 
view  was  obstructed  a  part  of  the  time  as  they  approached  the 
crossing,  thiit  a  clear  view  was  obtainable  when  they  came  near 
the  truck,  that  they  did  not  stop,  look  or  listen  for  an  approach- 
ing car,  but  drove  ui)on  the  track,  that  the  motorman  failed  to 
sound  his  whistle  between  SO  and  100  rods  from  the  crossing,  but 
did,  at  60  rods,  though  It  was  not  heard,  and  he  vainly  applied  his 
brake,  that  another  car  had  preceded  the  one  In  question  by  a 
few  minutes,  and  that  they  had  seen  the  first  car  pass. 

Brooks  V.  Muncie,  etc..  Traction  Co.,  298, 300  (1). 

24.  Street.  —  Collisions  itith  VelUcles. — Instructions. — Assuming 
Fads. — In  an  action  for  personal  injuries  caused  by  a  collision  of 
a  car  of  defendant  street  railroad  company  and  plaintifTs  vehicle, 
an  instruction  that  if  "the  defendant  ran  the  car  which  injured 
tlie  plaintiff,  if  such  Injury  occurred,  so  close  to  another  car  that 
the  noise  and  rumble  and  ringing  of  the  bell  of  the  leading  car 
drowned  the  signals  and  sound  of  the  bell  on  the  said  car  which 
conimItte{l  the  injury  •  •  ♦  the  defendant  was  guilty  of  negli- 
gence," is  erroneous  in  assuming  facts,  the  defendant's  negligence 
in  so  running  its  car  being  for  ths  jury. 

Indiana  Union  Traction  Co.  v.  Reynolds,  263, 266  (2). 

25.  Interurban.  —  Crossing  Accidents.  —  Instructions.  — "App»v«- 
matcly." — An  instruction  that  if  plaintifTs  decedent  was  negligent 
in  any  matter  "approximately"  contributing  to  his  death,  plaintifT 
cannot  recover,  is  not  misleading,  the  words  "proximately"  and 
"approximately"  being  almost  synonymous. 

Brooks  V.  Muncie,  etc.,  Traction  Co.,  29S,  302  (2). 
20.  Interurban. — Crossing  Accidents. — Instructions. — ^^MatcriaUy" 
Contributing  to  Injury. — An  instruction  that  if  plalntiflTs  decedent 
was  negligent  in  any  matter  contributing  to  his  injury,  plaintiff 
cannot  recover,  is  not  harmful  on  the  ground  that  it  should  have 
charged  that  such  matter  must  "materially"  contribute  to  his  in- 
Jury,  especially  where  other  instructions  charged  that  it  must 
"materially"  contribute. 

Brooks  V.  Muncie,  etc.,  Traction  Co.,  298, 303  (3). 

27.  Interurban. — Crossings. — Travelers. — Look  and  Listen  Rule.— 
Instructions. — Presumptions. — ^In  an  action  against  an  interurban 
railway  company,  where  the  evidence  showed  that  as  decedent 
approached  a  crossing  a  clear  view  of  the  track  was  obtainable 
when  he  came  near  it,  and  that  he  had  seen  another  car  pass  a 
few  minutes  before,  an  instruction  that  it  is  the  duty  of  a  trav- 
eler ai)proaclilng  an  Interurban  railroad  track  In  the  country  to 
look  and  listen  for  an  approaching  car,  and  that  if  he  could  have 
seen  an  approaching  car  in  time  to  escape  it  will  be  presumed 
either  that  he  failed  to  look,  or  that  he  did  not  heed  what  he 
saw,  is  not  erroneous. 

Brooks  v.  Muncie,  etc..  Traction  Co.,  298, 303  (4),  305  (4). 

28.  Interurban.  —  Crossing  Accidents. — Travelers. — Instructions.— 
In  an  action  against  an  interurban  railway  company  for  the  neg- 
ligent killing  of  plalntiflTs  decedent  at  a  crossing,  an  Instruction 
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that  the  negligence  of  the  driver  of  a  vehicle  cannot  be  imputed 
to  a  companion  when  the  companion  does  not  control  such  driver, 
is  proi)erly  refused,  where  the  evidence  shows  without  conflict 
that  decedent  was  driving. 

Brooks  V.  Munde,  etc.  Traction  Co.,  298, 306  (7). 

29.  Damages  to  Property,— Contributory  Neyligencc—Instructions. 
— Where  an  action  against  a  railroad  company  for  obstructing  a 
street,  thereby  preventing  a  fire  company  from  extinguishing  the 
fire  in  plaintiff's  building,  to  his  damage,  wns  submitted  to  the 
jury  on  the  theory  that  It  was  unnecessary  for  the  complaint  to 
negative  contributory  negligence,  an  instruction  that  if  the  jury 
finds  "from  a  preponderance  of  all  the  evidence  in  the  case  that 
plaintiff  was  guilty  of  any  act  of  negligence  that  proximately" 
contributed  to  his  damage,  he  cannot  recover,  is  erroneous. 

Cleveland,  etc.,  R.  Co.  v.  Tauer,  621, 630  (4). 

RAPE— 

1.  Indictment. — Blank  Dates. — An  Indictment   for  rape  charging 

that  defendant  did  "on  the day  of  July,  1908,"  commit  such 

crime.  Is  sufficient,  where  the  whole  month  of  July  was  within 
the  statutory  period  for  the  beginning  of  such  prosecution. 

Hoffman  v.  State,  284, 285  (1). 

2.  Physical  Examination  of  Victim. — Evidence. — Physicians. — The 
testimony  of  physicians  as  to  the  physical  condition  of  a  child  on 
whom  the  crime  of  rape  was  alleged  to  have  been  committed,  is 
admissible  in  a  prosecution  for  such  crime,  though  their  testi- 
mony did  not  connect  defendant  with  the  crime  charged. 

Messel  v.  State,  214, 217  (2). 

3.  Essentials. — Evidence. — To  procure  a  conviction  for  rape  it  la 
necessary  for  the  State  to  prove  beyond  a  reasonable  doubt  the 
corpus  delicti  and  defendant's  agency  as  the  cause ;  and  testimony 
tending  to  prove  either  element  Is  admissible  In  the  prosecution. 

Messel  v.  State,  214, 217  (3). 

4.  Infants. — Corpus  Delicti. — Elements. — Proof  that  the  victim  of 
an  alleged  rape  was  not  twelve  years  old  and  that  she  had  been 
sexually  used  sufficiently  shows  the  corpus  delicti  of  rape. 

Messel  v.  State,  214, 217  (4). 

5.  EHdence. — Testimony  that  an  infant  girl  eleven  years  old  had 
been  sexually  used,  that  the  victim  had  complained  of  such  treat- 
ment, and  that  defendant  admitted  the  crime  before  trial  and 
upon  his  arraignment  in  preliminary  examination,  sustains  a  ver- 
dict of  guilty,  though  defendant  contradicted  such  testimony  at 
the  trial.  Messel  v.  State,  214, 218  (5) ,  220  (5). 

6.  Evidence. — Complaints  of  Victim. — In  a  prosecution  for  rape, 
testimony  of  the  complaints  of  the  victim,  though  dead,  is  ad- 
missible ;  but  proof  of  what  she  said  is  not  competent. 

Messel  v.  State,  214, 218  (6). 

BBAL  PBOPEBTY— 

See  Adverse  Possession;  Fraudulent  Conveyances;  Life  Es- 
tates; Mines;  Pabtnebship;  Waste. 

Parol  contracts  for  commissions  for  sale  of,  unenforceable,  see 
Contracts  7-10. 

Jurisdiction  of  actions  by  administrators  for  sales  of,  to  pay  debts, 
See  Courts. 

Opinion  as  to  value  of,  see  DECErr. 

Sales  of,  to  pay  debts,  see  Executors  and  Administrators. 
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BECBIVEB8-> 

See  MoBTOAGES. 

1.  Interlocutory  Order, — Appeal, — Statute. — **May,^ — The  statute 
(§1289  Burns  1908,  §1231  R.  S.  1881),  providing  that  from  an 
order  appointing  or  refusing  to  oiipoint,  a  receiver,  an  appeal 
"may"  be  taken  within  ten  days  thereafter,  such  appeal  must  be 
taken  within  such  ten  days.  Lewis  y,  Nielson,  414, 416  (1). 

2.  Interlocutory  Order,— Appeal — Statute.— Vnder  §1289  Bums 
1908,  §1231  R.  S.  18H1,  providing  that  from  an  order  appointing, 
or  refusing  to  appoint,  a  receiver,  the  aggrieved  party  may  ap- 
peal within  ten  days  thereafter,  such  api)eal  must  be  perfected 
within  such  time  by  the  performance  of  all  acts  necessary  to 
give  the  Supreme  Court  jurisdiction  thereof. 

Lewis  V.  Nielson,  414. 415  (2). 

BBCITAL8— 

See  Embezzlement  1. 

BSCOUPMKNT— 

See  Set-Off  and  Countebclaim. 

BBFOKHATION— 

Of  deed,  in  action  for  damages,  see  Damages  1 :  Chapman  v.  Lam- 
bert, 4ei,  467  (4). 

Demand  must  be  made  for,  see  Demand  ;  Chapman  v.  Lambert,  461, 
468  (7). 

Deeds. — Damages. — Cross-Complaint. — In  an  action  for  damages  for 
diverting  water  into  plaintiflTs  sewer,  a  decree  of  reformation  of 
defendants  deed  from  plaintiff  so  as  to  permit  such  diversion 
is  proper,  where  a  supplemental  contract  between  plaintiff  and 
defendant  gave  defendant  such  right  and  provided  that  the  stipu- 
lations of  such  contract  should  be  made  a  part  of  such  deed,  the 
parties  mutually  forgetting  to  insert  them. 

Chapman  v.  Lambert,  461, 468  (6). 

BEKAIKBEBS— 

See  Life  Estates;  Mines. 

Liability  of  remaindermen  for  drainage  repairs,  see  Drains  12,  13. 

Liability  for  cost  of  partition  fence,  see  Fences. 

BEPATBS— 

Apportionment  of  cost,  see  I-.i*'e  Estates. 

BEFTJTATIOH— 
See  Criminal  Law. 

BESCISSION— 

See  Insurance  17. 

BES  XQDICATA— 

See  Judgment. 

BIGHTS  OF  WAY— 
See  Railroads. 
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SALES— 

See  Bbokkbs;  Partnership. 

Parol  contracts  for  comiiiissioris  for  sales  of  real  estate,  unenforce- 
able, see  Ck)NTRACTS  7-10. 

Indivisible,  parol  contract  for  commissions  on  sale  of  ]  personal  and 
real  property,  unenforceable,  see  Contkacts  10;  Fullcnwider  v. 
Oobcn,  312,  316  (3). 

Of  real  estate,  to  pay  debts,  see  Coubts.  . 

Fraud  In,  see  Deceit. 

Evidence  of,  see  Evidence  2-6;  Federal  Union  Surety  Co.  v.  Indi- 
ana, etc.,  Mfg.  Co.,  328. 

Of  real  estate  to  pay  debts,  see  Executors  and  Administrators. 
Offering  diseased  horse  for  sale,  indictment  for,  see  Indictment  9. 

Of  personal  property  to  be  attached  to  land  covered  by  mortgage, 
see  Mortgages. 

1.  Merchandise  in  Bulk. — Statutes. — Construction. — ^The  "bulk- 
sale"  act  of  1909  (Acts  1909  p.  122),  prohibiting  the  sale  in  bulk 
of  a  stock  of  merchandise  or  fixtures,  except  under  certain  con- 
ditions as  to  notice  to  creditors,  is  In  derogation  of  the  common 
law,  and  must  be  strictly  construed. 

Fairfield  Shoe  Co.  v.  Olds,  526, 529  (1). 

2.  Merchandise  in  Bulk. — Bj/  Partner  to  Partner. — Statutes. — Sec- 
tion one  of  the  act  of  1909  (Acts  1909  p.  122),  providing  that 
"the  sale  •  ♦  ♦  in  bulk  of  any  part  or  the  whole  of  a  stock 
of  merchandise,"  shall  be  void  except  when  made  under  certain 
restrictions  as  to  notice  to  cre<litors,  does  not  prohibit  one  part- 
ner's sale  of  his  Interest  in  a  stock  of  goods  to  another  partner; 
and  section  two  of  such  act,  providing  that  "sellers  •  ♦  • 
shall  include  ♦  ♦  ♦  copartnerships,"  does  not  make  such  sale 
illegal,  there  being  no  sale  "in  bulk"  by  a  copartnership. 

Fairfield  Shoe  Co.  v.  Olds,  526, 530  (2). 

3.  Inadequacy  of  Price. — Title. — Posscsftion. — Notice. — ^The  pur- 
chase of  an  automobile  worth  $350  for  $23  is  sufficient  to  charge 
the  purchaser  with  notice  of  some  defect  in  title. 

Stults  v.  MUtenherger,  561, 564  (2). 

4.  Title. — Defects. — yotice. — Mechanic's  Liens. — Loans. — The  ap- 
plication of  a  dealer  in  possession  of  an  automobile  worth  $350 
for  a  loan  thereon  for  $23  with  which  to  make  repairs  thereon 
is  sufficient  to  cause  suspicion  and  to  lend  to  inquiry;  and  the 
taking  of  an  affidavit  of  ownership,  on  making  such  loan,  tends 
to  confirm  the  suspicion.  Stults  v.  Miltenherger,  561, 564  (3). 

5.  Agency. — Possession. — Bare  possession  of  goods  does  not  con- 
stitute proof  of  an  agency  to  sell  them. 

Stults  v.  Miltenherger,  561, 564  (4). 

6.  Conditional. — Answer  of. — Sufficiency. — An  answer,  in  an  action 
on  a  contract  for  the  sale  of  lumber,  that  the  lumber  was  to  be 
of  a  certain  kind,  to  be  used  for  a  certain  purpose,  and  to  be 
suitable  for  such  purpose,  that  the  lumber  delivered  was  not  of 
such  kind  and  was  not  suitable  for  the  purpose,  that  the  defend- 
ant upon  the  delivery  thereof  notified  the  plaintiffs  thereof  and 
that  such  lumber  was  held  subject  to  plaintiff's  order,  is  suffi- 
cient Bennett  v.  Root  Furniture  Co.,  606, 607  (2) . 
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SCHOOLS— 

See  Pw:«ciPAL  A3n>  Agent. 

8upp*frt.—Art  iHJttituU'n.—Staiute^.^ClasMficotion  of  Cittes,—4:on- 
utituiional  Lflir.— Sett  ion  four  of  the  act  of  1909  (Acts  1900  p. 
M»i,  |irovi(lii>i:  'that  [inj  auy  school  city  •  •  •  where  there 
H  MF  hereafter  shall  be.  an  art  association  which  owns  buildings, 
ITounds.  works  of  tirt  and  other  equipment  *  *  *  in  which 
more  than  $2iHi.0u0  shall  hare  been  invested,  and  which  associa- 
tion shall  cause  to  Ite  made  and  continued  as  members  of  its 
fptvemins:  board  of  directors,  trustees  or  other  mana^n^  lM>dy, 
the  su|ierintendent  of  schools  of  said  school  city.  Its  director  of 
art  instructions,  if  any  there  be,  and  two  other  persons  to  be 
nominated  by  the  board  of  school  commissioners,  and  which  as- 
sociation shall  give  free  admission  *  *  *  to  all  teachers  and 
pupils  of  the  public,  private  and  parochial  schools  in  said  city 
•  *  ^  and  which  shall  at  half  the  rates  established  in  other 
cities  for  similar  service  provide  instruction  •  ♦  •  for  ali 
teachers  ♦  •  •  nominated  by  the  sui>erintendent  of  schools 
of  said  city,"  the  board  of  school  commissioners  shall  pay  to 
such  art  association  '^ne-half  cent  on  each  $100  of  the  taxables 
of  said  city  as  valued  on  the  tax  duplicate  made  in  the  year 
1908,"  is  unconstitutionaL  BuUock  t.  Rofnton,  198, 205  (3). 

SBCBETABT  OF  STATE— 

Not  aeent  of  Governor  in  transmitting  vetoed  bill  to  legislature, 

see  Offk-eks  4;  Woe^ner  v.  BuUock,  166,  170  (5). 
Duty  with  reference  to  vetoed  billa*  see  Statutes. 

SELF-DBFEHSB-* 
8ee  Ckiuu^ai.  L\w. 

SET-OFF  AHB  COTTHTEBCLAIM-^ 

Set-otf  in  tort,  cannot  be  pleaded  to  action  on  contract,  see  0>w- 
raJkCTS  22;  WQinurright  v.  P.  H,  d  F,  M,  RooU  Co^  6S2,  695  (13). 

1.  Distimctkm. — ^A  set-off  is  a  counter  demand  growing  out  of  a 
transaction  not  invohed  in  plaintilTs  complaint,  and  a  counter- 
claim constitutes  a  counts'  demand  arising  out  of  the  same  trans- 
acti^Mi  out  of  which  the  plalntUTs  cause  of  action  arises,  neither 
set-off  nor  counterclaim  lieing  known  to  the  common  law. 

Duffy  T.  England,  575, 5S2  (5),  5S1  (5). 

2.  r*r*, — An  answer  of  set-off  admits  plaintifTs  cause  of  action, 
hot  asks  for  a  reduction  thereof  on  account  of  an  amount  due 
from  plaintiff  to  defendant  because  of  some  debt,  duty,  or  con- 
tract :  while  a  counterclaim  is  used,  as  a  cross-bill  in  equity,  or 
onnmon-law  reconi^ment,  to  reduce  the  plaintiff's  recovery  in 
the  cause  alleged  in  the  complaint  Duffy  v.  England,  575, 5S2  (6). 

3.  Drm^rrer  to, — Form  of, — A  demurrer  to  a  set-off,  or  to  a 
c^vuiterelaim.  must  be  in  form  the  same  as  a  demurrer  to  a  com- 
plaint. Duffy  V.  England,  575, 5S3  ( S). 

4.  C'^unfr'-rlnim.—Suficicncy. — A  counterclaim  to  be  sufficient 
mn<i  st;'te  a  i^inse  of  action  In  favor  of  defendant  without  re- 
gani  to  plaiiitiff*s  i^mplaint,  Duffy  v.  England,  575, 5S5  (10). 

5.  Cmtn^omf^laint. — RecnupmenL — ^A  crosBs-complaint  pleaded  as 
a  tNMinterclaiiu.  or  in  recoupment,  must  not  only  state  a  cause  of 
aotivm^  twt  it  must  be  so  germane  to  the  cause  of  action  set  out 
in  the  comiilalnt  that  complete  Justioe^  in  relation  to  tlie  corn- 
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plaint,  cannot  be  done  to  all  the  parties  without  a  consideration 
of  the  matters  stated  in  such  cross-complaint 

WainwHght  v.  P.  H.  d  F.  M,  Roots  Co.,  682, 694  (11). 

6,  Nature  of, — To  an  action  for  a  money  demand  on  contract,  a 
set-off  may  be  pleaded,  growing  out  of  a  debt,  duty,  or  contract, 
liquidated,  or  not  held  by  defendant  when  the  action  was  filed, 
and  which  was  matured  at  or  before  the  time  it  is  pleaded;  but 
such  set-off,  though  not  strictly  constituting  a  defense,  must  be 
pleaded  as  a  cross-action,  and  must  state  a  cause  of  action  in 
favpr  of  the  pleader. 

Waintcright  t.  P.  H.  c6  F.  M.  Roots  Oo^  682, 605  (12) . 

SETTLEMENT— 

See  CoMPBOMiSE. 

SEWEBS— 

See  Municipal  Corporations. 

SHOP-BOOKS— 

See  EvroENCE. 

SIDEWALKS— 

See  Municipal  Corporations. 

SPECIAL  FINDINGS— 

See  Trial. 

STATUTES— 

See  Constitutional  Law;  Master  and  Servant;  Receivers. 
Void  in  part,  see  Constitutional  Law  7 ;  Ex  parte  France,  72,  97 
(12). 

Failure  to  observe,  in  sale  of  patent  right,  see  Contracts  11 ;  Mich- 
ener  v.  Watts,  766  (1). 

Defining  Jurisdiction  of  Supreme  and  Appellate  Courts,  see  Courts 

8-14;  Ex  parte  France,  72. 
Giving  right  of  action  for  death  of  miners,  see  Death. 
Against  presenting  false  claims  to  county,  see  False  Pretenses. 
As  to  bulk  sales  act,  see  Sales. 
For  appointment  of  special  Judges,  see  Venue. 

1.  Words. — Legal  Meaning. — Presumptions. — ^Words  used  in  a  stat- 
ute are  presumed  to  be  used  in  their  legal  sense. 

Indiana  Trust  Co.  v.  Griffith,  643,  651  (5) 

2.  Construction. — Validity. — Where   possible,   statutes  will   l)e   so 
construed  as  to  sustain  their  constitutional  validity. 

Indiana  Trust  Co.  v.  Griffith,  643,  652  (6). 

3.  Permissive. — When  Held  Mandatory.— Where  the  interests  of 
the  public,  or  of  private  persons  are  Involved,  permissive  statutes 
are  held  mandatory.  Clifton  v.  State,  ex  rel..  33, 37  (4) . 

4.  In  Pari  Materia. — Cumulative. — Statutes  passed  at  the  same 
session,  relating  to  the  same  subject-matter  will  be  construed, 
where  possible,  so  as  to  permit  both  to  take  effect,  especially 
where  the  acts  are  declared  to  be  cumulative. 

Princeton  Coal,  etc.,  Co.  v.  Lawrence,  460, 476  (5). 
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STATUTES— Continiiftd. 

5.  Strict  Cowttruction. — Factory  Ad, — Matter  end  Servant. — Sec- 
tion nine  of  the  factory  act  (Acts  18d9  p.  231,  §8029  Burns  1008), 
bein^  penal  and  in  derogation  of  the  common  law,  should  be  con- 
strued strictly,  but  not  in  such  a  way  as  to  thwart  its  beneficent 
pun^ose.  Balzer  v.  Waring,  585, 580  (4 ) . 

6.  Local.— Population. — An  act  applying  to  all  cities  of  a  certain 
IK)])uIation  "ao<H)rdlng  to  the  last  United  States  census,"  is  not 
necessarily  local;  but  one  applying  to  all  cities  having  a  certain 
population  according  to  a  particular  census  is  local. 

Bullock  V.  Robison,  198, 202  ( 1) . 

7.  Repeal, — Implication, — Repeals  by  implication  are  not  favored; 
and  where  possible  such  construction  will  l>e  adopted  as  will  per- 
mit both  acts  to  stand.  Beard  v.  State,  ex  rel.,  353, 355  (2). 

a  Title,— Sufficicncih  —  ''Defining:'  —  Constitutional  Law.  —  The 
word  "defining,"  as  used  in  the  title  of  the  act  of  1911  (Acts  1911 
p.  103)  in  form:  ''An  act  defining  the  judicial  district  of  the 
Shelby  and  Marion  Superior  Court,"  etc,  imports  the  creation, 
or  establishment  of  a  new  court 

State,  ex  rel,  v.  Bartholomew,  182, 185  (3),  187  (3) . 

0.  Titles. — Subject-Matter, — Where  the  subject-matter  of  an  act 
is  stated  generally  in  the  title  thereof,  or  where  it  may  be  in- 
ferred from  the  details  stated  therein,  such  title  is  sufllcient 

State,  ex  rel,  v.  Bartholomew,  182, 187  (4). 

10.  Construction. — Intention. — Words, — The  words  of  a  statute 
will  be  construed  in  accord  with  the  ar^ar«it  legislative  intent, 
even  though  their  exact  and  literal  meaning  would  not  warrant 
such  construction.  State,  ex  rel.,  v.  Bartholomew,  182, 191  (6). 

11.  Wisdom  of,— Courts, — Courts  cannot  declare  an  act  invalid 
merely  because  it  is  unwise,  unjust,  or  inexpedient 

State,  ex  rel,  v.  Bartholomew,  182, 196  (12) . 

12.  Creation  of  Courts.— Salaries  of  Judges. — The  act  of  1911 
(Acts  1911  p.  103)  creating  the  Shelby  Superior  Court  and  fixing 
the  salary  of  the  judge  thereof  would  not  necessarily  be  invalid, 
even  though  the  salary  fixed  should  be  invalid. 

State,  ex  rel.,  v.  Bartholomew,  18Z,  197  (14). 

13.  Depositing  Vetoed  Act  trith  Secretary  of  State, — Laying  Be- 
fore General  Assembly  **at  its  next  Session." — ^The  phrase  "at  its 
next  session,"  as  used  in  article  five,  §14,  of  the  Constitution, 
providing  that  bills  vetoed  by  the  Governor  after  the  adjourn- 
ment of  the  General  Assembly  shall  be  deposited  "in  the  oflice  of 
Secretary  of  State,  who  shall  lay  the  same  before  the  (General 
Assembly,  at  Its  next  session,"  means  the  first  session  following, 
whether  regular  or  special. 

Woessnerv. BuUock,  166, 168  (1),  169  (1). 

14.  Passage. — Special  Sessions. — Powers. — Special  sessions  of  the 
legislature  are  not  limited  in  their  powers  to  legislate. 

Woessner  v.  Bullock,  166, 169  ( 2 ) . 

15.  Passage  Over  Veto. — Failure  of  Secretary  of  State  to  Lay  Ve- 
toed Hill  Before  Extra  Session. — A  bill  vetoed  by  the  (Governor 
after  the  close  of  the  session  of  the  General  Assembly  and  deiMw- 
Itod  by  him  with  the  Secretary  of  State  does  not  become  a  law 
on  its  i)a88age  over  his  veto  at  the  next  regular  session  of  the 
(JenernI  Assembly,  where  a  special  session  intervened  and  such 
bill  was  not  laid  before  it.    Jordan,  J.,  dissents. 

Woessner  Y.  Bullock,  166, 170  (4). 
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IG.  Secretary  of  State, — Failure  to  Transmit  Vetoed  Bills. — Rem- 
edy,— The  General  Assembly  has  the  power  to  compel  the  Secre- 
tary of  State  to  lay  before  It  bills  vetoed  by  the  Governor  after 
the  close  of  the  previous  session. 

Woe^sner  v.  Bullock,  166, 171  (6). 

17.  Enactment,— Judicial  Jfotice  of  Steps  Taken, — ^Courts  take  ju- 
dicial notice,  without  any  allegations  thereof  in  the  pleadings,  of 
the  steps  taken  in  the  passage  of  a  statute. 

Woeasner  v.  Bullock,  166, 172  (8). 

STOCK— 

See  Animals  ;  Co&pobations. 
Investments  in,  see  Guabdian  and  Wabd. 

STOLEN  GOODS— 
See  Criminal  Law,  1,  2. 

STBEET  BAILBOABS— 

See  Master  and  Servant. 

STBEETS — 

See  Municipal  Corporations. 

STBIKING  PBOM  DOCKET— 

See  Criminal  Law,  32. 

STJBBOGATION— 

See  Principal  and  Surety. 

By  railroad  company,  to  assured's  right  of  action  for  negligence 

in  setting  fire,  see  Insurance,  19;  ^et^  York,  etc,  R,  Co,  v. 

Roper,  497,  502  (6). 

STJFEBIOB  COTJBTS— 

Creation  of,  see  Courts. 

STTFFLBXEKTAL  COHPLAnTT— 

See  Pleading. 

STJPPOBT— 

Duty  of,  see  Husband  and  Wife. 

STJBETYSHIP— 

See  Principal  and  Surety. 

STJEVEYOBS— 

Liable  on  bond  In  drainage  case,  see  Drains,  7 ;  Clifton  v.  State,  ew 
rel,  33,  40  (10). 

taxation- 
Id  dlsannexe<l  territory,  recovery  of  taxes,  see  Municipal  Corpora- 
tions, 2;  Pittsburgh,  etc,  R,  Co.  v.  Anderson,  16,  18  (4). 
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TSLXOBAPH8  AVD  TELEPHOVES^ 

Telephones  may  constitute  nuisance,  see  Nuisance,  1 ;  Cumberland 
Tel.,  etc.,  Co.  V.  City  of  Mount  Vernon,  177,  17S  (1). 

City  Ordinam'c, — Acceptance. — Evidence. — Evidence  that  a  tele- 
phone company's  agent  was  present  at  a  meeting  of  the  dty 
council  urgtuK  the  passage  of  an  ordinance  granting  to  his  com- 
pany the  right  to  use  the  streets  for  telephone  purposes,  but  fail- 
ing to  show  that  he  was  authorized  to  accept  the  ordinance,  the 
evidence  further  showing  that  the  ordinance  was  not  expressly 
accepted  and  that  no  action  was  talsen  pursuant  thereto,  shows 
thnt  the  ordinance  was  not  accepted. 
Cumberland  Tel.,  etc.,  Co.  v.  City  of  Mount  Vernon,  ITT,  182  (4). 

TELSPHOKES* 

See  Teleqbaphs  and  Telephonkb. 

TEKANCIES  POB  LIFE— 

^  See  Mines. 
Liability  of,  for  cost  of  drains,  see  Dbains,  12,  13. 
Liability  for  cost  of  partition  fence,  see  Fences. 

TENDEB^ 

On  rescission,  see  Insurance,  17. 

THEOBY— 

Si^  Pleading. 

THBEATS— 

See  Criminal  Law. 

TOBT— 

Breach  of  contract,  not  a  case  of,  see  Contracts,  20;  Wainwright 
V.  /'.  H.  d  F.  M.  Roots  Co.,  682,  606  (14). 

TOWKSHIP  TBTJSTEES— 

Liability  on  bond,  in  drainage  matters,  see  Drains. 

May  compel  railroad  company  to  construct  highway  crossing,  see 

Kailroads,    11;    Wabash   R,    Co,   y.   Railroad   Com.^   etc.,   428^ 

437  (3). 

TBEASTJBEBS— 

See  Officers. 

TBIAL— 

See  Appeal;  Pleading. 

Where  plaintiff  died  after  verdict,  Judgment  for  damages  shonld 

be  rendered  in  favor  of*  personal  representative,  see  Judgment. 

4;  City  of  Valparaiso  v.  Chester,  636,  638  (1). 

Directing  verdict  in  criminal  case,  see  Criminal  Law,  30 ;  State  v. 
Cameron,  385,  389  (5). 

On  motion  to  direct  verdict,  only  favorable  evidence  considered, 
see  Master  and  Servant,  30;  Balzer  v.  Waring,  585,  5&I  (7). 
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As  to  directing  verdict,  see  Work  and  Labob,  2 ;  Delphos  Hoop  Co. 
V.  Smith,  29,  30  (1). 

Making  Instructions  part  of  record  by  bill  of  exceptions,  see  Ap- 
peal, 7-10. 

Instrnctions  In  action  by  passenger  against  carrier,  see  Cabbiebs,  1, 

3;  Indiana  Union  Traction  Co.  v.  Maker,  289. 
Instruction  in  action  for  breach  of  contract  to  transfer  stock,  see 

CoNTBACTS,  25,  26 ;  Markle  v.  Burgess,  25. 
Instruction  as  to  compromise  made  by  Infant  for  personal  injuries, 

see  CoNTBACTS,  27;  Indiana  Union  Traction  Co.  v.  Maher^  289, 

295  (5). 
Instructions  in  orlmlnal  cases,  see  Gbiminal  Law. 
Relnstructlng  Jury  In  criminal  case,  see  Cbiminal  I^w,  19. 
Instruction  in  case  of  embezzlement,  see  Embezzlement,  4,  5 ;  Agar 

V.  State,  234. 
Instructions  In  actions  for  Insurance,  see  Insubance. 
Instructions  in  actions  by  servants  for  personal  Injuries,  see  Mas- 

teb  and  Sebvant. 
Instructions  In  negligence  cases,  see  Negugencb. 
Instructions  In  railroad  cases,  see  Railboads. 
Interrogatories  In  railroad  cases,  see  Railboads. 
Special  findings,  valueless,  unless  entered  by  trial  Judge,  see  Judoes, 

2;  Wainwright  v.  P.  H.  d  F.  M.  Roots  Co.,  682,  696  (15). 
Special  findings  In  action  for  recovery  of  money  alleged  to  have 

been  paid  under  duress,  see  Officebs,  3;  Harrison  Tp.  v.  Addi- 
son, 389,  396  (3). 
Exceptions  to  conclusions  of  law  are  necessary  In  order  to  present 

any  question  thereon  on  appeal,  see  City  of  Huntington  v.  Mit- 

ten,  485,  486  (2). 

1.  Motion  to  Direct  Verdict. — Waiver  J)y  Introducing  Evidence, — 
Any  error  In  overruling  a  motion  to  direct  a  verdict  for  defendant 
is  waived  by  defendant's  subsequent  Introduction  of  evidence  in 
his  favor.  Delphos  Hoop  Co.  v.  Smith,  29,  31  (2). 

2.  Instructions. — Requesting. — Courts  are  not  required  to  give  re- 
quested instructions  not  signed  by  the  party  or  by  counsel. 

Retsek  v.  Harbart,  441,  446  (5). 

3.  Instructions. — Duplication. — It  Is  not  erroneous  to  refuse  to 
duplicate  Instructions. 

Breaks  v.  Muncie,  etc..  Traction  Co.,  208,  305  (6),  307  (6). 
4*    Instructions. — Unprejudicial. — The  giving  of  instructions  which 
did  not  prejudice  defendant  will  not  work  a  reversal. 

Agar  v.  State,  234,  248  (7). 
5.       Instructions.  —  Duplication.  —  Applicability.  —  Instructions 
requested  that  have  been  substantially  given  in  others,  or  that 
are  inapplicable  to  the  evidence,  should  be  refused. 

AgarY.  State,  234, 250  (10). 
a    Instructions.— Inviting  Error.— Appeal.— A  party  has  no  right 
to  complain  of  the  giving  of  an  alleged  erroneous  Instruction, 
where  such  party  asked  that  a  similar  instruction  be  given. 

Orient  Ins.  Co.  v.  Kaptur,  308,  312  (9). 

7.    Instructions. — Presumptions. — Argument    to  Jury. — Where   the 

record  fails  to  disclose  what  argument  or  statements  were  made 
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to  the  jury  by  attorncfs  for  defendant;  instmctioiifl;  correct  in 
themselYes,  are  presumed  to  have  been  justified  by  such  state- 
ments and  argument  Bader  v.  SUUCj  268, 279  (13) . 

8.  In9tructUm»,  —  CredibdUy  of  Party.  —  ''Should^  —  '^Mayr  — 
An  instruction  tliat  the  Jury  "may'*  consider  a  party's  interest  in 
the  case  in  determining  the  weight  to  be  given  to  su<A  party's 
testimony,  instead  of  charging  that  they  ^'shonld"  consider  such 
party's  interest,  is  not  prejudicial,  where  the  party's  testimony 
was  not  contradicted.  Orient  Ins.  Co.  v.  Kaptur,  308, 309  (2 ) . 

9.  InstructUms.^CredibUity  of  Parties.— Who  Included.— An  in- 
struction, in  an  action  by  a  wife,  that  the  jury  may  consider  the 
interest  of  the  parties  in  determining  their  credibility,  does  not 
include  the  testimony  of  the  husband,  since  he  Is  not  a  party. 

Orient  Ins.  Co.  t.  Kaptur,  306, 310  (3). 
la  Instructioni.—Partial.-'Dutiet  of  Parties. — ^Where  an  instruc- 
tion is  incomplete,  but  correct  as  far  as  it  goes,  error  cannot  be 
predicated  thereon;  and  if  the  complaining  party  wishes  the 
jury  instructed  more  fully  he  must  prepare  only  by  presenting 
a  complete  instruction  on  the  point  and  by  requesting  that  it  be 
given.  Indiana  Union  Traction  Co.  v.  Long,  532,  538  (10). 

11.  Bpecial  Findings. — Conclusions. — Conclusions  in  special  find- 
ings will  be  disregarded.        Harrison Tp.Y.  Addison,  SSQ,3&6  (2). 

12.  Conclusion  of  Law.—BsMseptions.— Special  Findtngs^—An  ex- 
ception to  a  conclusion  of  law  admits,  for  the  purposes  of  the 
exception,  that  the  facts  were  correctly  found. 

Kline  v.  Dowling,  521, 524  (1). 
TBUST  COXPAJnSS- 
Investment  of  funds  by,  see  Guabdian  and  Wabd. 

UTTEBIVO  9 ALBS  BflCBIPTS^ 

See  FoBGEBT. 

VBHUB— 

See  GaiMnrAL  Law. 

C!hange  of,  in  action  to  sell  real  estate  to  pay  debts,  see  Executobs 

AND  AdMUIISTBATOBS. 

1.  Change  of. — Intoxicating  Liquors. — License. — ^After  an  applica- 
tion for  liquor  license  has  l)een  appealed  from  the  board  of  com- 
missioners to  the  circuit,  or  the  superior  court,  a  change  of  venue 
from  the  county  is  demandable. 

Scanlon  v.  Deuel,  208, 210  (2) ,  211  (2) . 

2.  Change  of. — Formation  of  Issues. — ^Though  a  motion  for  a 
change  of  venue  may  be  held  in  suspense  until  the  issues  in  the 
case  are  closed,  it  is  not  erroneous  to  grant  the  change  without 
closing  the  issues.  Scanlon  v.  Deuel,  208, 211  (4). 

a  Change  of.-yfudge.—Vnder  (422  Bums  1908,  H12  R.  S.  1881. 
providing  for  a  change  of  venue  from  the  county  and  a  change  of 
judge,  a  change  of  venue  from  the  county  is  demandable  wherever 
a  change  of  Judge  may  be  required.    Daniels  v.  Bruce,  151, 156  (2). 

4.  Change  of  Judge.— Appointment  of  Special  Judge. — Objections,— 
Special  Appearance. — Where  the  regular  judge  is  disqualified  and 
before  the  service  on  defendant  is  complete  he  appoints  a  special 
judge,  and  vacates  the  bench,  deftodant's  objection  to  the  taking 
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of  Jiiriadlotion  by  the  special  Judge  and  his  motion  to  remand 
the  cause  to  the  regular  judge  for  further  action  should  be  sus- 
tained. Walb  Y.  Eshelman,  253, 259  ( 1 ) . 

5.  8tatutC8,^Rep€al.— The  act  of  1907  (Acts  1907  p.  108,  §427 
Burns  1908)  providing  for  the  appointment  of  special  Judges, 
repeals  §420  Bums  1908,  |415  R.  S.  1881,  providing  for  the  ap- 
pointment of  special  Judges.  WalbY.E8h€lman,2SS,269  (2). 

6.  Disqualification  of  Judge, — Special  Judge. — ^Where  a  regular 
Judge  is  disqualified  to  try  a  case,  he  should  vacate  the  bench 
without  any  motion  or  affidavit  therefor,  and  appoint  a  special 
Judge.  Walb  v.  Eahelman,  253, 260  (3) . 

VEBDIGT^ 

SeeTBiAL. 

VOLTJNTABY  ASSIGKHENTS— 

See  ExicMFTioNB. 

WAGES— 

See  Labobebs  ;  Wobtt  ANn  Labor. 

WAIVBU— 

See  Appeal  ;  Gbih ixal  Law  ;  Insubange  ;  PucAniNo ;  Tbial. 

Of  written  instructions,  see  Cbiminal  Law,  31 ;  Le^ueur  v.  Btate, 

448,  455  (6). 
Of  writ  of  habeas  corpus  by  appearance^  see  HAHKAfl  Gobfus. 
Of  verification  of  writ,  see  Habeas  Gobpus. 
Officer  cannot  waive  public  rights,  see  Officebs,  1;  Clifton  v.  State, 

ex  rel.,  33,  38  (7). 

WABRAinrr— 

Of  remarrying  widow,  does  not  estop,  see  BIstoppel,  3;  Kemery  v. 
Zeiffler,  660,  667  (3). 

WASTE* 

1.  Remedies. — Injunction. — Damages. — At  the  early  common  law 
the  writ  of  estrepement  and  prohibition  of  waste  was  used  to 
prevent  a  threatened  waste,  and  the  writ  of  waste,  for  the  re- 
covery of  damages  committed;  and  these  remedies  have  been 
superseded,  respectively,  by  injunction  and  by  an  action  in  dam- 
ages. Rupel  Y.  Ohio  OU  Co.,  4, 10  (6) . 

2.  Action  for. — Defendants. — At  the  common  law  the  remainder- 
man could  not  sue  one  claiming  under  the  life  tenant,  or  a 
stranger,  for  waste;  but  the  modem  action  for  damages  lies 
against  anyone  who  commits  the  waste. 

Rupel  V.  Ohio  Oil  Co.,  4, 10  (7) . 

3.  Accounting. — Damages. — Ekiuity  grants  an  accounting  for  past 
waste,  even  though  an  action  for  damages  will  not  prove  an  ade- 
quate remedy,  and  though  injunction  will  not  be  granted. 

Rupel  v.  Ohio  Oil  Co.,  4, 11  (8) . 
WATEBS* 
See  Damages;  Nuisance;  Railboads. 
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1.  Cheating.^Fraud.—Indictfnent.— An  affidavit  under  {2606 
Burns  1908,  Acts  1005  p.  584,  §694,  providing  that  "any  person 
♦  *  ♦  who  knowingly  reports  any  false  or  untrue  weight  or 
measure,  whereby  any  person  may  be  defrauded  or  injured"  shall 
be  fined,  which  charges  the  offense  substantially  in  the  language 
of  the  statute,  is  sufficient  Lip8chUzy,8tate,eiS,&75  {2). 

2.  Shortage, — Fraud. — Evidence. — Evidence  that  defendant  Junk 
dealer  weighed  certain  goods  picked  and  assorted  by  his  em- 
ployes, that  he  reported  the  weight  thereof  at  730  pounds,  that 
the  city  inspector  of  weights  and  measures  weighed  them  and 
found  the  true  weight  to  be  831  pounds,  that  such  employes  re- 
ceived a  certain  sum  per  pound  for  their  services,  that  defend- 
ant changed,  on  his  book,  the  figure  "7"  to  **9,"  thereby  making 
the  weight  a30,  that  at  the  time  of  the  trial  he  had  paid  such 
employes  for  only  730  pounds,  even  if  the  fraud  had  not  been 
consummated,  sustains  a  conviction  for  a  violation  of  §2606  Bums 
1908,  Acts  1905  p.  584,  §694,  provldhig  that  "any  person  ♦  ♦  ♦ 
who  knowingly  reports  that  any  false  or  untrue  weight  or  meas- 
ure, whereby  any  person  may  be  defrauded  or  injured,"  shall  be 
fined.  Lipschitz  v.  State,  673, 675  (3) . 

WITKIBiSSES— 

Credibility  of,  question  for  Jury,  see  Cbiminal  Law  14 ;  Malone  v. 
State,  338,  347  (13). 

Not  proper  to  single  out  for  instruction  as  to  credibility,  see  Crim- 
inal Law  18. 

May  refresh  memory  by  use  of  memoranda,  see  Evidence  4. 

Instructions  concerning  credibility  of,  see  Tbial. 

WOBDS  AND  PHBASES— 

See  Statutes. 

"Accident,"  meaning  of,  see  Master  and  Servant  37;  Indiana  Union 

Traction  Co.  v.  Long,  532,  540  (12). 
"Approximately,"  meaning  of,  see  Railroads  25. 
"At  Its  next  session,"  meaning  of,  see  Statutes  13;  Woessner  v. 

Bullock,  166,  168  (1),  169  (1). 
"Defining,"  meaning  of,  see  Statutes  8;  State,  ex  rel,  v.  Bartholo- 

meic,  182,  185  (3),  187  (3). 
"Destitute  of  the  means  of  support,"  meaning  of,  see  Insurance  12. 
^ay"  may  mean  "must,"  see  Receivers  1;  LeuHs  v.  NieUon^  414, 

415  (1). 
"May"  may  mean  "shall,"  see  Insurance  7. 
"Proximately,"  meaning  of,  see  Railroads  25. 
"Supreme"  court  means  highest  court,  see  Courts  9;  Ex  parte 

France,  72,  81   (5). 

WOBX  AJSm  LABOR— 

1.  Contracts. — Breach. — Justification. — ^Evidence  that  an  employe 
of  a  glass  company  quit  work  because  of  the  bad  material  fur- 
nished to  him,  rendering  it  impossible  to  make  a  living,  supports 
a  decision  Justifying  a  breach  of  such  employe's  contract  to  work 
for  such  company  for  five  years. 

Macbeth  Evans  Glass  Co.  v.  Van  Blarioan,  69, 70  (1 ) . 
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2.  Parties. — Evidence, — Motion  to  Dismiss. — Directing  Verdict. — 
In  an  action  by  plaintiff  for  work  and  labor  performed,  and  for 
board  for  defendant's  servants,  a  motion  to  dismiss  the  action 
and  to  direct  a  verdict  for  defendant  on  the  ground  that  plain- 
tiff had  a  partner  in  the  performance  of  such  labor,  who  was 
not  made  a  party,  was  properly  overruled,  where  the  plaintiff's 
right  to  recover  for  such  board  was  unquestioned. 

Delphos  Hoop  Co,  v.  Smith,  29, 30  (1). 

3.  Evidence. — Appeal. — Parties. — Partners. — Tn  an  action  by  plain- 
tiff for  work  and  labor  performed  in  sawing  lumber,  a  Judgment 
for  the  plaintiff  will  not  be  set  aside  on  the  ground  that  he  had 
a  partner  and  that  such  partner  was  not  made  a  party  to  the 
action,  where  the  evidence  showed  that  the  plaintiff  and  the 
defendant  alone  made  the  contract  and  that  such  alleged  part- 
ner was  to  receive  a  portion  of  the  profits  only,  sharing  in  losses 
as  well  as  profits  being  essential  to  a  partnership. 

Delphos  Hoop  Co,  v.  Smith,  29, 31  (3). 

4.  Wat/es, — Contracts, — Breach, — Liquidated  Damages. — ^Where  a 
laborer  shows  that  there  Is  due  to  him  from  defendant  company 
for  labor  performed  a  certain  sum,  the  defendant  cannot  avoid 
payment  on  the  ground  that  such  laborer  proposed  that  he  would 
work  for  defendant  for  five  years,  as  paste  mold  gatherer,  condi- 
tioned upon  its  acceptance  thereof  within  five  days,  that  the  com- 
pany should  retain  five  per  cent  of  his  wages  as  liquidated  dam- 
ages If  he  should  fail  so  to  work,  that  he  failed  so  to  work,  and 
that  the  sum  retained  was  such  five  per  cent,  where  the  evidence 
failed  to  show  that  the  company  accepted  such  proposal,  and 
where  it  showed  that  he  worked  as  paste  mold  gatherer  three 
days  and  then  was  set  to  work  at  "blowing." 

Macbeth  Evans  Glass  Co,  v.  Amama,  1, 2  ( 1 ) . 

WBIT  OF  HABEAS  COBPUS— 

See  Habeas  Cobpus. 
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